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♦  The  Honorable  David  A."SMALLEYwa8  appointed,  on  the  3d  of  Febru- 
aiy,  1857,  District  Judge  for  the  District  of  Vermont,  in  the  place  of  the 
Honorable  Samuel  Prentiss,  deceased. 

f  The  Honorable  William  D.  Shifman  was  appointed,  on  the  21  st  of 
March,  1860,  District  Judge  for  the  District  of  Connecticut,  in  the  place  of 
the  Honorable  Charles  A.  Ingersoll,  deceased. 


•\c»^s^ 


The  following  orders  show  under  what  authority  the  Honorable  David 
A.  S MALLET,  District  Judge  for  the  District  of  Vermont,  and  the  Honorable 
William  D.  Shipmai^,  District  Judge  for  the  District  of  Connecticut,  sat  in 
the  Circuit  Court  for  the  Southern  District  of  New  York. 

^*'  It  having  been  certified  to  me  by  the  Clerks  of  the  Circuit  and  District 
Courts  of  the  United  States  for  the  Southern  District  of  New  York,  under  the 
seals  of  the  said  Courts,  that  the  public  interests,  from  the  accumulation  of 
judicial  business  in  said  Courts,  require  the  services  of  additional  Judges  from 
other  Districts,  and  the  facts  having  been  established  to  my  satisfaction,  I  do 
hereby  designate  and  appoint  the  Honorable  David  A.  Smalley,  District 
Judge  of  the  United  States  for  the  District  of  Vermont,  to  hold  said  Circuit 
and  District  Courts  for  the  Southern  District  of  New  York,  from  the  sixth  day 
of  March,  A.  D.  1860,  and  to  exercise  aU  the  powers  conferred  on  him  under 
and  by  virtue  of  the  Act  of  Congress,  passed  July  29th,  1850,  (9  U.  8.  Stat,  at 
Large,  442,)  and  the  Act  amending  tJie  same,  passed  April  2d,  1852,  (10  U.  S. 
Stat,  at  Large,  5,)  until  this  order  shall  be  revoked. 

'^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  the 
City  of  New  York,  this  2oth  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty. 

*'  SAMUEL  NELSON,         [L.  a] 
"  AjMociate  Justice  Supreme  Court  U.  &,  and  Circuit  Judge  of  the  2d  Circuit 
of  the  United  States.'' 

'^  It  having  been  certified  to  me  by  the  Clerks  of  the  jCircuit  and  District 
Courts  of  the  United  States  for  the  Southern  District  of  New  York,  under  the 
seals  of  the  said  Courts,  that  the  public  interests,  from  the  accumulation  of 
judicial  business  in  said  Courts,  require  the  services  of  additional  Judges  from 
other  Districts,  and  the  facts  having  been  established  to  my  satisfaction,  I  do 
hereby  designate  and  appoint  the  Honorable  William  D.  Shipman,  District 
Judge  of  the  United  States  for  the  District  of  Connecticut,  to  hold  said  Cir- 
cuit and  District  Courts  for  the  Southern  District  of  New  York,  from  the  14th 
day  of  July,  A.  D.  1860,  and  to  exercise  all  the  powers  conferred  on  him  under 
and  by  virtue  of  the  Act  of  Congress,  passed  July  29th,  1850,  (9  U.  S.  Stat, 
at  Large,  442,)  and  the  Act  amending  the  same,  passed  Apxil  2d,  1852,  (10 
U.  S.  Stat,  at  Large,  5,)  until  this  order  shall  be  revoked. 

*^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  the 
City  of  New  York,  this  14th  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty. 

*'S.  NELSON,         [L.  8.] 
^^  Associate  Justice  Supreme  Ct.  and  Judge  of  the  Circuit  Court  If.  &,  2d 
Circuit." 
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CASES 

AEGUED  AND  DETERMINED 

IN  THB 

CIRCUIT   COURTS   OF   THE  UNITED  STATES 

WITHIN  THE  SECOND  CIECUIT. 


The  New  England  Cab-Sfbino  Company  and  othebs 

vs. 
The  Union  India  Rubbee  Company  and  othkbs.   In  Equity. 

■ 

The  treasurer  of  a  corporation,  who  is  held  out  to  the  world  as  the  proper 
agent  to  whom  a  payment  to  the  corporation  is  to  be  made,  is  the  proper 
agent  to  whom  notice  is  to  be  given  as  to  the  purpose  for  which  the  payment 

■    is  made. 

Circumstances  stated,  under  which  a  corporation  is  not  permitted  to  set  up  a 
neglect  of  duty  by  its  agent,  to  show  its  want  of  knowledge  of  facts  the 
knowledge  of  which  was  communicated  to  its  agent. 

Where  a  notice  is  required  to  be  given  to  a  corporation,  it  is  sufficient  to  give 
such  notice  to  its  treasurer  and  managing  agent,  at  its  office ;  and  it  is  not 
necessary  to  give  it  to  the  directors  of  the  corporation,  when  assembled  for 
the  transaction  of  business. 

A  corporation  can  waive  a  right,  and  can  be  estopped  from  saying  that  it  has 
not  waived  it 

The  doctrine  of  estoppel  considered,  in  reference  to  a  corporation  which  receives, 
through  its  agent,  a  portion  of  the  consideration  money  for  the  sale  of  prop- 
erty in  which  it  is  interested,  and  afterwards  endeavors  to  prevent  the  faU 
operation  of  such  sale. 

(Before  Ikoebsoll,  J.,  Southern  District  of  New  York,  March  30th,  1851.} 

VOL.  IV.— 1 


2  SOUTHERN  DISTEICT  OF  NEW  YORK, 

The  New  England  Car-Spring  Co.  v.  The  Union  India  Rubber  Co. 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  infringement  of  Lettere  Patent  granted  to  Charles 
Goodyear,  June  15  th,  1844,  for  what  is  known  as  "vulcanized 
india  rubber."  The  "New  England  Car-Spring  Company  claimed 
the  exclusive  right  to  make  car-springs  under  the  patent,  by 
license  from  Goodyear,  and  the  bill  alleged  that  the  defendants 
were  making  car-springs  of  vulcanized  india  rubber  without 
right.  The  defendants  claimed  a  right  to  make  such  car- 
springs  by  license  from  Goodyear  under  the  patent.  On  the 
18th  of  July,  1844,  Goodyear  entered  into  an  agreement  with 
the  Naugatuck  India  Rubber  Company,  by  which  he  gave  a 
license  to  that  Company,  to  use,  with  a  few  exceptions,  the 
whole  right  granted  by  the  patent,  upon  certain  terms.  By 
that  agreement,  Goodyear  covenanted  not  to  license  any  other 
person,  reserving,  however, to  himself,  provided  he  should  deem 
it  for  his  interest  to  sell  the  exclusive  right  for  any  particular 
subject  of  manufacture  under  the  patent,  the  right  so  to  do, 
for  a  sum  in  gross,  provided,  that,  before  any  such  sale  for  a 
sura  in  gross,  the  Naugatuck  Company  should  have  the  right 
to  become  the  purchasers,  at  such  stipulated  price  or  sum  in 
gross ;  and  such  sale  was  not  to  be  made  to  any  other  person, 
except  on  the  refusal  or  neglect  of  the  Naugatuck  Company, 
for  sixty  days  after  the  offer  should  have  been  made  to  them, 
to  become  the  purchasers  for  such  sum  in  gross,  nor  then,  until 
one-fourth  of  the  stipulated  sum  in  gross  should  be  first  paid  or 
secured  to  the  Company,  to  their  satisfaction ;  and,  upon  such 
sale,  the  license  to  the  Company,  to  the  extent  of  the  exclusive 
right  sold,  was  to  cease.  This  agreement  was  recorded  in  the 
Patent  Office.  On  the  29th  day  of  October,  1847,  Goodyear, 
for  the  consideration  of  $5,000,  sold  to  Charles  Ely  and  Ed- 
ward Crane  the  exclusive  right  to  use  his  patented  invention 
in  the  making  of  car-springs.  The  transfer  was  in  writing, 
and  was  recorded  in  the  Patent  Office  January  10th,  1848. 
At  the  time  of  such  transfer  to  Ely  and  Crane,  the  factory  of 
the  Naugatuck  Company  was  at  Naugatuck,  in  Connecticut, 
and  all  the  directors,  except  Charles  J.  Gilbert,  lived  at  Hart- 
ford, in  that  State.     The  Company  had  an  office  for  the  trans- 
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action  of  business  in  the  city  of  New  York,  where  Charles  J. 
Gilbert  attended,  he  being  the  treasurer  of  the  Company.  On 
the  26th  of  December,  1848,  Ely  and  Crane  assigned  to  the 
New  England  Car  Company  all  the  right  which  they  acquired 
by  the  conveyance  from  Goodyear  to  them,  of  the  29th  of 
October,  1847;  and,  on  the  20th  of  November,  1851,  the 
last-mentioned  Company  assigned  all  such  right  to  the  plain- 
ti&,  the  New  England  Car-Spring  Company.  Both  of  these 
assignments  were  duly  recorded  in  the  Patent  Office.  On  the 
4th  of  November,  1848,  the  Naugatuck  Company  assigned  all 
the  right  which  they  then  had,  by  virtue  of  their  contract 
with  Goodyear,  of  the  18th  of  July,  1844,  to  the  defendants, 
the  Union  India  Rubber  Company,  they  agreeing  to  perform 
all  the  covenants  which  the  Naugatuck  Company  were  bound 
to  perform  by  virtue  of  their  agreement  with  Goodyear  of 
that  date. 

James  T.  Brady  and  Edward  N,  Dickerson^  for  the  plain- 
tiffs. 

WtUiam  Curtis  Noyes  and  George  C.  Goddard^  for  the 
defendants. 

Inoebsoll,  J.  If  the  contract  between  Goodyear  and  Ely 
and  Crane  was  a  valid  contract  to  convey  what  it  purported  to 
convey,  then,  from  and  after  its  date,  theNangatuck  Company 
had  no  right  to  manufacture  car-springs  under  the  patent ; 
and,  consequently,  no  such  right  was  conveyed  by  them  to  the 
defendants.  If  the  contract  between  Goodyear  and  Ely  and 
Crane  did  not  convey  what  it  purported  to  convey,  then  the 
Naugatuck  Company,  subsequently  to  that  contract,  had  the 
same  right  which  they  had  before.  And  as,  before  such  con- 
tract, they  had  a  right  to  make  car-springs  under  the  patent, 
it  would  follow  that  the  defendants  would  now  have  the  same 
right  to  make  such  car-springs,  as,  on  the  4th  of  November, 
1848,  they  succeeded  to  the  rights  which  the  Naugatuck  Com- 
pany then  had.  The  plaintiffs  insist,  that  the  contract  between 
Goodyear  and  Ely  and  Crane  was  a  valid  contract,  and  that 
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it  conveyed  the  exclusive  right  to  make  car-springs  of  vul- 
canized rubber  under  the  patent. 

It  is  clear  that  Goodyear,  after  the  contract  witli  the  Nau- 
gatuck  Company,  had  no  absolute  unconditional  right  to  con- 
vey to  Ely  and  Crane  what  his  contract  with  them  purported 
to  convey.  The  Kaugatuck  Company  had  rights,  which  were 
inconsistent  with  such  absolute  unconditional  right.  Their 
risrlits  could  not  be  aflfected  at  the  mere  will  of  Goodvear. 
Before  their  agreement  with  Goodyear,  he  could  sell  to  whom 
he  pleased,  and  for  such  sum  as  he  pleased,  the  exclusive  right 
to  manufacture  car-springs  of  vulcanized  rubber.  And,  after 
such  agreement,  he  could  sell  to  any  third  person  such  exclu- 
sive right,  upon  any  terms  agreed  upon,  provided  the  Nauga- 
tuck  Company  assented  to  the  same.  Whatever  restriction 
was  imposed  by  the  agreement,  upon  his  right  to  sell,  was  so 
imposed  for  the  benefit  of  the  Naugatuck  Company.  They 
could,  by  their  assent,  remove  the  restriction,  and,  upon  such 
assent  being  given,  the  right  to  sell  existed,  although  the  con- 
ditions mentioned  in  the  agreement  were  not  complied  with. 
He  had,  also,  a  right  to  sell  without  the  assent  of  the  Kauga- 
tuck  Cohipany,  provided  that,  upon  an  agreement  to  sell  for 
a  sum  in  gross,  the  company  should  either  refuse  or  neglect, 
for  sixty  days  after  notice  given  to  them  to  become  the  pur- 
chasers, to  avail  themselves  of  the  privilege ;  and,  provided, 
also,  that,  upon  such  neglect  or  refusal,  one-fourth  of  the  stipu- 
lated sum  or  price  in  gross  should  be  tendered  to  them.  If 
the  company  assented  to  a  sale,  then  these  conditions  need 
not  be  complied  with.  If  these  conditions  were  performed, 
then  there  was  no  necessity  to  obtain  the  assent  of  the  Com- 
pany. In  such  a  case,  a  sale  would  be  valid,  even  if  they 
should  dissent.  If,  therefore,  the  Naugatuck  Company  as- 
sented to  this  sale  of  Goodyear  to  Ely  and  Crane,  or  if,  before 
the  sale,  the  conditions  above  set  forth  were  performed,  the 
Naugatuck  Company  would  be  divested  of  all  right  to  manu- 
facture car-springs  under  the  patent,  and  the  exclusive  right 
to  manufacture  them  would  be  vested  in  Ely  and  Crane.  And, 
as  the  New  England  Car-Spring  Company  now  have  all  the 
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right  which  Ely  and  Crane  derived  from  Goodyear,  tlie  exclu- 
sive right  would  be  vested  in  them, 

Two  questions,  therefore,  are  presented  for  determination  : 
First.  Did  the  Naugatnck  Company  assent  to  the  contract  of 
sale,  as  made  by  Goodyear  to  Ely  and  Crane  ?  and,  Second* 
Were  the  conditions  mentioned  in  the  contract  between  them 
and  Goodyear,  and  which  were  necessary  to  be  performed,  to 
give  him  a  right  to  sell,  complied  with  by  him,  before  the  con- 
tract of  sale  to  Ely  and  Crane  was  executed  ?  If  either  of 
these  questions  is  answered  in  the  aflSrmative,  then  the  con- 
tract of  sale  to  Ely  and  Crane  was  a  valid  one,  and  conveyed 
an  exclusive  right  to  them  to  manufacture  car-springs  under 
the  patent ;  and,  as  a  consequence,  the  right  of  the  Naugatuck 
Company,  under  the  license  of  Goodyear,  to  manufacture  such 
springs,  ceased. 

The  facts  upon  which  the  question  of  assent  is  to  be  deter- 
mined, admit  of  little  dispute.  Five  thousand  dollars  was 
paid  by  Ely  and  Crane  for  the  transfer  of  the  car-spring  right 
to  them.  One  thousand  dollars  of  this  sum  was  paid  to  a  Mr. 
Dorr,  as  a  commission  for  negotiating  the  purchase.  On  the 
4th  of  November,  1847,  Dorr  delivered  to  Gilbert,  the  treas- 
urer of  the  Naugatuck  Company,  for  that  Company,  $1,000, 
in  a  dmft  drawn  by  Charles  Ely  on  Edward  Crane,  for  that 
Company's  share  of  the  purchase-money,  according  to  that 
agreement  of  the  18th  of  July,  1844.  The  transaction  was 
entered  on  the  books  of  that  Company.  Tlie  draft  was  dis- 
counted for  the  benefit  of  that  Company.  It  was  paid  at 
maturity.  They  received  the  money.  It  was  appropriated  to 
their  use.  They  took  advantage  of  the  contract  made  between 
Goodyear  and  Ely  and  Crane.  They  received  the  considera- 
tion money  paid  by  Ely  and  Crane  to  cancel  the  right  which 
before  then  existed  in  them.  They  received  the  proceeds  of 
the  sale  of  their  right,  as  made  by  Goodyear.  They  have  kept 
those  proceeds.  They  have  never  ofiered  to  return  tliem. 
They  never  in  any  way  repudiated  the  act  of  their  treasurer, 
either  in  receiving  the  draft,  or  in  procuring  it  to  be  dis- 
counted, or  in  applying  the  avails  to  their  benefit.    The  money- 
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which  Ely  and  Crane  paid,  $1,000  of  which  the  Naugatuck 
Company  received,  was  paid  and  received  in  consideration 
that  the  car-spring*  right  should  exclusively  vest  in  Ely  and 
Crane,  and  in  consideration  that  the  license  to  the  Naugatuck 
Company  to  make  car-springs  should  cease.  The  Naugatuck 
Company  never  attempted  to  make  car-springs.  The  transac- 
tion in  relation  to  this  payment  was  entered  on  the  books  of 
that  Company,  which  books  were  at  all  times  open  to  the  in- 
spection of  its  directors.  The  books  show  that  the  "  patent 
account"  was  credited,  and  "  bills  receivable  "  debited,  with  the 
draft.  On  the  9th  of  February,  1848,  ^'  bills  receivable  "  was 
credited,  and  "  cash  "  debited  with  the  money  received  on  the 
discount  of  the  draft.  It  cannot  be  denied  that  Gilbert,  the 
treasurer,  knew  for  what  purpose  the  draft  was  delivered  to 
him,  or  that  he  received  it  for  the  purpose  for  which  it  was 
delivered. 

But  it  is  claimed  by  the  defendants,  that,  although  this 
$1,000  draft  was  delivered  to  Gilbert,  their  treasurer,  as  the 
consideration  that  Ely  and  Crane  should  have  the  exclusive 
right  to  manufacture  car-springs  under  the  patent,  and  that 
the  Nangatuck  Company's  right  to  manufacture  such  spring, 
under  the  license  from  Goodyear,  should  cease,  and  although 
Gilbert  knew  of  the  purpose  for  which  the  money  was  paid, 
and  received  it  for  the  purpose  for  which  it  was  paid,  and  ap- 
plied it  to  the  Company's  use,  yet  the  corporation  had  no 
knowledge  of  the  purpose  for  which  the  draft  was  delivered  to 
the  treasurer,  and  did  not  know  that  it  was  the  consideration 
paid  to  enable  Goodyear  to  transfer  an  exclusive  right  to  manu- 
facture car-springs,  and  no  notice  to  that  eflFect  was  given  to 
it,  and,  therefore,  it  should  not  be  presumed  to  have  assented 
to  such  transfer. 

A  corporation  is  an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law.  The  only  mode  to 
give  notice,  or  to  communicate  knowledge,  to  such  artificial 
being,  invisible  and  intangible,  is  to  give  such  notice,  and  to 
communicate  such  knowledge,  to  some  agent  authorized  to  re- 
ceive it.     Corporations  know  nothing  except  through  agents. 
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They  act  by  agents.  They  receive  notice  through  agents. 
The  neglect  of  agents  is  their  neglect.  The  directors  are  no 
more  the  coi*poration  than  the  treasurer  is.  They  are  merely 
the  agents  of  the  corporation,  when  assembled  for  the  transac- 
tion of  business.  Gilbert  was  the  proper  agent  of  the  corpora- 
tion to  receive  funds  paid  to  them.  When  the  corporation 
appointed  him  treasurer,  it  held  him  out  to  the  world  as  the 
proper  agent  for  that  purpose.  As  he  was  the  proper  agent  to 
whom  a  payment  should  be  made,  it  necessarily  follows  that 
he  was  the  proper  agent  to  whom  knowledge  should  be  com- 
municated for  what  purpose  such  payment  was  made.  Every 
agent  authorized  to  receive  money  for  his  principal  is  the  pro- 
per person  to  whom,  when  a  payment  is  made,  notice  should 
be  given  for  what  purpose  the  payment  is  made.  It  is  a  princi- 
ple of  law,  that,  where  a  debtor  owe^twoseparate^debtsto  the 
same  creditor,  and  makes  a  partial  paj'ment,  if  he  gives  notice, 
at  the  time  of  payment,  upon  what  debt  the  payment  is  to  ap- 
ply, it  must  be  applied  on  such  debt ;  and,  if  he  gives  no  such 
notice,  the  creditor  has  a  right  to  apply  the  payment  on  what 
debt  he  pleases.  If  an  incorporated  bank  holds  two  notes 
against  an  individual,  one  of  which  is  abundantly  secured,  and 
the  debtor  makes  a  partial  payment,  and,  at  the  time  of  pay- 
ment, notifies  the  cashier  of  the  bank  that  the  money  is  to  ap- 
ply on  the  note  that  is  secured,  it  cannot  be  claimed  that  the 
bank  has  a  right  to  apply  the  money  on  the  note  that  is  not 
secured,  upon  the  ground  that  no  notice  was  given  to  the 
coi-poration  on  what  note  the  debtor  wished  the  payment  to 
apply. 

It  appears,  on  the  books  of  the  corporation,  that  a  draft, 
drawn  by  Charles  Ely  on  Edward  Crane,  for  $1000,  was  re- 
ceived, and  that  the  "  patent  account "  was  credited  with  that 
draft.  It  is  to  be  presumed  that  the  directors  did  their  duty 
H  they  were  attentive  to  their  duty,  the  corporation,  through 
its  agents  the  directors,  knew  for  what  purpose  the  draft  was 
received.  Knowing  this  purpose,  and  not  objecting  to  it, 
throi^hany  of  its  agents,  but,  through  its  agents,  appropriating 
the  money  to  its  use,  it  ratified  the  receipt  of  the  money  for  the 
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porpoee  for  which  it  was  received,  and  assented  to  snch  pur- 
pose. The  entry  on  the  books  fully  apprised  the  corporation 
that  the  $1000  draft  was  paid  and  received  on  the ''  patent  ac- 
count." It  also  apprised  the  directors.  By  inquiry,  the  direc- 
tors could  have  ascertained  for  what  particular  reasons  this 
$1000  draft  was  credited  to  the  "  patent  account."  It  was  the 
duty  of  the  corporation,  through  its  agents,  the  directors,  to 
make  such  inquiry.  It  is  to  be  presumed  that  the  directors 
performed  this  duty.  It  is  to  be  presumed,  therefore,  that  the 
corporation  knew  that  the  draft  was  received  to  enable  Good- 
year, by  a  transfer  to  Ely  and  Crane,  to  take  from  the  Com- 
pany the  right  to  manufacture  car-springs.  And,  knowing 
the  purpose  for  which  the  money  was  paid  and  received, 
the  corporation,  by  not  objecting,  approved  of  it,  and  thereby 
assented  that  that  purpose  should  be  accomplished.  If  the 
directors,  by  a  neglect  of  their  duty,  were  ignorant  of  this 
entry  on  the  books,  and  of  the  purpose  for  which  the  draft  was 
received,  the  corporation  cannot  set  up  such  neglect  of  duty  in 
its  agents,  to  show  that  it  had  no  knowledge  of  the  transaction 
as  it  actually  was. 

From  these  facts  it  is  clear,  that  the  Naugatuck  Company 
assented  to  the  contract  of  sale  made  by  Goodyear  to  Ely  and 
Crane.  If  they  did  not  assent,  they  committed  a  fraud,  not 
only  on  Goodyear,  but  also  on  Ely  and  Crane;  and  it  is  not  to 
be  presumed  that  they  were  guilty  of  any  such  fraud.  He  who 
does  not  dissent,  when  it  is  his  duty  so  to  do,  if  he  ever  intends 
to,  thereby  assents.  If  the  owner  of  goods  stands  by,  and 
knowingly  sees  a  stranger  sell  his  property,  and  does  not  dis- 
sent, he  thereby  assents  to  the  transfer.  He  who  receives  the 
consideration  money  paid  to  have  a  particular  act  performed, 
thereby  assents  that  such  act  shall  be  performed. 

In  July,  1847,  Goodyear  deemed  it  for  his  interest  to  sell 
for  the  sum  of  $5000,  the  right  to  manufacture  car-springs  un- 
der the  patent.  He  had  an  opportunity  so  to  do.  Sometime 
during  that  month,  he  gave  notice  to  Gilbert,  the  treasurer  of 
the  Naugatuck  Company,  and  who  had  also  the  general  man- 
agement of  its  business,  at  a  yearly  salary  of  $2000,  of  his  wish 
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and  intention.  That  corporation,  for  more  than  sixty  days 
after  such  notice  to  Gilbert,  neglected  to  become  the  purchaser 
of  such  right  to  mannfacture  car-springs.  The  sixty  days  hav- 
ing elapsed,  the  draft  of  Ely  on  Crane  for  $1000  was  delivered 
to  Gilbert,  as  treasurer  of  the  Company,  for  the  Company,  on 
the  4th  of  November,  1847,  for  their  shai*e  of  the  sum  for  which 
Goodyear  had  agreed  to  sell  the  right,  according  to  the  agree- 
ment of  July  18th,  1844,  and  Goodyear  made  the  transfer  to 
Ely  and  Crane,  purporting  to  convey  to  them  the  whole  of  the 
car-spring  right.  In  regard  to  these  facts,  there  can  be  no  se- 
rious doubt.  But  it  is  claimed  by  the  defendants  that  they  are 
not  sufficient  to  show  that  the  conditions  in  the  contract  of 
July  18th,  1844,  to  be  performed  by  Goodyear,  before  he  could 
sell  and  transfer  the  car-spring  right,  were  complied  with. 

Tlie  notice  which  Goodyear  sent  to  the  Naugatuck  Com- 
pany was  not  in  writing.  There  was  no  necessity  that  it  should 
be  in  writing.  The  contract  of  July  18th,  1844,  did  not  re- 
quire that  it  should  be  in  writing.  The  notice  was  to  be  given 
to  the  corporation.  But  a  notice  given  to  a  proper  agent  of 
a  corporation,  is  notice  to  the  corporation.  There  is  no  way 
to  give  notice  to  a  corporation,  but  to  give  it  to  a  proper  agent 
of  the  corporation.  It  can  be  given  in  no  other  mode.  The 
defendants  claim  that  the  treasurer,  who  was  also  the  manag- 
ing agent,  was  not  the  proper  agent  to  whom  the  notice  should 
have  been  given,  and  that  it  should  have  been  given  to  the  di- 
rectors, when  assembled  for  the  transaction  of  business.  As  has 
been  already  shown,  the  directors  were  not  the  corporation. 
They  were  only  the  agents  of  the  corporation,  when  they  were 
assembled  for  the  transaction  of  business.  And  the  records  show 
that  they  had  no  regular  place  of  meeting,  or  any  regular  time 
of  meeting.  They  met  in  such  place  and  at  such  time  as  was 
convenient  to  them.  They  had  a  meeting  on  the  30th  of  De- 
cember, 1846.  The  next  meeting  was  on  the  19th  of  May, 
1847;  the  next,  on  the  14th  of  July,  1847 ;  the  next,  on  the 
16th  of  September,  1847 ;  and  the  next,  on  the  28th  of  Octo- 
ber, 1847.  Their  meetings  were  held  sometimes  at  Hartford, 
sometimes  at  Naugatuck,  and  sometimes  at  New  York.     Good- 
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year  had  a  right,  by  the  pontract  of  July  18th,  1844,  to  give, 
at  any  time,  the  notice  required.  That  right  of  giving  notice 
at  any  time,  he  coiiM  not  exercise,  if  it  were  required  of  him 
to  give  notice  to  the  directors  when  asBeinbled  for  the  trans- 
action of  buBiness.  He  had  no  means  of  knowing  when  they 
a68embled,or  where  they  assembled.  And,according  to  the  claim 
made,  if  they  Bhould  never  assemble,  or  if  they  should  keep  the 
time  and  pJace  of  their  assembling  a  secret,  no  notice  could  be 
given  at  all ;  and  the  consequence  would  be,  that  this  right  of 
Bale,  which  Groodyear  reserved,  upon  certain  conditions  to  be 
performed,  could  never  be  exercised.  Tliere  is  a  provision  in 
the  contract  of  July  18th,  1844,  that  if,  for  the  period  of  one 
year,  the  Naugatuck  Company  shall  neglectorrefuse  to  stamp 
the  goods  manufactured,  with  the  name  of  Goodyear,  in  disre- 
gard of  his  written  remonstrance  to  the  Company,  the  license 
shall,  at  the  expiration  of  the  yeai",  become  void.  According 
to  the  claim  of  the  defendants,  if  such  neglect  should  take 
place,  and  there  ehould  be  no  meetingof  the  directors,  no  snch 
written  remouBtrance  could  be  given.  Such  a  construction 
would  pnt  it  in  thepower  of  the  corporation,  through  its  agents, 
the  directors,  to  abrogate  all  the  rights  which  Goodyear 
reserved  to  himself  in  the  contract. 

The  corporation  had  an  office  for  tlie  transaction  of  its 
business  in  the  city  of  New  York,  established  there  by  the  vote 
of  the  Company.  Tho  factory  was  at  Naugatuck.  Gilbert, 
the  treasurer,  attended,  at  the  office  in  New  York,  to  the  busi- 
ness of  the  Company,  at  a'yeariy  salary  of  $2000.  There  was 
no  other  agent  of  tho  corporation  at  that  office.  The  directors 
had  no  particular  office  or  place  where  they  assembled  to  at- 
tend to  the  business  of  the  corporation.  Gilbert  had  the  general 
superintendence  of  the  business   of  the  corporation.     That 

■a  on  the  records  of  the  corporation,  in  a  report  made  by 
the  Company,  and  accepted  by  them.     The  notice  was 

to  him  at  the  office  of  the  Company,  where  there  was  no 

igent ;  and  snch  notice  to  such  agent  was  a  notice  to  the 

ation. 

ion  such  notice,  it  was  not  required  that  the  corporation 
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should  do  any  act,  either  by  vote  or  otherwise,  to  enable  Good- 
year to  sell.  All  that  was  necessary  was,  that  they  should 
neglect  to  act — that  they  should  neglect  to  make  the  purchase. 
When  the  sale  was  made  by  Goodyear  to  Ely  and  Crane,  more 
than  sixty  days  had  elapsed  from  the  time  the  notice  was  given. 
Five  thousand  dollars  was  the  consideration  of  the  sale.  It 
was  made  on  the  29th  of  October,  1847.  One  thousand  dollars 
was  allowed  to  Dorr,  for  a  commission  for  negotiating  the  pur- 
chase. Of  the  remaining  $4000,  $1000  was  paid  to  the  Nau- 
gatuck  Company,  on  the  4th  of  November,  1847,  for  their  por- 
tion. They  received  it  as  their  portion,  and  never  made  any 
objection  to  it.  And  if,  in  the  latter  two  particulars,  the  con- 
ditions of  the  contract  of  July  18th,  1844,  were  not  strictly 
complied  with,  it  was  because  the  Company  did  not  require  a 
strict  compliance.  They  waived  such  strict  compliance.  The 
conditions  in  the  contract  were  for  their  benefit,  and  they 
could  waive  the  right  to  insist  upon  a  strict  compliance  with 
them.  By  the  various  acts  which  have  already  been  enumer- 
ated, they  did  waive  such  right,  and  having  so  waived  such 
right,  such  waiver  must  have  the  same  effect  as  if  the  conditions 
had  been  strictly  complied  with. 

The  necessities  of  the  case  do  not  require  a  resort  to  the 
doctrine  of  estoppel,  to  come  to  a  right  determination.  If  they 
did,  such  resort  would  confirm  the  justness  of  the  plaintiffs' 
claim.  Corporations,  as  well  as  individuals,  can  be  estopped 
from  denying  that  they  have  done  certain  acts,  when  they  had 
the  corporate  power  to  do  such  acts.  They  have  the  power 
to  wsuve  rights  and  conditions  in  their  favor,  to  transfer  rights 
and  privileges,  and  to  assent  to  such  transfer  by  others ;  and, 
therefore,  they  can  be  estopped  from  saying  that  they  have  not 
BO  done.  Where  one,  by  his  words  or  actions,  intentionally 
caQses  another  to  believe  in  the  existence  of  a  certain  state  ot 
things,  and  thereby  induces  him  to  act  on  that  belief,  so  as 
injuriously  to  affect  his  previous  position,  he  is  precluded  from 
averring  a  different  state  of  things,  as  existing  at  the  time. 
Cowles  V.  Bacon,  21  Caim.j  451 ;  Brovm  v.  Wheeler,  17  /</., 
345,  355;  Boe  v.  Jerome,  18  Id.,  138, 153 ;  Carpenter  v.  Stil 
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wellj  Barb,  S.  C.  -ff.,  128.)  Where  a  party,  negligently  or 
wilfully,  silently  stands  by,  and  allows  another  to  contract,  on 
the  faith  and  understanding  of  a  fact,  which  he  can  contradict, 
he  cannot  afterwards  contradict  that  fact,  as  against  the  person 
who  may  be  injured  thereby.  (Gregg  v.  Wells,  10  Ad.  d; 
FU.^  90 ;  WaUon^s  Eayra.  v.  McLaren,  19  Wend.,  557,  563  ; 
DezeU  v.  Odell,  3  HUL^  215 ;  Reynolds  v.  Loun^bury,  6  Hill, 
534,  536  ;  Sanderson  v.  CoUman,  4  Mann,  d:  Or.,  209;  WeL- 
land  Canal  Co.  v.  Hathaway,  8  Wend.,  480,  483 ;  Bush- 
neU  V.  Church,  15  Comi.,  406,  419.)  If  he  stands  by  and 
sees  his  property  sold,  without  objecting  to  it,  he  is  estopped 
from  saying  that  the  party  selling  had  no  right  to  sell ;  and 
this  even  when  he  derives  no  benefit  from  the  sale,  and  especi- 
ally when  he  receives  and  keeps  the  consideration  money  de- 
rived from  it.  In  such  a  case,  it  is  his  duty  to  speak  and  make 
known  his  rights  to  the  purchaser,  if  he  does  not  intend  to  be 
bound  by  the  sale ;  and,  if  he  is  silent,  when  conscience  re- 
quires him  to  speak,  Equity  will  debar  him  from  speaking, 
when  conscience  requires  him  to  be  silent.  {HaU  v.  Fisher, 
9  Barh.  S.  C.  R.,  17.) 

It  is  not  necessary  to  examine  many  particular  cases  to 
sustain  these  rules.  In  the  case  of  Zvlueta  v.  Tyrie,  (21  JEng. 
Law  and  Eg.  R.,  582,)  A.,  a  merchant  in  Cuba,  sold  to  B.  part 
of  a  cargo  shipped  by  him.  C,  (who  was  A.'s  correspond- 
ent in  England,)  being  informed  thereof  by  B.,  made  no  claim 
until  four  months  afterwards,  when  he  insisted  on  a  paramount 
right,  over  B.,  to  the  cargo.  It  was  held,  that,  even  assuming 
he  had  originally  such  paramoiuit  right,  his  conduct  had  been 
such,  that  a  Court  of  Equity  would  not  allow  him  to  enforce 
it  against  B.  The  case  of  Wing  v.  Ha/rvey,  (27  Eng.  Law  a/nd 
Eg.  R.,  140,)  was  an  action  on  a  policy  of  insurance  issued  by 
the  Norwich  Union  Society  for  the  insurance  of  lives,  on  the  life 
of  one  Bennett.  There  was  an  express  condition  in  the  policy, 
that  it  should  be  forfeited  and  become  void,  in  case  the  assured 
went,  without  the  license  of  the  directors,  beyond  the  limits 
of  Europe.  He  did,  without  such  license,  go  to  Canada,  where 
he  resided  several  years,  and  there  died.     After  the  forfeiture, 
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preminms  were  paid,  from  time  to  time,  to  a  local  agent,  who 
knew  of  the  residence  of  the  assured  in  Canada,  upon  the  faith 
that  the  policy  continued  valid  and  eflFectual.  These  premiums 
were  transmitted  to  the  directors,  who  retained  them  without 
objection.   It  was  held,  that  though  the  local  agent  might  not 
have  given  notice  to  the  directors,  of  the  true  state  of  the  cir- 
cumstances under  which  the  premiums  were  paid,  the  direc- 
tors became  as  much  bound  as  if  the  premiums  had  been  paid 
by  the  assured  directly  to  them,  with  full  knowledge  of  such 
circumstances ;  that  the  directors,  by  taking  the  money,  were 
precluded  and  estopped  from  saying  they  received  it  otherwise 
than  for  the  purpose  for  which  it  was  paid  to  the  agent ;  and 
that  that  for  which  the  money  was  paid  should  be  executed. 
He  who  takes  the  benefit  of  any  contract  or  deed  must  bear 
the  burthens  of  such  contract  or  deed.     If  he  knowingly  ac- 
cepts a  part  of  the  purchase  money  for  a  sale  of  property,  he 
is  estopped  from  denying  the  validity  of  the  sale.     (Si/rdble  v. 
Smith,  8  WaU%^  280 ;  Breweter  V.  Baker,  16  Barb.  S.  C.  JR., 
613.)  If  a  person  accepts  a  beneficial  interest  under  a  will,  he 
thereby  debars  himself  from  setting  up  a  claim  which  will  pre- 
vent its  full  operation.     (  Weeks  v.  Patten,  18  Maine,  42 ; 
Hyde  v.  Baldwin,  17  Pick.,  303  ;  Thelhieson  v.  Woodford,  13 
Vesey,  209.)  Apply  this  principle  to  the  case  now  under  con- 
sideration.    The  Naugatuck  Company  accepted  and  received 
a  beneficial  interest  in  the  contract  between  Goodyear  and 
Ely  and  Crane,  to  wit,  $1000,  a  part  of  the  consideration  for 
the  sale  of  the  exclusive  right  to  manufacture  car-springs. 
They  would  be  estopped,  therefore,  from  setting  up  any  claim 
to  prevent  the  full  operation  of  the  sale  of  such  exclusive  right. 
There  are  other  considerations  presented  by  the  plaintiflFs, 
tosliow.that  the  exclusive  right  to  manufacture  car-springs 
was  in  the  New  England  Car-Spring  Company;  as  that,  when 
the  sale  was  made  by  the  Nangatuck  Company  to  the  Union 
India  Bubber  Company,  the  agent  of  the  latter  Company,  who 
procured  the  purchase  to  be  made,  and  who,  on  their  part,  exe- 
cnted  the  contract,  had  full  knowledge  that  no  right  existed 
in  the  Naugatuck  Company  to  manufacture  car-springs,  and 
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that  no  SQcbi  right  was  intended  to  be  purchased  by  the  Union 
Company;  as  that  the  defendants  have,  at  all  times,  until 
within  a  few  months  past,  acquiesced  in  the  exclusive  right  of 
the  New  England  Car-Spring  Company ;  as  that  the  Union 
Company  applied  to  the  New  England  Car-Spring  Company 
for  liberty  to  make  car-springs  for  them,  and,  on  condition 
that  they  might  so  manufacture,  covenanted  not  to  make 
springs  for  other  parties  in  interference  with  the  rights  of  the 
New  England  Car-Spring  Company,  as  granted  to  said  Com- 
pany by  Charles  Goodyear ;  as  that  the  Union  Company 
have  never  stamped  the  car-springs  manufactured  by  them, 
with  the  words  "  Goodyear's  patent,''  and  have  never  paid  or 
oflfered  to  pay  any  tariff,  which  they  were  bound  to  do,  if 
they  were  manufacturing  by  virtue  of  any  right  derived  from 
the  Naugatuck  Company ;  and  as  that  the  exclusive  right  of 
the  plaintiffs  has  been  established  in  various  trials  at  law. 
But  it  is  not  necessary  to  examine  the  force  of  any  of  these 
considerations.  The  points  considered  show  that  the  exclusive 
right  claimed  ^by  the  New  England  Car-Spring  Company  is 
clear,  and  that  the  violation  of  right  on  the  part  of  the  defend- 
ants is  equally  clear.  An  injunction  must,  therefore,  issue, 
as  prayed  for. 


William  B.  Sickels 
W1LLLA.M  Borden  and  others.    In  Equtty. 

SembUy  that,  in  order  to  attach  for  the  breach  of  an  injunction  restraining  the 
infringement  of  a  patent,  the  party  to  be  proceeded  against  must  be  a  party 
to  the  suit,  and  have  had  notice  of  the  application  for  the  injunction. 

What  constitutes  the  violation  of  an  irg'unction,  considered. 

If  an  injunction  is  made  broader  in  its  scope  than  was  intended  by  the  order 
under  which  it  was  issued,  the  defendant  should,  on  being  served  with  it, 
take  immediate  measures  to  set  it  aside  for  that  reason,  and  not  wait,  to 
raise  the  objection,  until  the  hearing  of  a  motion  for  an  attachment  for  a 
violation  of  the  injunction. 
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THiere  the  chief  engineer  of  a  steamhoat,  owned  and  run  by  a  foreign  corporation 
between  a  port  in  New  York  and  a  port  in  Rhode  Island,  violated  an  injunction 
served  upon  him  as  a  defendant  in  a  suit:  Hdd,  that  it  was  no  defence  to  a  motion 
for  an  attachment  against  him  for  such  violation,  that  he  was  a  mere  servant 
of  the  corporation  and  subject  to  the  orders  of  the  master  of  the  steamboat. 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  14th,  1857.) 

This  was  a  motion  for  an  attachment  for  the  violation  of 
an  injunction  restraining  the  defendants  from  using  "  a  certain 
improvement  in  the  cut-off,  patented  toFrederick  E.  Sickels  by 
letters  patent  dated  September  19th,  1845,"  "  by  themselves, 
their  agerrts,  servants,  workmen  or  employees  "  "  on  the  steamer 
Metropolis,  running  on  the  Sound  between  New  York  and 
Fall  River."    The  injunction  was  issued  under  an  order  made 
by  Mr.  Justice  Nelson,  authorizing  the  issuing  of  an  injunction 
**  enjoining  and  restraining  the  defendants,  their  agents,  work- 
men and  employees,  from  using  or  permitting  to  be  used,  on 
the  engine  of  the  steamer  Metropolis,  a  certain  improvement 
in  the  mode  of  tripping  cut-off  valves,  patented  by  Frederick 
E.  Sickels  on  the  19th  day  of  September,  1845,  whereby  the 
extent  of  the  cut-off  on  said  engine  is  regulated  by  means  of  a 
motion  at  right  angles,  or  nearly  so,  to  the  valve-motion  of  the 
engine,  through  the  agency  of  a  vibrating  sector,  with  arms 
moving  coincident  with  the  motion  of  the  piston,  or  nearly  so, 
as  the  same  is  now  in  use  on  said  engine."    It  was  contended 
by  the  counsel  opposing  the  motion,  that  the  injunction  was 
broader  than  the  order ;  .that  the  attachment  could  have  no 
operation  beyond  the  terms  of  the  order ;  that,  by  the  terms 
of  the  order,  the  injunction  was  limited  to  the  use  of  the  ad- 
justable feature  of  the  invention  referred  to ;  and  that,  tlie  de- 
fendants not  having  used  that  portion  of  the  patented  inven- 
tion, no  attachment  for  a  breach  of  the  injunction  should  be 
issued.    The  motion  was  for  an  attachment  against  William 
Borden,  William  H.  Brown,  Augustus  Sturgis,  and  Horatio 
Allen,  the  first  three  being,  with  The  Bay  State  Steamboat 
Company,  the  defendants  in  the  suit.     The  marshal's  return 
stated  that  the  injunction  was  personally  served  on  the  defend- 
ants Borden,  Brown  and  Sturgis,  on  the  29th  of  No  vember,  1856. 
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A  notice  of  a  motion  for  an  attachment,  dated  December  2d, 
1856,  and  a  copy  of  an  affidavit  of  Henry  Mason,  were  served 
on  Horatio  Allen  on  the  3d  of  December,  and  on  William  H. 
Brovm,  William  Borden  and  Augustus  Sturgis,  on  the  4th  of 
December.    The  affidavit  of  Mason  stated   that  he  was  an 
engineer ;  that  he  went  to  Fall  River  on  the  Metropolis,  on 
Saturday  niglit  the  29  th  of  November,  and  observed  the  oper- 
ation of  the  engine  of  the  boat ;  that  the  valves  were  operated, 
on  that  trip,  in  the  same  manner  as  before  the  injunction  was 
served,  cutting  off  at  about  half  stroke,  by  means  of  a  sector, 
with  arms  or  wipers  moving  as  before,  independent  of  the 
lifters  ;  that  the  only  change  made  was  in  substituting  for  the 
screw,  which  gave  the  adjustable  feature,  a  smooth  rod  with 
collars ;  and  that  Sturgis,  the  engineer  of  the  boat,  informed 
him  that  Horatio  Allen  had  made  the  change  on  the  boat.  A 
notice  of  the  renewal  of  the  motion  on  the  26th  of  December, 
was  served  on  Borden,  Allen,  Brown  and  Sturgis,  on  the  23d 
of  December,  and  gave  notice  of  the  use  of  the  affidavit  of 
Mason.    That  affidavit  was  the  only  proof  produced  on  the 
part  of  the  plaintiff  to  show  a  violation  of  the  injunction. 

In  opposition  to  the  motion,  the  counsel  for  Allen,  Borden, 
Sturgis  and  Brown  read  the  affidavits  of  Allen,  Sturgis  and 
Borden,  and  the  affidavit  of  one  John  Fuerst.  The  affidavit  of 
Allen  showed  that  he  was  not  in  Court  when  any  injunction 
was  ordered,  and  that  he  had  never  been  served  with  any  order 
or  injunction  in  tlie  case,  or  with  any  copy  or  notice  of  any 
such  order  or  injunction.  It  also  stated,  that  he  prepared  a 
plan  for  the  change  of  the  valve-gear  of  the  engine  of  the 
Metropolis,  under  a  request  to  alter  such  valve-gear  so  as  to  pre- 
vent its  continuing  to  be  an  infringement  of  the  Sickels  patent^ 
that  such  plan  was  submitted  to  the  counsel  who  defended  the 
suit  at  law  which  preceded  this  suit  in  Equity;  that  said  coun- 
sel advised  that,  when  the  proposed  alterations  were  made,  the 
valve-gear  would  not  be  an  infringement  upon  Sickels'  patent; 
and  that  the  proposed  alterations  were  accordingly  m&de.  It 
also  stated,  that  such  alterations  entirely  stripped  the  valve- 
gear  of  its  adjustable  feature.    The  affidavit  of  Sturgis  stated 
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that  he  was  the  chief  engineer  of  the  Metropolis ;  that  he  had 
not,  since  the  service  of  the  injunction,  mn  the  engine  with 
the  adjustable  feature,  but  that  the  engine  was  altered  before 
the  injunction  was  served ;  and  that  he  had,  ever  since  such 
alteration,  been,  and  was  now,  compelled  to  use  the  throttle- 
valve  to  regulate  the  running  of  the  engine.  The  affidavit  of 
Borden  showed,  that  he  was  not  the  owner  or  charterer  of  the 
Metropolis ;  that  he  was  not  in  possession  of  the  boat,  and  was 
not  the  manager  of  it,  except  under  instructions  from  the  cor- 
poration owning  it ;  that  he  did  not  now  run  the  said  boat  or 
control  her  man^ement ;  that  he  did  not  now  use,  and  never 
had  used,  the  plaintiff's  invention  on  the  Metropolis,  or  on  any 
other  boat ;  that  he  had  not,  since  the  order  for  the  injunction 
was  made,  or  before,  run  or  used,  or  caused  to  be  run  or  used, 
the  engine  of  the  Metropolis ;  and  that  he  had  no  control  over 
the  use  of  the  engine.  The  affidavit  of  Fuerst  showed  the 
alteration  of  the  engine.  No  affidavit  of  Brown  was  produced. 
He  was  mentioned  by  the  counsel  on  both  sides,  during  the 
argument,  as  the  master  of  the  Metropolis ;  but  this  was  not 
shown  by  the  affidavits  produced,  nor  did  it  appear  that  Brown 
was  on  the  Metropolis,  or  had  anything  to  do  with  her  running, 
at  the  time  of  the  alleged  violation  of  the  injunction. 

Edward  N.  JDickerson^  for  the  plaintiff. 

,  Francis  B^  Cutting^  for  the  defendants. 

Hall,  J.     The  injunction  issued  and  served  in  this  cause 

is  directed  to  the  defendants  alone,  and,  by  its  terms,  restrains 

them,  and  them  alone,  from  using  '^  a  certain  improvement  in 

the  cut-off,  patented  by  Frederick  E.  Sickels,  by  letters  patent 

dated  September  19th,  1845,^'  '*on  the  steamer  Metropolis, 

running  on  the  Sound,  between  New  York  and  Fall  Eiver." 

There  is  nothing  upon  the  face  of  the  injunction,  by  which  its 

operation  or  restraint  can   be  extended  beyond  the  precise 

limits  indicated,  and  it  is,  therefore,  the  "  use  "  only  that  is 

restrained,  and  that  use  on  the  steamer  Metropolis. 

If  the  injunction  had  been  properly  served  on  Allen,  and 
VOL.  rv.— 2 
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had  been  directed  to  the  servants,  agents,  workmen,  and 
employees  of  the  defendants,  and  had,  in  terms,  restrained  snch 
servants,  agents,  workmen  and  employees,  the  very  serious 
question  would  have  been  presented,  whether  persons  not  par- 
ties to  the  bill  could  be  restrained,  under  such  a  general  desig- 
nation, by  an  injunction  issued  upon  notice  only  to  the  parties 
to  the  suit.  The  Act  of  Congress  requires  notice  of  an  appli- 
cation for  an  injunction  ;  and  1  am  very  strongly  inclined  to 
the  opinion,  that,  in  order  to  attach  for  the  breach  of  an  injunc- 
tion, the  party  to  be  proceeded  against  must  be  a  party  to  the 
suit,  and  have  had  notice  of  the  application  for  the  injunction. 
But  it  is  unnecessary  to  determine  this  question  upon  the 
present  motion.  There  is  not  the  slightest  proof  that  Allen 
has  ever  used  upon  the  Metropolis  the  invention  referred  to  in 
the  injunction  ;  but  it  is  sought  to  attach  him  because,  prior 
to  the  use  complained  of,  he  made  an  alteration  in  the  engine 
of  the  steamer.  That  alteration  did  not  make  the  engine  any 
more  an  infringement  of  the  patent.  On  the  contrary,  it  took 
away  the  adjustable  feature,  by  which  "  the  extent  of  the  cut- 
off can  be  regulated  at  pleasure,  during  the  action  of  the  engine, 
from  the  full  to  the  least  portion  of  the  stroke,"  which  was 
specifically  claimed  as  a  part  of  Sickels'  invention.  It  was, 
therefore,  a  less  extensive  and  less  injurious  infringement,  to 
use  the  engine  after  the  change,  than  before  ;  and  certainly  the 
change  can  afford  no  ground  for  an  attachment  against  Allen. 
It  is  not  shown  that  he  has  used  the  engine  befbre  or  since  the 
change ;  and,  therefore,  even  if  he  had  been  named  as  a  defend- 
ant, and  been  served  with  the  injunction,  no  attachment  could 
be  issued  against  him,  upon  the  proof  now  before  the  Court. 
The  motion,  as  againdt  Allen,  is,  therefore,  denied. 

There  is  no  proof  that  the  defendant  Borden  has  violated 
the  injunction.  It  is  not  shown  that  he  has  used  the  invention, 
or  in  any  way  run,  used,  managed  or  controlled  the  engine  of 
the  Metropolis,  either  personally,  or  by  the  agency  or  interven- 
tion of  others.  Indeed,  such  use,  control  and  management  are 
expressly  and  implicitly  denied.  The  motion,  as  against  Borden, 
is,  therefore,  denied. 
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There  is  no  proof  of  the  violation  of  the  injunction  by  the 
defendant  Brown.  On  the  argument,  the  counsel  on  both 
sides  spoke  of  him  as  the  master  of  tlie  Metropolis ;  but  there 
is  no  proof  that  he  was  such  master,  or  was  on  board  of  the 
Metropolis  at  the  time  of  the  alleged  violation  of  the  injunc- 
tion, or  that  he  has  in  any  way  used,  or  procured  or  directed 
the  use  of  the  invention  of  Sick  els  in  or  upon  that  steamer. 
It  seems  to  have  been  assumed  tl\at  I  would  take  judicial 
notice  that  he  was  the  master  of  the  boat,  and  that  I  was  to 
take  it  for  granted  that  he  was  on  board  and  acting  as  her 
master,  and  responsible  for  the  use  of  her  engine,  on  the  29th 
of  November.  This  I  cannot  do.  The  motion,  as  against 
Brown,  is,  therefore,  denied.  I  can,  however,  readily  perceive 
that  proof  of  the  violation  of  the  injunction  may,  perhaps,  be 
made  against  Brown,  and  possibly  against  Borden ;  and  I  shall, 
therefore,  give  the  plaintiff  leave  to  renew  the  motion  as 
against  them,  if  he  shall  be  so  advised. 

The  evidence  of  violation  against  the  defendant  Sturgis  is 
of  a  different  character,  though  it  must  be  admitted  to  be  very 
slight.  Mason  swears  to  the  use  of  the  engine  of  the  Metro- 
polis on  the  night  of  the  29th  of  November,  and  describes  the 
change  which  had  been  made,  and  which  he  says  Sturgis,  the 
engineer  of  the  boat,  informed  him  had  been  made  by  Allen. 
This  conversation,  it  is  fair  to  infer,  was  during  this  trip  of  the 
Metropolis,  and,  coupled  with  the  statements  made  by  Sturgis 
himself,  in  his  own  affidavit,  in  which  he  states  that  he  was 
chief  engineer  on  board  of  the  Metropolis,  which  runs  between 
New  York  and  Fall  River,  and  had  been  such  since  the  boat 
was  put  upon  the  line,  and  that  he  had  been  and  was  com- 
pelled, since  the  alteration  of  the  engine,  to  use  the  throttle- 
valve,  to  regulate  the  running  of  the  engine,  shows,  I  think, 
that  he  was  running  the  engine  on  the  Metropolis  on  the  29th 
of  November,  and  that  he  has  run  it  at  other  times,  and  has, 
therefore,  used  the  valve-gear  in  its  modified  form,  since  the 
service  of  the  injunction.  It,  therefore,  becomes  necessary  to 
consider  whether  such  use  was  a  violation  of  the  injunction. 

The  injunction  restrains  the  use  of  the  improvement  patented 
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to  Sickels  September  19th,  1845.  It  is  possible  that  the  injunc- 
tion is  broader,  in  this  respect,  than  Mr.  Justice  Nelson 
intended  it  should  be,  but  this  does  not  appear  conclusively, 
upon  a  comparison  of  the  order  with  the  injunction.  The 
patent  embraces  two  claims  or  inventions — the  first  and  most 
important  being  that  by  which  the  drop-valve  of  the  cut-off  is 
tripped  by  a  motion  independent  of  the  lifters ;  and  the  second 
being  the  adjustable  feature,  by  means  of  which  the  extent  of 
the  cut-off  can  be  regulated  at  pleasure,  duriug  the  action  of 
the  engine.  It  is  claimed  that  Mr.  Justice  Nelson  intended 
that  the  use  of  this  adjustable  feature  alone  should  be  restrained 
by  the  injunction  to  be  issued  in  pursuance  of  such  order. 
There  is  certainly  some  force  in  the  suggestion,  looking  to  the 
terms  of  the  order  and  the  language  of  the  patent.  But,  if  the 
injunction  was  too  broad,  the  defendants  should,  when  served 
with  it,  on  the  29th  of  November  last,  have  taken  measures 
immediately  to  set  it  aside  for  that  reason.  They  did  not  do 
so,  and  they  had  not  done  so  when  this  motion  was  argued  ; 
and  I  am,  therefore,  inclined  to  hold,  that  the  injunction  covers 
both  of  the  devices  patented,  and  must  be  held  valid  and 
effectual  to  the  extent  of  the  language  employed  to  indicate 
the  restraints  imposed.  The  use  of  the  engine  after  the  altera- 
tion was,  therefore,  a  violation  of  the  injunction. 

But  it  is  claimed  that  the  defendant  Sturgis  was  a  mere 
engineer,  having  no  interest  in  or  control  over  the  vessel,  and 
that  he  cannot  be  punished  for  a  violation  of  the  injunction. 
It  was  said,  arguendo^  that  it  would  not  do  to  punish  by  attach- 
ment the  hands  and  firemen,  the  mere  servants  of  the  owners 
of  the  boat,  who  were  subject  to  the  orders  of  the  master,  and 
to  punishment  for  disobedience  if  they  refused  to  aid  in  the 
navigation  and  use  of  the  vessel.  I  see  no  weight  in  these 
objections,  as  applied  to  this  particular  case.  Both  the  master 
and  the  engineer,  as  the  agents  and  servants  of  the  foreign 
corporation  defendant,  are  parties  to  this  suit ;  and  Sturgis  is 
admitted  to  be  the  chief  engineer,  and  the  officer  having  the 
principal  charge,  management  and  control  of  the  engine  whose 
use  constitutes  the  infringement.    For  the  purpose  of  enjoining 
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him,  a&  the  agent  and  acting  oflScer  of  a  foreign  corporation, 
he  was  properly  made  a  party  to  the  suit ;  and  neither  his 
agency,  nor  his  relationship  to  the  master  or  to  the  vessel, 
affords,  in  my  judgment,  any  excuse  for  a  violation  of  the 
injunction.  A  bailable  attachment  must,  therefore,  issue 
against  him,  to  bring  him  before  the  Court,  to  answer  for  the 
alleged  breach  of  the  injunction. 


The  Isaao  Neytton. 

Where,  in  a  oolliaion  case,  a  Oommissioner  allowed,  as  damages,  $800,  for  the  dif- 
ference between  the  value  of  the  libellant's  vessel  after  she  was  repaired  and 
her  valne  before  the  iig'uzy,  this  Court,  on  all  the  facts,  disallowed  the  item, 
holding  that  she  was,  after  being  repaired,  in  as  good  a  condition  as  before 
the  injury. 

Where  an  item  of  $465,  and  interest  on  it,  was  allowed  by  the  Commissioner,  for 
loss  of  the  earnings  of  the  vessel  during  her  detention  for  repairs,  upon  the 
mere  opinion  of  her  master  and  mate,  the  claimant  introducing  no  testimony 
on  the  point :  JSeH  that  such  opinion  was  incompetent  evidence.  But,  as  the 
expense  of  sending  the  report  back  would  probably  equal,  if  not  exceed,  any 
abatement  In  the  amount,  the  Court  allowed  the  item  to  stand,  deducting  the 

'  interest  on  it 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  April  15th,  185*7.) 

This  case  came  up  on  exceptions  to  the  report  of  a  Com 
inissioner  as  to  the  damages  in  a  case  of  collision  brought  into 
this  Court  by  appeal  from  the  District  Court. 

Nelson,  J.  One  of  the  exceptions  is  to  the  allowance  of  an 
item  of  $800,  for  the  difference  between  the  value  of  the  libel- 
lants'  vessel  after  she  was  repaired  and  her  value  before  the 
injury.  This  item  is  founded  on  the  evidence  of  the  master 
and  the  mate,  and  is  a  matter  of  opinion,  resting  upon  no  fact 
stated,  except  that  the  vessel  leaked  more  after  the  repairs 
than  before  the  damage  occurred.  The  shipmaster  who  re- 
paired her,  states  that  she  was  thoroughly  repaired,  and  was 
put  in  as  good  a  condition  as  before  the  inj  ury.    The  work  was 


i 
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done  under  the  direction  of  the  master  of  the  vessel,  and,  from 
the  sum  expended  in  making  the  repairs,  at  his  instance,  it 
would  be  somewhat  strange  if  the  depreciated  value  should  be 
as  large  as  he  states.  The  whole  value  of  the  vessel  before  the 
injury,,  at  the  highest  estimate,  was  $2,500 ;  the  amount  of  re- 
pairs was  $1,831  81.  After  this  amount  of  expenditure,  I  am 
inclined  to  agree  with  the  shipmaster,  that  she  must  have 
been  in  as  good  a  condition  as  before  the  injury,  and  shall 
accordingly  disallow  the  claim  of  $800. 

The  item  of  $465  for  loss  of  the  earnings  of  the  vessel  dur- 
ing her  detention,  thirty-one  days,  for  the  repairs,  is  also  ob- 
jected to.  The  evidence  of  this  rests  upon  the  opinion  of  the 
master  and  the  mate,  which  strictly  was  incompetent  to  es- 
tablish the  fact.  They  may  have  been  competent  witnesses 
to  prove  this  item  of  loss,  if  they  knew  what  the  price  at  the 
time  was,  in  the  port  of  New  York,  for  the  charter  of  a  vessel 
of  this  description  ;  otherwise,  not.  That  was  a  fact  which 
might  have  been  ascertained  on  inquiry,  as  readily  as  the 
price  of  many  commodities  in  the  market  for  sale.  The  mere 
opinion  or  judgment  of  the  witness  himself  is  but  conjectural 
and  speculative.  I  would  reject  the  evidence  altogether,  and 
send  the  report  back,  if  it  were  not  that  the  expense  attending 
this  mode  of  correcting  the  error  would  probahjy  equal,  if  not 
exceed,  any  abatement  in  the  amount.  Besides,  it  was  open 
to  the  claimants  to  have  corrected  the  estimate  by  witnesses 
on  their  part,  which  was  omitted.  I  shall,  therefore,  allow  the 
item  to  stand,  striking  out  the  interest.  The  interest  to  be 
deducted  is  $208  ;  the  depreciation  to  be  deducted  is  $800 ; 
making  a  total  of  $1,008 ;  which,  taken  from  the  amount 
reported,  $3,566  06,  leaves  $2,558  06,  for  which  a  decree  must 
be  entered. 
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;  GusTAv  Steuve 

*  w. 

Fbederigk  Schwedler  and  another.    In  Equitt. 

Under  section  4  of  the  Copyright  Act  of  February  3d,  1831,  (4  U.  &  Stat,  at 
Large,  437,)  in  order  to  secure  a  copyright  to  a  book,  a  printed  copy  of  its 
title  must  be  deposited  in  the  proper  Clerk's  office,  before  its  publication,  and, 
within  three  months  after  its  publication,  a  copy  of  it  must  be  delivei;ed  to 
sach  Clerk. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  April  15th,  185t.) 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  defendants  from  the  publication  of  a  work  called 
"  Gustav  Stnive's  Welt-Geschichte,"  or  "  Gustav  Struve's  His- 
tory of  the  World,"  for  which  the  plaintiflT  claimed  to  have 
obtained  a  copyright.  The  defendants,  in  their  answer,  set  up 
that,  as  early  as  the  year  1852,  the  plaintiff  made  an  arrange- 
ment with  one  William  Schluter,  the  printer  of  a  German  news- 
paper in  New  York,  to  print  certain  parts  of  the  work  ;  that, 
in  pursaance  of  such  arrangement,  six  volumes  of  the  same 
were  printed  and  published  between  the  year  1852  and  the  1st 
day  of  October,  1854;  that,  by  the  terms  of  the  agreement, 
the  plaintiff  was  to  receive  from  Schluter,  and  did  receive, 
during  the  publication  thereof,  ten  doUare  per  sheet  for  the 
inanoscript  of  the  work,  and  was  also  to  participate  in  some 
degree  in  the  profits  of  the  sales ;  and  that  the  work  was  put 
on  sale  immediately  on  its  first  publication,  and  so  continued 
until  April,  1856,  when  Schluter  became  unfortunate  in  busi- 
ness and  made  an  assignment  of  his  property  for  the  benefit  of 
his  creditors,  including  the  edition  of  the  work  then  on  hand, 
and  also  the  stereotype  plates  of  the  same.  He  had  also  pre- 
viously given  a  chattel  mortgage  upon  the  same  to  one  Sebas- 
tian Schovadderbeck,  to  secure  a  large  indebtedness.  The  prop- 
erty was  subsequently  sold  under  the  assignment  and  mort- 
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gage,  at  public  atictioa  ;  and  the  title  of  the  defendaots  waa 
derived  from  that  sale.  It  waealso  shown  that  the  copyriglit 
of  the  plaintiff  was  not  taken  out  for  the  work  nntil  the  26th 
of  April,  1856. 

Nelbon,  J.  Besides  the  apparent  title  of  the  defendants  to 
the  edition  of  the  six  volitinee  of  the  history  in  question,  de- 
rived under  the  agreement  of  Schlnter  with  the  plaintiff,  and 
the  printing  and  publication  in  pursnance  tlicreof,  there  is 
another  objection  to  the  injunction  asked  for,  to  which  no 
answer  has  been  given.  By  the  4th  section  of  tlie  Copyright 
Actof  February  3d,  1831,  (4  U.  S.Stat,  at  Large,  437,)  U  ispro- 
vided,  thatno  person  shall  be  entitled  to  the  benefit  of  it,  unless 
he  shall,  before  publication,  deposit  a  printed  copy  of  tiie  title 
of  his  book  in  the  Clerk's  office  of  the  Di&trict  Court  of  the 
District  in  whicli  the  author  resides,  and  shall,  within  three 
months  from  the  publication  of  the  book,  deliver  a  copy  of  it 
to  the  Clerk  of  the  said  District.  In  this  case,  neitlierof  these 
steps  was  taken  till  some  years  after  the  publication,  and  after 
two  editions  had  been  printed,  and  the  greater  part  of  them 
sold.  The  motion  for  the  preliminary  injunction  must,  there- 
fore, be  denied. 


The  Sylph. 

Where  two  Bteambonls  collided  ia  a  densa  fog,  in  liie  harbor  of  New  Tort,  each 
going  at  the  atune  rate  of  speed,  aad  do  fault  was  imputable  to  either,   this 
Court  dieml^eed  a  libel  filed  to  recover  damages  caused  by  the  colliaioa. 
It  being  the  usage,  id  the  harbor  of  New  Yoric,  to  run  steamboats  in  thick 

weather,  the  Court  did  not  bold  that  both  veaaeU  were  in  fault 
If,  in  this  case,  one  of  the  vesselghad  been  at  anchor,  the  other  woiildhare been 
'  B  consequences  of  the  disaster. 
!efog,  vessels  in  the  harbor  of  NewTork  should  andior. 
continues  of  running  in  sucb  a  fog,  this  Court  will  not 
a{  a  disaster,  to  discriminate,  with  any  verj  great  nicety, 
luk  imputable  to  the  one  or  tlie  other  of  two  vessels  which 
luler  the  hazards  of  the  navigation. 
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A  steamboat  plying  on  a  ferry-line  between  New  York  and  Port  Richmond,  is  a 
ferry-boat,  Within  section  42  of  the  Act  of  August  30th,  1852,  (10  U.  S,  Stat,  at 
Large,  T5,)  and  is  not  obliged  to  have  outboard  a  licensed  pilot  and  a  li- 
censed engineer. 

(Before  Nklson,  J.,  Southern  District  of  New  Tork,  April  20th,  ISSt.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  to  re- 
cover damages  caused  by  a  collision.  There  was  a  decree  in 
favor  of  the  libellants  in  that  Court,  and  the  claimant  ap- 
pealed to  this  Court. 

Welcome  R.  Beebe^  for  the  libellants. 

Edwin  W.  Stoughionj  for  the  claimant. 

Nelson,  J.  The  libel  in  this  case  was  filed  to  recover  dam- 
ages for  a  collision  that  occurred  in  the  bay  of  New  Tork  on 
the  ITtli  of  December,  1863,  in  which  the  steamboat  Eagle  was 
Beriously  damaged,  the  bow  of  the  Sylph,  a  ferry-boat,  having 
struck  her  on  her  starboard  side,  some  twenty  or  twenty-five 
feet  abaft  her  stem,  tearing  away  her  bulwarks  and  deck  and  cut- 
ting her  down  below  the  water's  edge.  The  Sylph  had  started, 
on  the  morning  of  the  17th  of  December,  from  the  Whitehall 
dock,  on  her  usual  trip  to  Port  Richmond,  she  being  engaged 
in  the  ferry  line  between  those  two  places.  The  Eagle  was 
coming  up  to  New  Tork  from  Fort  Hamilton,  she  being 
engaged  in  running  between  the  city  and  Port  Monmouth,  in 
New  Jersey.  The  collision  occurred  between  nine  and  ten 
o'clock  in  the  forenoon.  There  was  a  dense  fog,  so  dense  that 
the  hands  on  either  vessel  could  not  see  an  object  ahead  beyond 
the  length  of  their  boat.  Each  was  going  at  the  same  rate  of 
speed,  five  knots  the  hour,  which  seems  to  be  the  rate  adopted 
by  steamers  in  the  bay  when  moving  in  a  fog  as  thick  as  that 
on  the  present  occasion.  The  fires  of  both  vessels  were  kept 
low,  so  that  each  could  readily  slow  and  stop  and  back  in  an 
emergency — another  regulation,  it  seems,  when  running  in  a 
fog.    A  person  was  assigned,  on  each  boat,  to  ring  constantly 
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the  alarm  bells,  and  they  were  heard  by  the  approaching  vea- 
eels  in  time  for  each  to  give  the  orders  to  slow  and  stop  and 
back;  and  those  orders  were  obeyed  before  either  was  seen 
by  the  other  as  she  lifted  out  of  the  fog.    When  they  came 
together  there  was  more  or  less  headway  on  each  vessel,  not- 
withstanding, as  is  abundantly  evident  upon  the  proofs,  the 
hands  on  board  of  each  exercised  their  best  efforts  and  skill  to 
check  the  motion,  after  hearing  the  alarm  bells.     Nothing 
seems  to  have  been  neglected  on  board  of  either,  within  their 
power  at  the  moment,  to  avoid  the  disaster.     No  fault  can  be 
imputed  to  either,  according  to  the  proofe,  unless,  indeed,  it 
was  a  fault  to  run  the  trips  on  which  the  vessels  were  engaged 
at  all  in  the  state  of  the  weather.    And,  as  to  this,  both  stand 
on  the  same  footing.     Judge  Ingersoll,  who  decided  the  case 
below,  decreed  for  the  libellants,  putting  his  decision  mainly 
upon  the  ground  that,  taking  the  strength  of  the  Eagle,  she 
being  a  new  vessel,  and  the  description  of  the  wound  inflicted, 
he  was  inclined  to  think  that  the  speed  of  the  Sylph  was 
greater  than  that  of  the  Eagle,  and  too  great  for  the  state  of 
the  weather.     There  are  also  some  experts  who  express  this 
opinion,  from  an  examination  of  the  wound.     But,  after  the 
fullest  consideration,  I  cannot  concur  in  it.     The  proof,  by  wit- 
nesses, of  the  rate  of  speed  of  the  Sylph,  is  as  strong  and  deci- 
sive as  that  of  the  rate  of  the  Eagle.     For  aught  that  appears, 
as  much  credit  is  due  to  one  set  of  proofs  as  to  the  other; 
and,  according  to  this  proof,  the  rate  of  speed  was  the  same. 
Besides,  there  are  facts  in  the  case  which  fairly  enough  account 
for  the  injury  to  the  Eagle,  consistently  with  the  rate  of  speed 
of  the  two  boats  being  equal,  and  the  efforts  of  each  being  the 
same  to  check  it  at  the  instant  of  the  danger.     The  Sylph  was 
much  the  heavier  boat,  according  to  the  proof,  and  she  struck 
the  Eagle  head  on,  and  under  her  bulwarks  and  deck,  tearing  up 
and  smashing  them  by  the  combined  force  of  the  motion  of  the 
two  vessels.    The  manner  of  their  coming  together  gave  the 
advantage  to  the  Sylph,   which,  together  with  her  greater 
weight,  may  well  account  for  the  difference  in  the  injuries  to 
the  two  vessels.    There  are,  also,  some  considerations  that  would 
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natarally  lead  to  the  conclusion,  the  rate  of  speed  of  each 
vessel  being  the  same  at  the  time,  and  the  efibrts  to  check 
the  two  vessels  being  the  same,  that  the  motion  of  the  Eagle 
could  not  be  as  readily  overcome  as  that  of  the  Sylph.  The 
tide  was  strong  flood,  some  four  miles  an  hour.  The  collision 
occurred  some  distance  below  Castle  William,  in  the  bay.  The 
Eagle,  therefore,  had  the  force  of  the  tide  to  overcome,  besides 
the  motion  from  her  engine ;  and  the  Sylph  had  the  co-opera- 
tion of  this  force  .to  aid  in  checking  her  at  the  instant. 

The  case  is  a  most  unfortunate  one,  and  may  we}l  attract 
the  attention  of  masters  and  owners,  and  lead  them  to  consider 
whether  prudence  would  not  dictate,  from  a  proper  regard  as 
well  for  the  lives  of  passengers  as  for  the  safety  of  property, 
that,  in  a  port  crowded,  as  is  that  of  New  York,  with  every 
species  of  water  craft,  vessels  should  anchor  in  so  unusual  and 
dense  a  fog.  The  master  or  pilot  may,  indeed,  by  the  use  of 
the  compass,  avoid  running  npon  the  shore  or  against  an 
island,  or  any  other  fixed  obstmction  in  the  way  ;  but  these 
are  trifling  contingencies  when  compared  with  the  chances  of 
running  against  vessels  moving  or  at  anchor,  as  against  which 
the  compass  is  no  security.  If  the  Eagle  had  been  at  anchor 
in  this  case,  and  the  Sylph  had  encountered  her  in  that  con- 
dition, I  should  not  have  hesitated  to  charge  the  Sylph  with 
all  the  consequences  of  the  disaster.  As  the  case  stands,  I  can- 
not see  that  the  one  is  more  in  fault  than  the  other ;  and,  from 
the  usage  which  has  come  frequently  under  my  observation, 
of  running  these  boats  in  thick  weather,  I  am  not  disposed  at 
present  to  hold  that  both  were  in  fault,  so  as  to  justify  an  ap- 
portionment of  the  damages.  But  this  I  will  say,  that,  so  long 
as  the  custom  continues,  the  Court  will  not  feel  bound,  in  case 
of  a  disaster,  to  discriminate,  with  any  very  great  nicety,  as  to 
the  degree  of  fault  imputable  to  the  one  or  the  other  of  two 
vessels  which  may  choose  to  encounter  the  hazards  of  the  navi- 
gation. 

It  has  been  urged  that  the  Sylph  was  in  fault  for  not  hav- 
ing on  board  a  licensed  pilot  and  a  licensed  engineer,  under 
the  Act  of  Congress  of  August  30th,  1852,  (10  U.  S.  Stat. 
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(U  Large^  61.)  But  the  4:2d  section  of  that  Act  excepts  steam- 
ers used  as  ferry-boats.  The  Sjlph,  I  think,  comes  fairly 
within  this  exemption. 

The  decree  of  the  Court  below  must  be  reversed,  and  the 
libel  be  dismissed,  with  costs. 


_  ■ 

The  Sampson — The  Iola. 

Where  the  proofs  in  a  collision  case  were  contradictory  and  irreconcilable,  seven 
witnesses  having  been  examined  on  eacli  side,  who  were  present  at  the  colli- 
sion, and  the  case  was  one  depending  altogether  on  the  credibility  of  wit- 
nesses, this  Court  affirmed  the  decree  below,  which  was  in  favor  of  the  libel- 
lant. 

Where,  in  a  collision  case,  it  appeared  that  several  of  the  bills  for  repairs  to  the 
injured  vessel  were  exaggerated,  with  the  knowledge  and  connivance  of  the 
master,  if  not  by  his  procurement,  with  a  view  to  impose  upon  the  under- 
writers, and  the  District  Court  reduced  the  items  to  the  lowest  estimate :  Hdd, 
that  such  reduction  was  proper. 

If  it  had  appeared  that  the  owner  of  the  vessel  had  been  privy  to  or  concerned 
in  the  fraud,  it  would  have  been  proper  to  reject  the  entire  amount  of  the 
exaggerated  bills. 

As  a  general  rule,  in  order  to  put  an  end  to  impositions  of  this  description,  the 
owner  muct  be  held  responsible  for  the  acts  of  the  master. 

If,  in  this  case,  the  Court  below  had  rejected  the  entire  amount  of  the  bills  tainted 
with  the  fraud,  this  Court  would  have  upheld  such  decision. 

Any  ship-master  or  material  man  conniving  with  the  master,  or  with  the  agent 
of  the  owner,  in  any  such  fraud,  will  be  disabled  from  collecting  any  portion 
of  his  demand. 

A  vessel  which  is  condemned  in  damages,  in  a  collision  case,  will  not  be  allowed 
salvage  for  rescuing  the  other  vessel  IVom  sinking,  by  towing  her  to  a  place 
of  safety. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  April  20th,  1857.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owners  of  the  brig  Iola  against  the  steamboat  Sampson,  to  re- 
cover damages  for  a  collision  which  occurred  a  short  distance 
outside  of  Sandy  Hook,  on  the  south  shore  of  Long  Island. 
The  District  Court  decreed  for  the  libellants.  The  Commis- 
sioner reported  in  their  favor  $2,150,  which  was  reduced,  on 
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exceptions  to  his  report,  to  $1,121.20.  They  claimed  $4,585.73. 
Both  parties  appealed  from  the  decree. 

WtUiam  M.  Evarta  and  Edward  E.  Owen^  for  the  libel - 
lants. 

Welcome  JR.  Beebe  and  Charles  Donohue,  for  the  claimants. 

Nelson,  J.  The  bow  of  the  steamer  came  in  contact  with 
the  brig  upon  her  starboard  side,  catting  her  down  to  the 
water's  edge.  The  Sampson  was  lying  at  a  usual  place  for 
steamers  waiting  for  employment  to  tow  up  vessels  coming 
from  sea  into  the  harbor  of  New  York.  The  break  in  the 
side  of  the  brig  was  stopped  with  canvafi,  so  as  to  enable  the 
steamer  to  tow  her  to  the  Atlantic  docks  to  be  repaired.  The 
libellants  claim  that  the  Sampson  was  seen  by  them  some 
three  or  four  miles  ahead,  after  the  lola  had  taken  her  course 
eastward,  her  destination  being  to  St.  Johns,  in  the  Province 
of  New  Brunswick,  where  she  belonged ;  that  the  steamer 
was  then  lying  still,  and  not  in  motion  upon  the  water ;  that 
the  course  taken  by  the  brig  would  have  caused  her  to  pass 
the  Sampson's  bows,  giving  a  wide  berth ;  but  that,  as  she 
neared  the  steamer,  and  when  within  some  half  a  mile,  the 
latter  suddenly  started  her  engine,  and  ran  across  the  track  ot 
the  brig,  and  thereby  produced  the  collision. 

The  steamer  claims  that  she  was  lying  still  upon  the 
water ;  that  she  made  no  movement  forward  ;  that  the  only 
movement  made  by  her  was  to  back,  with  a  view  to  avoid  the 
brig,  which  was  coming  directly  against  her  bows;  but  that, 
notwithstanding  every  effort  to  back,  t^e  collision  could  not 
be  avoided.  The  whole  case  turns  upon  these  two  allegations. 
The  proofs  are  contradictory  and  irreconcilable,  all  the  wit- 
nesses examined  on  board  of  the  brig  sustaining  the  view  taken 
by  the  libellants,  and  all  on  board  of  the  steamer  the  view  pre- 
sented by  her  in  the  defence.  Some  seven  witnesses  have 
been  examined  on  each  side,  who  were  present  at  the  collision. 

The  Court  below  decreed  in  favor  of  the  libellants.    In  a 
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case  80  nicely  balanced,  and  depending  altogether  npon  the 
credibility  of  witnesses,  I  am  not  inclined  to  interfere  with 
the  decision  below. 

The  libellants,  notwithstanding  they  obtained  the  decree, 
have  also  appealed  from  it,  on  the  ground  that  the  damages 
awarded  do  not  cover  their  loss.  The  lola  was  insured — ^at 
least  it  was  so  stated  by  the  master ;  and  there  is  some  evidence 
in  the  case,  that  several  of  the  bills  made  out  by  the  material 
men,  and  the  workmen  engaged  in  repairing  the  vessel,  were 
exaggerated,  with  the  knowledge  and  connivance,  if  not  by  thfe 
procurement  of  the  master,  with  a  view  to  impose  upon  the 
underwriters.  This  fact,  doubtless,  influenced  the  Court  below 

to  reduce  the  items  to  the  lowest  estimate.     It  is  due  to  the 

• 

ship-masters  and  others  at  this  port,  to  say,  that  this  is  the 
first  instance  of  a  fraud  of  this  description  which  has  come 
under  my  notice.  *  It  has  been  properly  rebuked,  and  any  ad- 
vantage to  be  derived  from  it  prevented,  by  the  decision  of  the 
Court  below.  I  do  not  doubt,  that  if  it  had  appeared  that  an 
owner  had  been  privy  to  or  concerned  in  the  fraud,  the  entire 
amount  of  the  exaggerated  bills  claimed  in  the  expenses  of 
repairs  would  have  been  rejected.  As  a  general  rule,  how- 
ever, in  order  to  put  an  end  to  impositions  of  this  description, 
the  owner  must  be  held  responsible  for  the  acts  of  the  master. 
These  impositions  can  be  reached  and  properly  dealt  with  in 
no  other  way.  If,  in  this  case,  the  Court  below  had  rejected 
the  entire  amount  of  the  bills  tainted  with  the  fraud,  I  should 
have  upheld  its  decision.  Moreover,  it  should  be  understood, 
that  any  ship-master  or  material  man  conniving  with  the 
master,  or  with  the  agent  of  the  owner,  in  any  such  fraud,  will, 
should  the  fact  appear,  be  disabled,  upon  established  principles 
of  law,  as  well  as  of  morals,  from  collecting  any  portion  of  his 
demand. 

The  idea  seems  to  have  influenced  the  parties,  founded 
upon  the  principle  of  allowing  one-third  of  the  new  repairs  to 
the  underwriters — in  other  words,  a  deduction  to  that  amount 
in  the  charge — that,  in  order  to  save  the  owner  from  any  ex- 
pense, the  bills  should  be  exaggerated  so  as  to  cover  this  one- 
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third.  To  carry  into  effect  the  scheme,  the  master  is  to  pay 
simply  the  fair  price  for  the  materials  or  work.  For  this  pur- 
pose, two  sets  of  bills  are  made  out— one  to  contain  the  actual 
hana  fide  value  of  the  materials  and  cost  of  the  labor,  and  the 
other  the  enhanced  value,  to  be  furnished  to  and  claimed  from 
the  underwriters. 

It  is  a  matter  of  gratification  that  the  scheme  has  been 
exposed  and  defeated ;  and  I  trust  that  its  publicity  wiH  have 
the  effect  to  induce  all  pereons  concerned  in  settling  and  ad- 
justing damages  in  cases  of  collision,  to  scrutinize  the  bills  of 
repairsj  and  see  to  it  that  impositions  of  the  character  here 
developed  do  not  escape  their  notice.  They  will  be  sustained 
in  the  application  of  the  most  rigorous  rules,  in  determining 
the  expense  of  repairs,  with  a  view  to  prevent  abuses,  so  far  as 
their  rulings  may  come  under  revision  by  this  Court. 

The  decree  of  the  Court  below  is  affirmed  ;  and,  as  both 
parties  have  appealed,  the  affirmance  is  without  costs  to  either 
side. 

The  owners  of  the  Sampson  also  filed  a  libel  in  rem^  in  the 
District  Court,  against  the  lola,  to  recover  salvage  for  towing 
her,  after  the  collision,  to  the  Atlantic  docks,  for  repairs.     The 
District  Court  dismissed  that  libel,  and  the  libellaiits  appealed 
to  this  Court.      That  a|ppeal  was  heard  at  the  same  time  with 
the  appeals  in  the  suit  against  the  Sampson,  and  was  argued 
by  the  same  counsel.     This  Court  affirmed  the  decree  below, 
with  costs,  holding  that  the  Sampson  could  have  no  just  claim 
for  salvage  for  doing  what  was  in  her  power  towards  saving 
the  lola;  that  the  Sampson  herself  was  the  most  deeply  in- 
terested in  that  service ;  that,  if  it  had  not  been  rendered,  the 
lola  would  probably  have  sunk,  resulting  in  a  total  loss  of 
vessel  and  cargo ;  that  the  salvage  service  was,  therefore,  ren- 
dered by  the  steamer  for  her  own  benefit ;  and  that  there  was, 
of  course,  no  pretext  for  charging  it  on  the  brig. 
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Edward  Baxter  and  William  E.  Baxter 

HuGhH  Maxwell. 

SemUey  that  the  term,  "  a  manufacture  of  hemp/'  used  in  a  Tariff  Act,  cannot 
properly  inchide  an  article  generally  known  in  commerce  as  "  hemp  carpeting," 
but  in  the  manufacture  of  which  no  material  is  used  which  is  in  fact  hemp,  or 
is  so  called  in  commercial  parlance. 

Where  30  per  cent  duties  were  charged  on  an  article,  under  Schedule  C  of  the 
Tariff  Act  of  July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  44, 45, )  as  being  "  car- 
peting,"  and,  on  the  payment  of  the  duties,  a  protest  was  made,  claiming  that 
the  article  was  non-enumerated,  and  subject  to  a  duty  of  20  per  cent  under  the 
Act,  and,  on  the  trial  of  a  suit  to  recover  back  the  excess,  the  jury  found  that 
the  article  was  "  a  manufacture  of  hemp,"  on  which,  under  Schedule  E  of  the 
Act,  the  duty  was  20  per  cent :  Sdd,  that,  as  the  jury  found  that  the  article 
was  an  enumerated  one,  the  protest  was  insufficient. 

A  clause,  in  these  words,  "  and  hereby  protest  on  all  future  entries  of  the  same 
goods,"  added  at  the  end  of  a  protest,  cannot  haye  any  effect  as  a  prospective 
protest,  to  aid  an  insufficient  specific  protest,  subsequently  made. 

Whether  such  a  sweeping  prospective  protest  ought  to  be  held  good,  in  respect 
to  entries  at  such  a  port  as  New  York,  under  the  Act  of  February  26thf  1845, 
(bU.S,  Stat,  at  Large,  727,)  quere. 

The  case  of  Marriott  y.  Brune  (9  HotD.f  619)  was  peculiar,  and  should  not  be 
extended. 

Where  the  article  in  the  entry  in  which  such  prospective  protest  was  made,  was 
described  therein  as  ''  linens,*'  "  hemp  covering,"  and  *' jute  rove :"  ffdd,  that 
such  prospective  protest  could  not  apply  to  a  subsequent  entry,  without  pro- 
test, of  the  same  article,  as  "  linens,"  or  as  '*  hemp  carpet  covering,"  or  as 
'^  hemp  carpeting; "  but  that  it  was  sufficient  to  cover  a  subsequent  entry,  with- 
out protest,  of  the  same  article,  as  "jute  rove,"  the  two  importations  being 
within  tliree  weeks  of  each  other,  and  no  protest  having  been  made  on  any 
intermediate  importation  of  the  article. 

Where,  after  such  prospective  protest  was  made,  five  successive  importations  of 
the  same  article  were  made  and  entered,  with  specific  protests,  some  of  which 
were  sufficient  and  some  insufficient,  and  afterwards  importations  of  it  were 
made  and  entered  without  protests :  Held,  that  such  prospective  protest  could 
not  extend  to  these  last  importations. 

A  specific  protest,  which  does  not  refer  to  or  affirm  a  prior  prospective  protest, 
must  be  regarded  as  evidence  of  the  abandonment  of  all  grounds  of  objection, 
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except  those  distinctlj  stated  in  the  specific  protest,  at  least  m  regard  to  the 
entiy  to  which  the  specific  protest  applies. 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  21st,  1857.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties,  paid 
under  protest,  on  an  article  known  in  commerce  as  Twmp  car- 
peting.  It  was  shown,  on  the  trial,  before  Betts,  J.,  that  the 
article  was  generally  known  in  commerce  by  that  name ;  that 
it  was  sometimes  bought  and  sold  9AJute  carpeting ;  that  it 
did  not  contain  a  single  fibre  of  hemp,  in  the  proper  and  ordi- 
nary signification  of  that  term ;  that  it  was  manufactured  at 
Dundee,  wholly  from  jute^  the  material  from  which  gunny- 
bags  and  gunny  cloth  are  made ;  that  jute  was  extensively 
prod  need  in  Bengal,  and  was  sometimes  called  Indian  hemp  / 
that,  althongh  it  was  the  fibre  of  a  plant  which  resembled  the 
nettle  family  more  than  it  resembled  the  article  generally  des- 
ignated, in  trade  and  commerce,  by  the  simple  name  of  hemp^ 
it  was  sometimes  called ^e^^^A^TTzpy  and  that  it  had  been  some- 
I  times  classed  as  hemp  or  Jlax^  at  the  Custom-House.  Kefer- 
ence  was  made  to  McCuUoch's  Commercial  Dictionary,  Lon- 
don edition  of  1850,  article  Hemp,  The  duties  were  assessed 
at30^>tfr  cent,  ad  valorem^  under  Schedule  C.  of  the  tariff 
Act  of  July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  44, 45,)  the 
Collector  claiming  that  the  article  was  embraced  in  that 
Schedule,  under  the  description  of  "  carpeting,  being  either 
AubnBSon,Brussels,ingrain,  Saxony,  Turkey ,Venetian,Wilton, 
or  any  other  similar  fabric."  The  plaintiff  claimed  that  the 
article  was  chargeable  with  only  20  per  cent,  duty,  either  as 
falling  within  the  description  of  ^'  manufactures  of  hemp,  not 
otherwise  provided  for,"  under  Schedule  E.  of  that  Act,  or  as 
a  non-enumerated  article,  under  section  3  of  the  Act.  The 
entries  of  the  article  were  eighteen  in  number,  and  were  made 
at  various  dates  between  April  29th,  1852,  and  April  23d, 
1853.  The  jury  found  a  verdict  for  the  plaintiffs  for  $1900, 
subject  to  adjustment  at  the  Custom-House,  and  subject  also  to 
the  opinion  of  the  Court  as  to  the  sufficiency  of  the  protests. 
Vol.  rv.— 3 
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John  S.  McCulloh^  for  the  plaintiffs. 

John  McKeon^  {District  Attorney^  for  the  defeodant. 

Hall,  J.  Looking  only  to  the  testimony,  as  stated  in  the 
case,  I  should  infer  that  the  jury  must  have  found  that  the 
commercial  name  of  the  article  in  question  is  "  hemp  carpet- 
ing," and  not  that  it  is  "  a  manufacture  of  hemp."  If  it  is,  in 
fact,  "  a  manufacture  of  hemp,"  it  should  be  classed  under 
Schedule  E.,  which  embraces  "manufactures  of  hemp,  not 
otherwise  provided  for,"  aild  be  deemed  an  enumerated  arti- 
cle, chargeable  with  a  duty  of  2Q  per  cent.  If  is  not  *'a 
manufacture  of  hemp,"  (even  though,  by  a  long  continuance 
of  an  original  misnomer,  it  had  acquired  the  commercial  name 
of  "  hemp  carpeting,"  and  might  be  properly  classed  as  such,) 
then  it  must  be  deemed  a  non-enumerated  article,  and  be 
chargeable  with  a  like  duty  of  20 per  cent,  under  the  third  sec- 
tion of  the  Act.  If  the  verdict  had  found,  in  express  terms, 
that  it  was  "  a  manufacture  of  hemp,"  or  that  it  was  not  a 
manufacture  of  hemp,  but  its  commercial  name  or  designation 
was  "  hemp  carpeting,"  though  manufactured  wholly  of  jute, 
there  would  have  been  little  ground  for  controversy.  But  I 
do  not  understand,  from  the  language  of  the  case,  that  the  ver- 
dict was  special  upon  these  two  points,  and  I  am  left  to  infer 
the  finding  of  the  jury  in  respect  thereto,  from  the  evidence 
stated  in  the  case,  the  charge  of  the  judge,  the  general  verdict 
of  the  jury,  and  the  admissions  of  the  counsel  upon  the  argu- 
ment of  the  case. 

The  case  sets  forth,  that  the  Court,  in  charging  the  jury, 
stated  that  it  was  their  province  to  ascertain  the  commercial 
name  of  the  article  in  question,  and  how  it  was  bought  and 
sold  in  commerce ;  that  they  were  to  find  whether  it  belonged 
to  the  SOper  cent.  Schedule,  as  Wilton,  Brussels,  Aubu8son,or 
other  carpeting  of  similar  fabric,  or  to  the  20  per  cent.  Sched- 
ule, as  a  '' manufacture  of  hemp ;  "  that,  if  it  was  known  as 
"  hemp  carpeting,"  and  not  by  any  other  name,  then  it  be- 
longed to  the  20 per  cent.  Schedule;  that,  if  the  evidence  did 
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not  satisfy  the  jury  that  the  article  came  under  the  head  of  "  a 
manufacture  of  hemp,"  nor  under  the  head  of  wool  carpetings, 
then  it  was  not  known  by  any  denomination  in  the  Act ;  that 
the  case  was  resolved  into  a  question  of  fact  for  the  jury ;  and 
that,  if  the  article  was  not  known  as  "hemp  carpeting,"  and 
if  they  found  it  had  no  commercial  name,  then  they  were  to 
find  it  to  be  a  non-enumerated  article.  The  case  then  adds : 
"  The  jury,  under  the  instructions  of  the  Court,  rendered  a 
verdict  for  the  plaintiffs  for  $1900,  subject  to  adjustment  at 
the  Custom- House,  and  subject  also  to  the  opinion  of  the 
Court  as  to  the  sufficiency  of  the  protests." 

The  concluding  portion  of  the  charge  is  evidently  not  fully 
and  correctly  set  forth  in  the  case  ;  and  the  verdict,  if  correctly 
set  forth,  is  silent  upon  the  question  as  to  whether  the  jury 
deemed  the  article  to  be  '*  a  manufacture  of  hemp,"  and  there- 
fore properly  classed  under  Schedule  E.,  or  to  be  "  hemp  car- 
peting," or  "jute  carpeting,"  and  therefore  properly  dutiable 
as  a  non-enuinerated  article.  It  was,  apparently,  assumed,  on 
the  part  of  the  defendant,  on  the  argument,  that  the  jury  had 
found  it  to  be  "a  manufacture  of  hemp,"  though  no  hemp  en- 
tered into  its  composition  ;  and. the  charge  of  the  Court,  as 
stated,  may,  perhaps,  justify  the  inference,  that  the  jury  under- 
stood the  Court  as  ruling,  that  if  the  true  commercial  name  of 
the  article  in  question  was  "hemp  carpeting,"  they  might 
properly  find  it  to  be  "  a  manufacture  of  hemp,"  although  it 
was  incontestably  proved  that  no  hemp  was  used  in  its  manu- 
facture, and  that  they  were  simply  to  say*whether  it  was  "  a 
manufacture  of  hemp,"  or  embraced  within  the  description  of 
"  carpeting  "  as  defined  in  Schedule  C.  If  the  question  were 
now  before  me  for  decision,  I  should,  whilst  recognizing  the 
principle  that  the  denomination  of  articles  in  tariff  laws  must 
be  construed  according  to  the  commercial  understanding  of 
the  terms  used,  and  that,  if  the  term  "  hemp  carpeting  "  had 
been  used  in  the  tariff  Act  of  18i6,  it  would,  under  the  evi- 
dence stated  in  the  case,  have  included  the  article  in  question 
in  this  suit,  although  it  had  been  conclusively  proved  that  it 
was  manufactured  from  a  fibre  entirely  different  from,  and 
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never  classed  as,  hemp,  have  great  difficulty  in  adopting  the 
opinion,  that  when  the  term,  "  a  manufacture  of  liemp,"  is 
used,  it  can  properly  include  any  article  in  the  manufacture  of 
which  no  material  has  been  used  which,  in  its  raw  state,  or  in 
.the  state  in  which  it  existed  before  its  introduction  into  the 
particular  manufacture,  is,  in  fact,  or  in  commercial  parlance, 
embraced  within  the  generic  term,  "  hemp."  But  this  ques- 
tion is  not  directly  before  me,  and  1  am  inclined  to  think  that, 
under  the  peculiar  circumstances  of  the  case,  and  the  course 
adopted  by  the  counsel  upon  the  argument,  it  is  not  even  inci- 
dentally in  controversy. 

The  only  question  reserved  by  the  case  is  that  of  the  suf- 
ficiency of  the  protests.  On  the  argument,  it  was  conceded 
by  the  counsel  for  the  defendent,  that  the  protests  upon  seTen 
of  the  entries  were  sufficient.  It  was,  in  like  manner,  con- 
ceded by  the  counsel  for  the  plaintiffs,  that  there  were  no 
specific  protests  in  respect  to  seven  others  of  the  entries,  and 
that  the  plaintiffs  had  no  right  of  action  in  respect  to  the  pay- 
ment of  duties  on  those  entries,  or  any  of  them,  unless  the 
prospective  portion  of  the  protests  on  two  of  the  first  men- 
tioned seven  entries  could  be  extended  to  and  made  to  embrace 
entries  subsequently  made.  The  particular  protests  in  r^ard 
to  the  sufficiency  of  which  there  was  an  argument  at  the  hear- 
ing, were  those  made  in  the  cases  of  the  Lady  Franklin,  the 
Columbia,  the  Ocean  Queen,  the  American  Eagle  and  the 
Invincible. 

In  the  case  of  tfie  Ladj'  Franklin,  the  entry  was  of  eleven 
bales,  containing  linens ;  and,  in  the  invoice  presented  at  the 
time  of  the  entry,  two  of  the  packages  were  invoiced  as  "  pad- 
ding," and  the  others  as  "carpeting."  The  Custom-House 
marks  on  this  entry  and  invoice  indicate,  (as  I  understand 
them),  that  the  contents  of  all  the  packages  were^returned,  or 
denominated  by  the  appraisers,  as  "jute  carpeting,"  and  sub- 
jected to  a  duty  of  SO  j>er  cent  The  protest  is  "  against  pay- 
ing ZO  per  cent,  duty  on  the  'jute  cai-peting,'  contained  in 
this  entry,  claiming  that,  by  the  Act  of  30th  July,  1846,  said 
goods  are  considered  a  non-enumerated  article,  and,  as  such, 
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liable  to  a  duty  of  20 per  cent. "  This  protest  must,  I  think,  be 
held  to  be  insufficient.  It  claims  that  the  article  invoiced  is 
non-ennmerated,  and  that  its  true  commercial  designation  is 
"jute  carpeting,"  while  the  jury  have,  as  I  think  I  am  bound 
to  assume,  found  it  to  be  ^*  a  manufacture  of  hemp."  If  they 
have  found  that  it  was  ^^  a  manufacture  of  hemp,"  (as  the  coun- 
sel on  both  sides  have  assumed,)  it  was  an  enumerated  and 
sot  a  DOD-enumerated  article.  Indeed,  the  parties  have,  by 
their  counsel,  deliberately  agreed,  that  the  protests  which  claim 
the  article  to  be  ^'  a  manufacture  of  hemp,"  are  sufficient;  and 
this  agreement  necessarily  involves  the  admission,  for  the  pur- 
poses of  the  questions  here  presented,  that  it  is  a  manufacture 
of  hemp,  and  an  enumerated  and  not  a  non-enumerated 
article.  I  therefore  hold,  that  the  protest  in  the  case  of  this 
entry  is  not  sufficient,  and  that  the  plaintiffs  cannot  recover 
in  respect  to  any  excessive  payment  made  upon  it. 

The  protest  in  respect  to  the  payments  under  the  entry  by 
the  Columbia,  is  based  upon  the  claim,  that  the  article*  is  a 
"manufacture  of  jute;  "  and,  forthe  reasons  just  given,  this 
protest  must  be  held  to  be  insufficient. 

The  protest  in  respect  to  the  payments  under  the  remain- 
ing three  entries  are  severally  based  upon  the  claim  that  the 
article  entered  is  "  manufactured  hemp,"  which  is  a  non-enu- 
merated article.  "  A  manufacture  of  hemp  "  and  "  manufac- 
tured hemp  "  are  different  articles,  and  there  can  be  no  pre- 
tence for  claiming  that  the  articles  in  question  are  properly 
designated  as  '^  manufactured  hemp,"  either  in  common  or  in 
commercial  parlance.  These  protests  are,  therefore,  clearly 
insufficient,  and  the  plaintiffs  cannot  recover  in  respect  to  these 
entries,  unless  they  are  covered  by  the  prospective  portion  of 
the  two  prior  protests  before  mentioned. 

Those  prior  protests  were  conceded  to  be  good  in  respect 
to  the  particular  entries  in  which  they  were  made ;  but  it  was 
insisted  that  they  were  insufficient  to  cover  the  subsequent 
entries.  In  the  only  one  of  the  two  prospective  protests  which 
is  at  aU  full  and  explicit,  the  plaintiff),  after  stating  their 
protest,  and  the  grounds  thereof,  add  :   ^^  We  pay  the  amount 
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exacted,  in  order  to  get  possession  of  the  goods,  claiming  to 
have  the  difference  refunded,  and  hereby  protest  on  all  future 
entries  of  the  same  goods."  In  regard  to  the  subsequent  cases 
in  which  a  specific  protest  was  made,  placing  the  objection 
to  the  payment  of  the  30  j^(?r  cent,  upon  other  and  distinct 
grounds,  I  feel  no  diflSculty  in  deciding  that  this  prospective 
protest  can  have  no  effect.  The  fact  that  it  has  been  held  that 
such  particular  and  specific  protests  were  insufficient,  because 
no  good  objection  was  distinctly  and  specifically  stated  therein, 
can  make  no  difference.  When  these  specific  protests  were  sub- 
sequently made,  without  any  reference  to  or  affirmance  of  the 
prior  prospective  protests,  the  Collector  had  a  right  to  assume 
that  all  grounds  of  objection  except  those  distinctly  stated  in 
the  specific  protest  were  abandoned ;  at  least,  in  regard  to  the 
entry  to  which  such  specific  protest  applied.  Therefore,  the 
plaintiffs  cannot  recover  any  excess  of  duty  paid  on  the  entries 
as  to  which  insufficient  specific  protests  w-ere  made. 

In  respect  to  the  cases  in  which  no  specific  protests  were 
made,  and  as  to  which  the  plaintiffs  rely  upon  the  prospective 
protest  before  mentioned,  it  appears  that  the  articles  entered 
in  the  case  in  which  such  prospective  protest  was  made,  are  de- 
scribed in  the  entry  as  2  packages  of  "  jute  rove,"  12  packages 
of  **  hemp  covering,"  and  13  packages  of  linens ;  and  the 
claim  in  the  protest  is,  ^'  that,  under  the  existing  tariff,  said 
goods  are  liable  to  a  duty  of  20  per  cent,  only,  because 
they  are  manufactures  of  hemp."  In  the  entries  which 
are  sought  to  be  covered  by  this  protest,  the  articles  are 
described  as  23  bales  of  *'  hemp  carpet  covering,"  99  bales  of 
linens,  7  bales  of  "hemp  carpeting,"  1  bale  of  "jute  rove,"  1 
bale  of  "  hemp  matting,"  and  3  bales  of  "  hemp  covering."  It 
may  well  be  doubted  whether  such  a  sweeping  prospective  pro- 
test ought,  under  any  circumstances,  to  be  held  good  in  respect 
to  entries  made  at  such  a  port  as  Kew  York.  The  entries 
made  there  are  so  numerous,  the  necessity  for  the  rapid  trans- 
action of  business  so  pressing,  and  the  number  of  pereons 
employed  in  the  Custom-House  so  great,  that  such  a  prospective 
protest  would  not  be  likely  to  be  kept  in  constant  remembrance 
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by  the  Collector,  or  tbe  subordinates  having  charge  of  his 
acxsounts,  especially  as  such  sabordinates  mast  be  sometimes 
changed  ;  and  it  certainly  would  not  be  a  strict  and  full  com- 
pliance with  the  Act  of  February  26th,  1845,  (5  U.  S.  Stat,  at 
Ixirge^  ^^27,)  which  requires  that  the  party  protesting  against 
the  payment  of  duties  shall  set  forth  "  distinctly  and  specifi- 
cally the  grounds  of  objection  to  the  payment  thereof."    The 
case  of  Marriott  v.  Brune  (9  How,^  619)  was  peculiar,  and 
certainly  should  not  be  extended.   (  Wa/rren  v.  Peadee^  2  Curtis 
C  C.  R.j  231.)     Can  it  be  possible  that  such  a  prospective 
protest,  annexed  to  an  entry  of  "  linens  "  only,  could  be  ex- 
tended to  all  other  importations  of  articles  embraced  within 
tliat  very  general  and  comprehensive  term  ?    I  think  not,  and 
shall  hold  that  this  protest,  as  to  the  articles  subsequently  en- 
tered as  "  linens,"  is  insuiiicient.    The  term  "  hemp  covering  " 
is  a  different  term  from  "  hemp  carpet  covering,"  and  "  hemp 
carpeting,"  used  in  the  subsequent  entries,  and  the  Collector 
was  not  bound  to  know  that  they  were  used  to  describe  the 
same  article,  if  such  was  indeed  the  fact.     The  "  jute  rove  "  is 
mentioned  in  one  of  the  subsequent  entries,  and  the  two  im- 
portations were  within  three  weeks  of  each  other,  and  no  pro- 
test was  made  on  any  intermediate  importation  of  the  article. 
I  am,  therefore,  inclined  to  liold,  under  the  decision  in  Mar- 
rnoU  V.  BrunCy  and  the  decisions  in  this  Circuit,  that  the  pro- 
test in  regard  to  the  single  bale  of  "jute  rove,"  subsequently 
entered,  is  sufficient.  In  regard  to  the  other  subsequent  entries, 
1  shall  hold  the  protest  insufficient.    The  two  entries  next  in 
order  of  date  after  the  one  in  which  the  prospective  protest 
referred  to  was  made,  were  made  without  any  protest,  and,  in 
regard  to  these,  it  may  be  assumed  that  the  party  relied  on 
such  prospective  protest.     These  two  entries  describe  the  arti- 
cle as  "hemp  carpet  covering,"  '* linens,"  "  hemp  carpeting," 
and  "jute  rove."     On  each  of  live  successive  importations 
thereafter  a  separate  and  specific  protest  was  made,  and  I 
think  the  Collector  had  a  right  to  infer  that  the  former  pro- 
spective protest  was  not  further  relied  upon.    Two  of  those  five 
specific  protests  were  conceded  to  be  sufficient,  and  the  others 
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have  been  adjudged  insuflBcient.  Following  these  fivfe  iraportar 
tions  and  entries  with  specific  protests,  fonr  other  importations 
and  entries  were  made  without  any  protest.  Under  such  cir- 
cumstances, it  strikes  me  that  the  former  prospective  protests 
ought  not  to  be  extended  to  these  last  importations  and  entries, 
even  though,  in  respect  to  them,  no  specific  protest  was  made. 
The  plaintiffs  must  have  judgment  according  to  this  opin- 
ion, unless  the  parties  stipulate  to  reargue  the  matter,  upon  an 
amended  case,  or  otherwise,  which  would  seem  to  be  the  bet- 
ter course.  Indeed,  the  case  omits  very  many  of  the  facts 
necessary  to  the  determination  of  the  questions  reserved,  and 
they  have  been  decided  upon  the  admissions  of  counsel  made 
on  the  argument  and  papers  then  furnished,  which  do  not 
strictly  form  any  part  of  the  case.  On  the  admissions  of  the 
counsel,  and  what  I  regard  as  an  inaccurate  statement  of  the 
charge  of  the  Court,  I  have  held,  (and  I  think  necessarily,)  that 
the  jury  found  the  articles  in  question  to  be  "  a  manufacture 
of  hemp  "-^a  finding  which,  in  my  judgment,  was  wholly  un- 
warranted by  the  testimony ;  and  I  have  consequently  ordered 
judgment  for  the  plaintiffs  on  the  ground  that  some  of  the 
protests  are  suflScient,  whilst  I  am  quite  confident  that,  under 
a  proper  finding,  they  would  necessarily  be  adjudged  insuflS- 
cient.  I  am,  besides,  clear,  that  the  charge  of  the  Court  is  not 
fully  and  fairly  set  forth,  and  I  entertain  some  doubts  whether 
the  verdict  of  the  jury  is  properly  stated  in  the  case.  If  it 
was  specific  and  distinct  in  regard  to  the  character  or  true 
designation  of  the  article  in  controverey,  or  if  they  found  that 
it  was  "  a  manufacture  of  hemp,"  or  that  it  was  a  non  enumer- 
ated article,  known  in  commerce  as  "  hemp  carpeting,"  this 
should  have  been  distinctly  stated  on  the  face  of  the  case. 
For  these  and  other  reasons,  I  hope  the  case  will  be  amended, 
and  the  cause  again  argued. 
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Benjamin  H.  Lillie  and  othees 
Heman  J.  Bedfield. 

SembtSj  that  the  proviso  which  concludes  the  8th  section  of  the  tariff  Act  of 
July  30th,  1846,  {9  U.  8,  Stat,  at  Large^  43,)  was  not  repealed  by  the  Act  of 
March  3, 1851,  (9  Id.^  629,)  and  that  such  proviso  applies  to  entries  made  with- 
out any  increase  in  the  valuation  given  in  the  invoice,  as  well  as  to  those  in 
which  an  addition  has  been  made  to  the  invoice  under  the  provisions  of  that 
section.  ^ 

Where  a  fraud  was  committed  on  an  importer  of  scgars,  by  the  manufacturer  of 
them,  by  invoicing  them  erroneously  as  to  their  grades,  and  the  duties  were 
deposited  on  the  valuation  in  the  invoice,  and  the  (Government  appraisers  de- 
ciaed  that  the  fraud  had  been  committed,  and  that  the  invoice  should  be 
reduced  accordingly,  but  the  Collector  refused  to  permit  the  reduction,  because 
the  Secretary  of  the  Treasury,  after  correspondence  on  the  subject,  would  not 
authorize  it,  and  exacted  duties  on  the  invoice  value,  and  the  entries  were  then 
adjusted  and  liquidated  under  a  protest  annexed  to  a  copy  of  the  appraisers' 
report  setting  forth  the  error  in  the  grades,  the  protest  referring  to  the  report 
and  the  correspondence  :  Hdd,  that  the  Collector  ought  to  have  aHowed  the 
error  to  be  corrected,  and  that  the  protest  was  sufficient,  and  was  made  in 
time. 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  21st,  1867.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  exacted 
on  certain  entries  of  scgars,  of  various  brands  and  different 
grades',  which  had  been  procured  under  a  contract,  and  were 
invoiced  as  of  first,  second,  and  third  grades.  The  duties  were 
deposited  on  the  valuations  in  the  invoices.  On  an  examina- 
tion of  the  segare,  it  was  discovered,  that  they  had  been  fraud- 
ulently invoiced  by  the  manufacturer,  seconds  being  invoiced 
as  firsts,  and  thirds  as  seconds.  It  was  proved  that  there  was 
no  difficulty  in  determining  the  different  grades.  The  Govern- 
ment appraisers,  after  this  fact  was  called  to  their  attention, 
decided  that  seconds  had  been  invoiced  as  firsts,  and  thirds  as 
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seconds,  and  that  the  invoices  should  be  reduced  accordingly. 
The  jury  found  a  verdict  for  the  plaintiflfe. 

John  S.  McOuUohy  for  the  plaintiflFs. 

John  McKeon^  {District  Attorney^  for  the  defendant. 

Hall,  J.  I  am  not  prepared  to  say  that  the  counsel  for 
the  plaintiffs  in  this  case  is  right  in  supposing  that  the  proviso 
which  concludes  the  8th  section  of  the  tariff  Act  of  July  30th, 
1846,  (9  U,  S.  Stat  at  Large^  43,)  was  repealed  by  the  Act  of 
March  3d,  1851,  (iS.,  629.)  On  the  contrary,  I  am  strongly 
inclined  to  the  opinion  that  the  proviso  referred  to  is  in  full 
force.  I  am  also  quite  clear,  that  the  proviso  applies  to  entries 
made  without  any  increase  in  the  valuation  given  in  the  in- 
voice, as  well  as  to  those  in  which  an  addition  has  been  made 
to  the  invoice  under  the  provisions  of  that  section.  I  do  not, 
however,  intend  to  decide  these  questions,  as  I  do  not  deem  it 
necessary  to  do  so  in  the  present  case. 

I  regard  the  evidence  in  this  case,  and  the  finding  of  the 
jury,  as  sufficient  pro6f  that  there  was  a  fraud  committed 
upon  the  importers,  by  a  mis-description,  in  the  invoices,  of 
the  goods  intended  to  be,  and  in  fact,  entered  4  and  I  am  of 
the  opinion  that,  when  this  fraud  was  discovered,  it  was  the 
duty  of  the  Collector  to  correct  the  assessment  of  duties  accord- 
ingly. The  grades  are  matters  of  description.  If,  under  like 
circumstances,  coffee  had  been  invoiced  as  best  Java  coffee, 
when  it  was  in  fact  a  low  grade  of  St.  Domingo  coffee,  worth 
not  more  than  half  the  price  of  the  former,  and  had  been 
honestly  entered  according  to  the  invoice,  but,  before  the 
duties  were  liquidated,  it  had  appeared  that,  through  error  or 
fraud  on  the  part  of  the  foreign  merchant,  the  importer  had 
entered  it  by  a  wrong  description,  and  at  double  its  fair  dutia- 
ble value,  I  think  the  importer  would  have  had  a  right  to  de- 
mand that  the  duties  should  be  assessed  upon  it  as  St.  Domingo 
coffee,  and  only  at  its  fair  dutiable  value.  Certainly,  if  the 
invoice  was  of  "pure  white  lead,"  and,  by  error  or  fraud,  the 
article  actually  entered  was  "  whiting,"  of  half  the  value,  it 
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would  hardly  be  contended  that  the  proviso  referred  to  should 
conclude  the  importer.  I  can  see  no  real  difference  in  the 
cases,  for  the  grades  are  a  necessary  part  of  the  description  of 
the  article  invoiced.  I  see  no  reason  for  rejecting  the  plain- 
tiflTs  claim. 

The  protest  was  annexed  to  a  copy  of  the  appraisers' report 
or  Btatemeut,  which  set  forth  this  error  in  the  grades,  and  it 
referred  to  that  statement,  and  to  the  correspondence  between 
the  plaintiffs  and  the  Secretary  of  the  Treasury.  It  must,  I 
think,  be  considered  sufficient.  Indeed,  no  objection  was  taken 
to  the  form  of  the  protest,  but  it  was  insisted  it  was  not  made 
in  time.  Under  the  case  of  Marriott  v.  BrunCy  (9  How.y  619,) 
it  was  in  time.  The  matter  was  for  a  long  time  in  negotiation 
after  the  deposit  or  advance  of  the  duties  claimed,  and  the 
Collector,  as  appears  from  the  correspondence,  was  apparently 
willing  to  correct  the  error,  if  he  could  do  so  under  the  author- 
ity of  the  Secretary  of  the  Treasury.  This  authority  was  re- 
fused, after  which,  as  the  case  states,  '^  the  said  entries  were 
adjusted  and  liquidated  on  the  13th  of  September,  1855,"  and 
after  the  protest  had  been  made. 

The  plaintiffs  must  have  judgment  on  the  verdict,  the 
amount  to  be  adjusted  at  the  Custom-House. 


Geobge  Ponsot  v8.  Hugh  Maxwell. 

Under  the  Act  of  Feoruary  26th,  1845,  (5  U.  S,  Stat,  at  Large,  727,)  a  protest 
"  against  paying  40  per  cent,  duty  on  rosewood  furniture,  believing  it  should 
pay  30  per  cent.,  as  cabinet  furniture,"  cannot  be  extended  to  embrace  other 
articles,  or  furniture  of  other  woods,  or  furniture  of  rosewood  and  other  woods 
combined,  where  such  other  woods  form  so  large  and  so  conspicuous  a  part  of 
the  furniture  as  to  require  it  to  be  classed,  in  commercial  transactions,  by  some 
other  name  than  merely  "  rosewood  furniture." 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  21st,  1857.) 
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This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  daties  on  sun- 
dry importations.  At  the  trial,  a  verdict  was  rendered  for  the 
plaintiff,  for  $1500,  subject  to  the  opinion  of  the  Court  as  to 
the  sufficiency  of  the  protests.  There  were  six  entries.  The 
firet  entry  was  made  April  19th,  1851,  and  embraced  "rose- 
wood and  mahogany  furniture,"  "  common  wood  furniture," 
"  rosewood  furniture,"  and  "silk  and  worsted  goods."  The 
protest,  (annexed  to  the  entty,)  was  "against  paying. 40  per 
cent,  duty  on  rosewood  furniture,  as  specified  in  this  entry, 
believing  it  should  pay  SO  per  cent.^  as  cabinet  furniture."  The 
second  entry  was  made  the  same  day,  and  embraced  articles  of 
"  rosewood  furniture,"  of"  rosewood  and  mahogany  furniture," 
and  of  "  oak  furniture."  The  protest  was  "  against  paying  40 
per  cent,  on  the  article  of  rosewood  furniture,  specified  in  the 
entry  attached,  believing  ir  should  pay  SO  per  cent^  as  cabinet 
furaiture."  The  third  entry  was  made  May  2d,  1851,  and 
was  of  "  rosewood  furniture,"  of  "common  wood  furniture" 
and  of  "  rosewood  and  common  wood  furniture."  Tlie  protest 
was  the  same  as  in  the  last  case.  The  fourth  and  fifth  entries, 
made  the  same  day,  were  of  the  same  general  character,  and 
the  protests  were  substantially  like  the  others.  The  last  entry 
was  made  May  3d,  1851,  of  "rosewood  and  common  wood 
furniture,"  of  "rosewood  furniture,"  of  " rosewood,"  and  of 
"  varnish."    The  protest  was  in  substance  like  the  others. 

John  /S.  McCuUohj  for  the  plaintiff. 

JohnMcKeon^  {Distriet  Attorney,)  for  the  defendant. 

Hall,  J. .  These  protests  were  all  made  in  pursuance  of 
the  Act  of  February  26th,  1845,  (5  U.  S.  Stat,  at  Large,  727,) 
which  requires  a  person  protesting  against  any  exaction  of 
alleged  excessive  or  illegal  duties,  to  make  his  protest  in 
writing,  and  set  forth  "  distinctly  and  specifically  the  grounds 
of  objection  to  the  payment  thereof."  In  this  case,  the  pro- 
tests were  distinct  and  specific,  and  distinctly  related  to  a  spe- 
cific article  embraced  in  the  invoices  and  entries  to  which  the 
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protests  referred.  "  Kosewood  furniture  "  is  a  well  known 
and  specific  term,  and  these  protests  cannot  be  extended  beyond 
what  is  properly  and  specifically  embraced  within  them. 

Most  clearly,  they  cannot  be  extended  so  as  to  embrace  any 
other  article  than  rosewood  furniture  ;  and  furniture  of  other 
woods,  and  silk  and  worsted  goods,  and  varnish,  are  necessarily 
ezcliided  from  their  operation.  Furniture  of  rosewood  and 
common  wood  together,  or  of  rosewood  and  mahogany  to- 
gether, when  the  latter  wood  forms  so  large  and  so  conspicuous 
a  portion  of  the  furniture  as  necessarily  to  require  it  to  be 
classed,  in  commercial  transactions,  not  as  rosewood  furniture 
but  as  rosewood  and  mahogany  furniture,  or  rosewood  and 
common  wood  furniture,  must  equally  be  excluded  from  their 
operation. 

As  there  is  nothing  from  which  I  can  determine  the  arti* 
cles  or  amounts  to  which  these  protests,  under  these  principles, 
can  be  made  to  apply,  the  plaintifis  must  hare  judgment  for 
the  sum  appearing,  on  these  principles,  to  be  due  to  them,  to 
be  ascertained  by  adjustment  at  the  Custom-House,  or  as  the 
parties  may  otherwise  agree. 


Alexandeb  Powell  and  others 
Hemait  J.  Eedfield  and  John  McKeon.    In  EQumr. 

Semble,  that,  on  a  redeliveiy  bond,  giren  to  the  United  States,  under  §  4  of  the 
Act  of  May  28th,  1880,  (4  U,  S.  SiaL  at  Large^  410,)  in  the  penalty  of  $20,000, 
on  which  the  estimated  value  of  the  entry  is  endorsed  as  $3,357,  and  by  a 
stipulation  in  which  its  penalty  is  to  be  deemed  double  that  sum,  it  is  not  neces- 
sary that  the  United  States  should  recover  $20,000,  if  entitled  to  recover  at 
all,  where  the  goods  not  redelivered  are  worth  less  tban  such  estimated  value. 

Where  a  suit  on  such  a  bond  is  pending  in  the  District  Court,  this  Court  has  no 
authority,  on  a  bill  tiled  by  the  obligors  in  the  bond,  against  the  Collector  and 
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the  District  Attorney,  to  restrain  them  from  prosecuting  that  suit,  or  to  deter- 
mine in  advance  how  much  may  legally  be  recovered  in  it. 

Kor,  on  such  a  bill,  can  this  Court  interfere  with  another  suit  pending  in  the  Dis- 
trict Court  to  condemn  the  goods  specified  in  tlie  entry,  as  forfeited  to  the 
United  States,  because  of  fraud  or  undervaluation  in  their  invoice. 

Nor,  on  such  a  bill,  can  this  Court  compel  the  defendants  to  elect  between  such 
two  suits,  on  the  apprehension  that  there  may  be  a  recovery  in  the  suit  on  the 
bond,  for  the  non-delivery  of  goods  which  may  be  condemned  as  forfeited  in 
the  other  suit. 

A  Court  of  Equity  has  no  right  to  interfere  with  the  strict  legal  rights  of  the 
United  States  under  the  revenue  laws.  Relief  against  the  injustice  of  enforc- 
ing their  provisions  in  respect  to  penalties  and  forfeitures,  must  proceed  from 
the  Treasury  Department. 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  21st,  185t.) 

This  was  a  bill  in  equity,  to  compel  the  defendant*?,  the 
one  as  Collector  of  the  port  of  New  York,  and  the  other  as 
District-Attoraev  of  the  United  States  for  the  Southern  Dis- 
trict  of  New  York,  being  the  District  in  which  that  port  is 
situated,  to  elect  which  one  of  two  actions,  now  depending  in 
the  District  Court  for  that  District,  they  would  prosecute,  and 
to  abandon  the  prosecution  of  the  other.  The  defendants  de- 
murred to  the  bill,  and  a  motion  of  the  plaintiffs  for  a  prelim- 
inary injunction,  and  the  demurrer,  were  argued  togetlier. 

The  first  suit  was  upon  a  redelivery  bond  in  the  penalty  of 
$20,000,  on  which  the  estimated  value  of  the  entry,  out  of 
which  these  three  suits  arose,  was  endorsed  as  $3,357 ;  and,  by 
a  stipulation  in  the  bond  itself,  its  penalty  was,  for  the  pur- 
poses of  these  suits,  to  be  deemed  double  that  sum. 

John  S.  McCuUohy  for  the  plaintiffs. 

John  MeKeon^  {District  Attorney^  for  the  defendants. 

Hall,  J.  It  was  assumed  by  the  plaintiffs'  counsel,  that 
the  United  States,  if  they  recovered  at  all,  must  recover  the 
full  amount  of  the  $20,000  stated  in  the  bond  I'eferred  to  in 
the  pleadings,  although  the  goods  not  redelivered,  and  the 
non-delivery  of  which  constitutes  the  breach  of  the  condition 
of  the  bond,  were  worth  only  one  or  two  thousand  dollars. 
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This  bond  was  taken  under  the  4th  section  of  the  Act  of  May 
28th,  1830,  (4  U.  S.  Stat,  at  Large,  410.)    Although  the  con- 
dition is  not  in  strict  accordance  therewith,  I  do  not  perceive 
any  reason  for  supposing  that  tlie  United  States  must  recover 
the  sura  of  $20,000,  if  entitled  to  recover  at  all  on  the  bond. 
But,  however  that   may  be,  the  plaintiflfs  have  voluntarily 
assumed  all  the  obligations  which  the  bond  imposes,  and  I  do 
not  understand  that  this  Court  has  any  jurisdiction  or  author- 
ity to  restrain  the  defendants  from  prosecuting  in  the  District 
Court,  in  the  proper  and  regular  discharge  and  course  of  their 
official  duties,  for  the  purpose  of  recovering  whatever  the 
United  States  have  a  legal  right  to  recover  on  such  bond ;  or 
any  jurisdiction  or  authority  to  determine,  in  advance  of  the 
decision  of  the  suit  there  commenced,  the  amount  which  may 
be  legally  recovered  therein.     The  right  to  recover,  if  any,  is 
a  strict  legal  right ;  and,  whatever  of  hardship  there  may  be 
in  the  case,  this  Court  has  no  power  to  remit  or  mitigate  any 
forfeiture  which  has  been  incurred.     The  extent  of  such  recov- 
ery is  a  proper  subject  for  the  decision  of  the  District  Court, 
BO  far  as  it  depends  upon  any  question  which  is  not  a  question 
of  fact  merely ;  and,  as  a  pure  question  of  law,  is  a  proper 
question  for  the  determination  of  that  Court,  rather  than  of 
this  Court,  sitting  as  a  Court  of  Equity.     If  the  decision  of 
that  Court  shall  not  be  satisfactory,  the  party  can  present  the 
questions  involved,  to  this  Cotirt,  upon  an  appeal ;  but  they 
cannot  be  determined  in  this  Court,  in  this  suit. 

It  is  also  assumed  that,  in  addition  to  the  recovery  of  the 
whole  value  of  all  the  goods  mentioned  in  the  invoice  and 
entry  referred  to  in  the  pleadings,  or  much  more  indeed  than 
their  whole  value,  in  the  suit  on  the  redelivery  bond,  the 
whole  of  the  goods  mentioned  in  such  invoice  may  be  con- 
demned as  forfeited  to  the  United  States,  in  the  other  suit 
which  is  being  prosecuted  in  the  District  Court,  and  that  the 
probability  of  such  injustice  will  justify  the  interference  of 
this  Court.  I  do  not  understand  how  the  goods  not  redeliv- 
ered, and  which,  of  course,  were  never  seized,  can  be  con- 
demned in  that  suit ;  for  a  seizure  must  necessarily  precede 
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Buch  a  condemnation.  If  they  have  not  been  seized,  they 
cannot  be  condemned,  nnless  the  plaintiffs,  by  giving  a  bond, 
or  by  their  form  of  pleading,  or  by  an  omission  to  plead  prop- 
erly, in  the  suit  for  their  condemnation,  or  otherwise,  have 
admitted  such  seizure,  or  precluded  themselves  from  denying 
it.  But,  if  this  has  occurred,  their  proper  remedy  is  by  appli- 
cation to  the  District  Court,  to  amend  their  pleadings  or  pro- 
ceedings. Certainly,  they  cannot  make  any  such  mistaken 
action  of  theirs  the  basis  of  this  suit  in  this  Court:  There- 
fore, the  bill  in  this  suit  cannot  be  sustained  on  that  ground. 

But  it  is  sought  to  sustain  it  on  the  further  ground  that, 
in  the  suit  for  condemnation,  the  United  States  seek  to  forfeit 
all  the  property  mentioned  in  the  invoice — the  42  casks  of 
salted  hides,  as  well  as  the  two  casks  of  skivers — whereas  they 
had  a  legal  right,  under  the  true  construction  of  the  statute, 
to  seize  and  condemn  only  the  two  casks  of  skivers,  the  fraud 
or  under-valuation  complained  of  being  confined  to  those 
casks  alone.    I  do  not  see  how  this  claim  on  the  part  of  the 
United  States,  even  conceding  it  to  be  excessive  and  un- 
authorized, can  confer  jurisdiction  upon  this  Court.    It  pre- 
sents a  simple  and  pure  question  of  legal  interpretation  and 
construction,  as  applied  to  the  revenue  l^ws ;  and  the  District 
Court  is  the  Court  by  which,  under  the  Acts  of  Congress, 
these  questions  must,  in  the  first  instance,  be  decided.     If  the 
whole  invoice  be  legally  forfeited,  I  can  find  no  authority  for 
this  Court  to  restrain  the  condemnation  of  the  whole ;  and, 
if  the  whole  be  not  forfeited,  I  am  bound  to  presume  that 
the  District  Court  will  so  determine.    The  question  is,  most 
dearly,  a  proper  question  for  the  District  Court,  as  a  Court  of 
law,  and  not  one  which  this  Court,  sitting  as  a  Court  of 
£quity,  can  decide,  as  peculiar  to  the  exercise  of  its  equitable 
jurisdiction. 

But,  it  is  assumed  that,  if  the  revenue  laws  have  given  to 
the  United  States  a  remedy  on  the  bond,  and  also  a  farther 
remedy  in  the  suit  for  a  condemnation,  in  such  manner  that 
there  may  be  a  recovery  in  the  suit  on  the  bond,  for  a  non- 
delivery of  goods  which  may  be  condemned  as  forfeited 
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in  the  other  suit,  this  Court  may  interfere  and  compel 
an  election  between  the  two  suits.  I  am  unable  to  see  that  this 
Court  could  interfere  even  in  that  case.  Suppose  there  had 
been  a  refusal  to  deliver  each  and  every  parcel  of  the  goods 
invoiced,  according  to  the  condition  of  the  redelivery  bond, 
that  they  had  been  fraudulently  removed  and  secreted,  and 
that  the  officers  of  the  customs  had  followed  them,  ferreted 
them  out,  and  seized  them,  could  this  Court  interfere  to  pre- 
vent a  prosecution  upon  the  bond,  in  addition  to  the  suit 
for  the  condemnation  of  the  goods  seized?  Or,  suppose 
tliat  a  suit  for  the  duties  due  upon  the  importation,  another  suit 
for  a  penalty  for  smuggling  the  goods,  or  an  indictment  for  the 
same  act,  and  another  suit  for  the  condemnation  of  the  goods 
smuggled,  were  all  brought,  under  the  statutes  authorizing  such 
proceedings,  could  this  Court  interfere  and  compel  an  election  ? 
I  think  not.  The  rights  accruing  to  the  United  States  under 
the  revenue  laws  are  strict  legal  rights,  arising  from  positive 
provisions  of  Acts  of  Congress,  frequently  cumulative  in  their 
penalties  and  sanctions ;  and  it  is  not  infrequently  the  case, 
that  their  stringent  enforcement  operates  harshly,  and  even 
unjustly,  upon  those  who  have  inadvertently  or  unwittingly 
violated  their  provisions,  and  incurred  the  penalties  and  for- 
feitures and  other  punishments  for  which  they  provide.  But 
this  gives  a  Court  of  Equity  no  right  to  interfere,  and,  by  in- 
junction or  decree,  to  virtually  repeal  the  express  provisions 
of  a  positive  statute,  or  defeat  their  operation  in  the  partic- 
ular case.  The  remedy  for  these  inevitable  consequences  of 
the  strict  and  general  provisions  of  those  laws,  which  fre- 
quently impose  a  penalty  or  create  a  forfeiture  where  the. 
party  who  is  to  suffer  thereby  has  been  innocent  of  all  inten- 
tion to  defraud  the  revenue  or  evade  the  laws,  is  by  an 
application  to  the  Secretary  of  the  Treasury,  and  not  to  the 
equitable  jurisdiction  of  this  Court. 

"Whatever  defence  £he  plaintiff  have  in  either  of  the 
actions  mentioned  in  the  bill,  can  be  made  in  the  District 
Court,  and,  if  they  seek  any  equitable  interference,  they  must 

seek  it  at  the  Treasury  Department.     The  preliminary  in- 
voL.  rv.— 4 
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junction  must  be  denied,  and  the  demurrer  be  allowed,  with 
costs* 


JoHK  Graham  vs.  Edward  Stuckkn  and  others.    In  Equity. 

This  Court  has  jurisdiction  of  a  suit  against  a  foreign  consul. 

A  demand  must,  in  order  to  be  a  foundation  for  a  writ  of  ne  exeats  beanequita- 
able  debt  or  pecuniary  claim,  and  be  certain  or  capable  of  being  reduced  to 
certainty. 

Where  a  bill  was  filed  to  set  aside  a  bill  of  sale  of  a  vessel,  on  the  ground  that  it 
was  made  in  execution  of  a  contract  void  for  usury,  and  for  a  return  of  the 
vessel,  or  the  payment  of  her  value,  and  an  account  of  her  earnings :  Mdd^ 
that  the  claim  was  not  one  on  which  a  writ  of  ne  exeat  could  be  issued. 

(Before  NklsoH,  J.,  Southern  District  of  New  York,  April  27th,  1857.) 

This  was  an  application  for  a  writ  of  ne  exeat  against  the 
defendant  Stucken,  founded  upon  the  allegation,  supported 
by  affidavit,  that  he  was  about  to  break  up  his  residence  in 
New  York  and  remove  from  the  country.  The  papers  read 
in  opposition  to  the  application  admitted  that  Stucken  was 
about  to  embark  for  Europe ;  but  it  was  insisted  that  this  was 
only  for  a  temporary  residence,  and  that  it  was  not  designed 
to  close  his  business  establishment  in  New  York.  It  was  not 
stated,  however,  when  he  expected  to  return,  and  it  was  ad- 
mitted that  he  had  offered  his  house  and  furniture  for  sale,  but 
with  the  intention  of  making  other  arrangements  for  a  resi- 
dence in  New  York.  It  also  appeared,  that  Stucken  was 
Consul-General,  in  the  United  States,  for  the  Kingdom  of 
Hanover,  and  Consul  for  the  Duke  of  Saxe- Weimar,  for  the 
State  of  New  York.  The  bill  was  filed  to  set  aside  bills  of 
sale  of  two  steamers — the  Ocean  Bird  and  the  St.  Lawrence — 
and  also  of  one- third  of  another  steamer — the  United  States — 
the  whole  claimed  to  be  of  the  aggregate  value  of  about 
$400,000,  and  prayed  that  the  vessels  might  be  restored  to  the 
plaintiff,  or,  in  lieu  thereof,  that  their  value  might  be  paid  to 
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him  by  the  firm  of  Meyer  &  Stacken,  to  whom  the  bills  of 
sale  were  executed  by  the  plaintiff.  The  bill  charged  that  the 
transactions  arose  out  of  a  loan  of  money  upon  usurious  in- 
terest ;  that  the  loan  was  of  $100,000,  for  four  months;  that 
$126,000  was  agreed  to  be  paid  for  the  same ;  that  the  vessels 
were  pledged  as  collateral  security  for  the  payment ;  and  that 
the  form  of  bills  of  sale  was  adopted  for  the  purpose  of  cover- 
ing the  usurious  loan.  The  defendant  Stucken  insisted  that, 
although  there  was  an  application  by  the  plaintiff  for  a  loan 
of  money  upon  the  ships,  it  was  refused ;  that  the  transaction 
resulted  in  a  purchase  of  them  by  his  firm  for  $106,000,  with- 
out any  condition  or  qualification ;  that  the  purchase  money 
had  been  paid  ;  that  the  vessels  had  since  been  sold  at  Cuba 
for  $191,376  85,  and  were  out  of  his  possession  and  out  of  the 
jurisdiction  of  the  Court ;  and  that  he  had  been  obliged  to 
make  large  advances,  over  and  above  the  $105,000,  to  third 
persons,  to  remove  liens  upon  the  vessels  existing  at  the  time 
of  the  purchase.  Meyer,  the  other  member  of  the  firm,  was 
abroad,  out  of  the  jurisdiction  of  the  Court,  and,  therefore, 
could  not  be  made  a  party  to  the  bill.  The  defendants  other 
than  Stucken  had  no  direct  interest  in  the  controversy.  There 
had  been  a  demurrer  to  the  bill,  admitting  the  facts  stated, 
but  presenting  certain  legal  objections  to  the  right  of  the 
plaintiff  to  the  relief  claimed. 

Charles  G*  Conor  9jA  Frcmcis  B.  CnUing^  for  the  plain- 
tiff. 

James  T.  Brady  and  GHhert  Dea/a^  for  Stucken. 

Nelson,  J.  The  first  question  presented  on  this  applica- 
tion is,  whether  the  Court  is  without  jurisdiction  of  the  case, 
for  the  reason  that  the  defendant  Stucken  is  a  foreign  consul ; 
for  then,  of  course,  no  order  for  the  writ  sought  to  be  ob- 
tained can  be  granted.  The  question  has  not  been  decided  by 
any  judicial  authority,  and  was,  it  seems,  purposely  waived 
by  the  Supreme  Court  in  the  case  of  The  United  States  v. 
Ortega^  (11   Wheat  467.)    {See  also  note  to  that  case^  469  to 
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475  ;  1  Kenfs  Comm,^  316  ;  CurtH  Comm.y  sec,  108.)  But,  not- 
withstanding this  apparent  doubt,  it  is  certain  that  the  framers 
of  the  Judiciary  Act  of  1789  understood  the  Constitution  as 
admitting  jurisdiction  over  foreign  consuls  to  be  vested  in 
other  federal  Courts  besides  the  Supreme  Court.     The  argu- 
ment against  the  jurisdiction  of  this  Court  is,  that  the  Consti- 
tution has  vested  exclusive  jurisdiction  in  the  case  in  the 
Supreme  Court  of  the  United  States,  and  that  this  suit  should 
have  been  commenced  in  that  Court,     The  last  clause  of  sec- 
tion 2  of  article  3  of  the  Constitution  declares,  that  "in  all 
cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  wliich  a  State  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction."    Congress,  in  distrib- 
uting and  regulating  this  grant  of  jurisdiction,  provided,  in 
section  13  of  the  Judiciary  Act,   that  the  Supreme   Court 
should  have  exclusive  jurisdiction  in  all  cases  against  ambassa- 
dors, &c.,  and  original,  but  not  exclusive  jurisdiction  in  cases 
"  in  which  a  consul  or  vice- consul  shall  be  a  party,"  thus 
clearly  rejecting  the  idea  that  the  grant  in  the  Constitution 
in  respect  to  consuls  was  exclusively  to  the  Supreme  Court. 

Again,  the  grant  of  original  jurisdiction  to  the  Supreme 
Court  is  the  same  in  the  cases  (mentioned  in  the  previous 
clause  of  the  Constitution)  "  in  which  a  State  shall  be  a 
party,"  as  in  the  case  of  a  consul.  Those  cases  are  contro- 
versies— 1.  Between  two  or  more  States ;  2.  Between  a  State 
and  citizens  of  another  State ;  3.  Between  a  State  and  for- 
eign States ;  and  4.  Between  a  State  and  citizens  or  subjects 
of  a  foreign  State,  that  is,  aliens,  ^ow,  if  the  grant  of  orig- 
inal jurisdiction  be  exclusive  in  the  Supreme  Court  in  the 
case  of  a  consul,  it  is  equally  exclusive  in  the  four  cases  above 
enumerated ;  for  the  grant  is  in  the  same  clause  and  on  the 
same  terms.  And  yet,  in  the  13th  section  of  the  Judiciary 
Act,  already  referred  to,  it  is  provided  that  the  Supreme 
Court  shall  have  exclusive  jurisdiction,  &c.,  where  a  State  is 
a  party,  &c.,  except  between  a  State  and  citizens  of  other 
States,  or  aliens,  in  which  latter  case  it  shall  have  original, 
but  not  exclusive  jurisdiction.     According  to  the  argument, 
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the  whole  of  this  exception  would  be  unconstitutional,  as  the 
eases  mentioned  should  have  been  vested  exclusively  in  the 
Supreme  Court. 

And,  again, — what  is  still  more  explicit  in  respect  to  the 
practical  construction  of  the  framers  of  the  Judiciary  Act, 
many  of  whom  were  eminent  members  of  the  Convention 
that  formed  the  Constitution — the  9th  section  provides  that 
the  District  Courts  of  the  United  States  shall  have  jurisdic- 
tion, exclusive  of  the  Coarts  of  tiie  States,  of  all  suits  against 
consals  or  vice-consuls,  &c. 

In  the  face  of  all  this  legislative  interpretation  by  the 
fathers  of  the  Constitution,  and  all  this  aquiescence  therein 
since  1789,  I  cannot  say  that  the  jurisdiction  in  this  case  is 
exclusively  in  the  Supreme  Court,  but  am  satisfied  that  it 
may  be  conferred  upon  the  inferior  tribunals  of  the  Federal 
judiciary.  Being  pressed  for  time,  I  have  stated  simply  the 
grounds  of  this  conclusion,  without  giving  more  at  large  the 
reasons  in  support  of  it. 

It  has  been  also  objected  that,  admitting  that  the  juris- 
diction is  not  exclusive  in  the  Supreme  Court,  still  it  has  not 
been  vested  in  the  Circuit  Courts  of  the  united  States.  The 
11th  section  of  the  Judiciary  Act  provides,  that  the  Circuit 
Courts  shall  have  original  cognizance,  concurrently  with  the 
State  Courts,  gf  suits  between  a  citizen  of  the  State  where  the 
suit  is  brought  and  a  citizen  of  another  State.  The  case  be- 
fore me  falls  directly  within  this  provision.  It  is  said,  how- 
ever, that  the  jurisdiction  cannot  be  concurrent  with  the 
State  Court,  as  that  Court  has  no  jurisdiction  of  the  case,  it 
having  been  excluded  by  force  of  the  9th  section,  already 
referred  to.  But  the  answer  to  this  suggestion  is,  that  the 
phraseology  is  designed  simply  to  save  the  jurisdiction  of  the 
State  Court  where  it  exists,  in  other  words,  to  exclude  a  con- 
clusion. 

It  has  been  said,  also,  that  if  the  jurisdiction  of  the  case  is 
not  in  the  Supreme  Court,  and  may  be  vested  in  inferior 
Courts,  it  has  been  expressly  vested  in  the  District  Court, 
which  is  true.     But  there  is  nothing  in  the  provision  confer- 


( 


54:  SOUTHERN  DIBTEIOT  OP  NEW  YORK, 

Graham  «.  Staoken. 

ring  it  upon  that  Court,  that  excludes  the  jurisdiction  of  the 
Circuit  Court.     I  am  satisfied,  therefore,  that  this  Court  has 
jurisdiction  to  hear  and  decide  this  motion,  and  also  the  case . 
out  of  which  it  has  arisen. 

The  next  ground  taken  in  resisting  the  motion  is,  that  the 
demand  in  this  suit  is  not  one  in  respect  to  which,  according 
to  the  usage  and  practice  of  the  Court,  a  writ  of  the  kind  in 
question  will  be  granted.  The  demand  must  be  an  equitable 
debt  or  pecuniary  claim,  and  be  certain,  or  capable  of  being 
reduced  to  certainty.  A  general  unliquidated  demand,  or 
one  iu  the  nature  of  a  claim  for  damages,  which  cannot  be 
regarded  as  a  debt  until  the  decree,  will  not  lay  a  foundation 
for  the  writ.  In  the  case  of  Flack  v.  Holm^  (1  Jao,  <&  TFl, 
404,)  where  goods  had  been  consigned  for  sale,  and  the  bill, 
among  other  things,  claimed  a  recovery  for  fraudulently  de- 
laying the  sale  of  the  goods,  whereby  a  loss  accrued,  and  a 
motion  for  a  ne  exeat  was  made,  and  bail  marked  at  £8,600, 
Lord  Eldon  observed ;  "  My  difficulty  is,  whether  that  is  not 
too  large  a  sum.  The  writ  only  goes  where  the  debt  is 
sworn  to.  If  damages  only  are  to  be  recovered  at  law  or  in 
equity,  that  will  not  do.  You  cannot  have  it  for  any  loss 
which  may  have  accrued  by  keeping  these  goods  out  of  the 
market."  Again,  he  remarked,  that  the  writ "  is  only  applied 
to  that  which  is  really  a  debt,  and  not  to  that  which  may  be- 
come a  debt,  when  a  recovery  in  damages  shall  have  ascer-  - 
tained  what  is  due."  Now,  within  this  principle,  I  am  of 
opinion,  that  the  present  case  is  one  in  which  it  would  not  be 
proper  to  grant  the  writ,  I  can  see  no  debt  or  pecuniary  de- 
mand set  up  against  the  defendant.  The  foundation  of  the 
bill  is  that  he  has  got  possession  of  the  ships  under  a  contract 
void  on  the  ground  of  usury,  and  that,  under  the  law  of  New 
York,  which,  I  admit,  must  govern,  the  plaintiff  is  entitled  to 
set  this  contract  aside,  and  to  have  a  return  of  the  property, 
or  in  lieu  thereof,  damages  to  the  extent  of  its  value.  The 
plaintiff  also  claims  an  account  of  the  earnings  of  the  vessels; 
but  this  is  simply  a  mode  of  arriving  at  the  damages  sus- 
tained from  the  wrongful  possession  and  detention  of  them. 
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The  claim  is,  in  substance,  that  the  defendant  is  a  wrong- 
doer, in  taking  the  property  and  converting  it  to  his  own  use. 
There  is  no  debt  or  duty  set  forth  in  the  bill  but  that  which 
exists  in  every  case  of  a  wrongful  conversion  of  another  man's 
property.  This  is  not  a  debt,  or  duty,  or  pecuniary  demand, 
within  the  meaning  of  the  rule.  One  arising  upon  contract, 
express  or  implied,  between  the  parties,  is,  I  think,  essential 
to  lay  a  foundation  for  the  proceeding.  I  agree  that  a 
case  is  made  out  which  would  justify  this  somewhat  extreme 
remedy,  if  the  nature  of  the  demand  in  controversy  were 
such  as  warranted  its  application.  But  as,  in  my  judgment, 
it  is  not,  the  motion  must  be  denied. 


The  Highlander. 

Where  the  owner  of  a  steamboat  agreed  to  paj  by  instalments  for  a  boiler  to  be 
bailt  for  the  vessel,  the  lost  instalment  to  be  paid  hj  his  giving  a  note  at  three 
months  from  the  completion  of  the  boiler,  but  he  did  not  give  the  note :  Held^ 
that,  under  the  lien  law  of  New  York,  (2  R.  5.,  493,  §§  1,  2,)  the  lien  of  the 
builder  on  the  vessel  for  the  amount  of  such  last  instalment  was  not  displaced 
hy  the  agreement  as  to  the  note. 

On  the  failure  of  ^e  owner  to  give  the  note,  the  credit  ceased,  and  the  demand 
became  immediately  due. 

If  the  note  had  been  given,  the  lien  would  have  been  waived. 

(Before  Nax^ON,  J.,  Southern  District  of  New  York,  U&y  5th,  1857.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  steamboat  Highlander,  to  recover  a  balance  of  $1400  and 
interest,  due  on  a  special  contract  for  the  building  of  a  boiler 
for  that  vessel,  and  also  $1488.95,  for  work  done  over  and 
beyond  the  contract.  The  District  Court  rendered  a  decree  in 
favor  of  the  libellants,  on  both  claims,  and  the  claimant  ap- 
pealed to  this  Court.  The  claim  for  the  $1488.95  was  not 
seriously  disputed.  The  claim  for  the  balance  due  on  the«spe- 
cial  contract  was  contested,  on  the  ground  that  credit  was 
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given  to  Cornell,  the  owner,  and  not  to  the  vessel.  By  the 
contract,  which  was  made  Febrnary  2d,  1855,  Cornell  agreed 
to  pay  for  the  boiler  by  paying  $1000  on  the  first  of  March, 
$1000  by  the  first  of  April,  $1000  when  the  boiler  should  be 
on  board  and  complete,  and  the  balance  by  a  note,  payable 
three  months  from  the  time  of  completion.  Cornell  neglected 
or  refused  to  give  the  note,  as  agreed. 

Erastvs  C,  Benedict^  for  the  libellants. 

Dennis  McMahon^  for  the  claimant. 

Nelson,  J.  There  is  no  question  that  the  balance  of  the 
contract  price  for  the  boiler  is  due  and  payable,  but  it  is  in- 
sisted that  the  builder  had  no  lien  on  the  vessel,  as  the  credit 
was  given  to  the  owner.  The  Highlander  is  a  domestic  ves- 
sel, and  the  lien,  therefore,  depends  upon  the  State  law.  That 
law,  at  the  date  of  the  contract,  provided  that  the  lien  should 
cease  twelve  days  after  the  vessel  had  left  the  port  for  some 
other  one  within  the  State.  (2  R.  S.,  493,  §§  1, 2.)  By  a  sub- 
sequent law,  passed  March  25th,  1855,  the  time  is  extended  to 
sixty  days.-  {Sees.  Laws  1855,  j?.  174,  §§  1,  2.)  So  far  as  the 
question  here  is  concerned,  the  latter  law  is  not  important. 
The  contract  was  made  before  its  enactment,  and,  of  course, 
with  reference  to  the  old  law. 

On  the  part  of  Cornell,  it  is  insisted,  that  the  agreement  to 
take  a  note  at  three  months  for  the  last  instalment  was  incon- 
sistent with  the  idea  of  a  lien  on  the  vessel,  as  the  event,  to 
wit,  leaving  her  port,  would,  in  all  human  probability,  occur 
more  than  twelve  days  before  the  credit  of  three  months  would 
expire,  and  hence  that  no  lien  could  have  been  in  the  contem- 
plation of  the  parties  as  to  that  payment. 

On  the  part  of  the  libellants,  it  is  claimed,  that  the  whole 
of  the  contract  price  became  due  on  the  completion  of  the 
work,  but  the  last  instalment  was  to  be  paid  by  a  note  at  three 
months  ;  and  that,  as  the  note  was  not  given  or  tendered,  that 
instalment  became  immediately  due.  The  question  is  a  close 
one,  and  I  have  entertained  some  doubts  about  it.     Judge 
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IngereoU,  who  decided  the  case  below,  came  to  the  conclusion 
that  the  lien  existed,  and  enforced  it  by  his  decree.  The  mere 
giving  of  credit  does  not  necessarily  displace  the  lien.  That 
has  been  held  in  several  cases. .  The  ground  here  is  not  that 
a  credit  was  given,  but  that  the  credit  was  inconsistent  with 
the  idea  of  a  lien,  for  the  reason,  that,  unless  the  boat  should 
remain  at  her  port  for  the  three  months,  the  lien  would  be 
lost  by  the  terms  of  the  statute ;  and  that  this  must  have  been 
within  the  contemplation  of  the  parties.  The  case  of  Peyroux 
V.  Howtird^  (7  Peters^  324, )  bears  somewhat  on  this  question. 
There,  a  contract  giving  an  unconditional  credit,  extending 
beyond  the  time  which  the  law  fixed  for  the  duration  of  the 
lien,  was  considered  to  be  inconsistent  with  thS  idea  of  a  lien, 
and  to  operate  as  a  waiver  of  it.  The  diflference  between  that 
case  and  the  present  one  is,  that  the  credit  given  here  was  not 
absolute,  but  conditional  upon  the  owner's  giving  a  note  at 
three  months.  On  his  neglecting  or  refusing  to  give  the  note, 
the  credit  ceased  ;  for,  the  demand  then  became  immediately 
due  and  payable,  according  to  well-settled  law.  Now,  it  may 
be  going  too  far  to  say  that  the  builder  must  have  intended  to 
waive  the  lien  in  the  event  of  the  refusal  to  give  the  note ;  for 
the  case  comes  down  to  that.  I  agree  that  he  would  have 
waived  it,  if  the  agreement  had  been  kept  on  the  part  of  Cor- 
nell, and  the  note  had  been  given.  But  there  is  certainly 
much  justice  in  saying  that,  on  his  refusal  to  keep  the  agree- 
ment in  respect  to  the  last  instalment,  the  builder  also  ought 
not  to  be  bound  by  the  agreement,  but  should  be  remitted  to 
his  rights  independently  of  the  contract.  It  may  have  been 
material  to  him,  whether  this  balance  should  remain  in  ac- 
count, or  in  a  note  upon  which  funds  could  be  raised. 

The  State  act  is  very  strong  and  positive.  It  declares  that 
such  debt,  (one  like  that  of  the  libellants,)  "shall  be  a  lien 
upon  such  ship  or  vessel,  &c.,  and  shall  be  preferred  to  all 
other  liens  thereon  except  mariners'  wages."  There  is  no  con- 
dition or  qualification  attached,  as  in  the  case  of  maritime 
liens,  in  the  Admiralty,  except  that  the  work  must  be  dotfe  on 
the  vessel  or  the  supplies  furnished  to  do  it.     The  aflSrmative 
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therefore,  lies  on  the  claimant  to  displace  the  lien.  That,  it  is 
insisted,  has  been  done,  by  showing  a  contract  inconsistent 
with  any  such  lien.  This  assumes,  however,  that  the  contract 
has  been  fulfilled,  in  which  event  the  inference  is  clear.  But, 
is  the  party  equally  subject  to  this  inference  when  the  contract 
has  been  broken  ?  It  seems  to  me  not.  As  I  read  the  con- 
tract, the  builder  agreed  to  give  three  months'  credit,  on  the 
owner's  giving  him  a  note  of  that  tenor;  if  not,  then  no  credit 
was  given.  This  is  certainly  the  legal  effect,  in  case  of  the 
refusal  to  give  the  note,  and  I  do  not  see  why  it  should  not  be 
considered  as  the  meaning  and  intent  of  the  parties. 

Upon  the  whole,  I  am  inclined  to  agree  with  the  Court 
below,  and  to  aflSrm  the  decree. 


Addison  J.  Comstock 
Thomas  Carnley  and  Don  Alonzo  Cushman. 

Where  a  witness  examined  by  deposition,  taken  exparte,  under  the  Act  of  Con- 
gress, on  the  ground  that  he  resided  more  than  one  hundred  miles  from  the 
place  of  trial,  produced  before  the  officer  who  took  the  deposition  a  copy  of  an 
original  paper,  to  which  he  had  access,  and  from  which  he  took  the  copy,  and 
testified  that  it  was  a  correct  copy,  but  the  original  was  not  produced  before 
the  officer :  ffdd,  that  the  proof  was  not  competent  evidence  of  the  contents 
of  the  original  paper. 

The  proof  was  no  higher  than  parol  eyidenee  of  a  written  instrument,  the  original 
of  which  was  in  existence. 

J.  contracted  with  R.*to  build  a  railroad  for  R,  and  to  take  in  pay  the  bonds  of 
K,  which  were  to  be  advanced  to  J.  on  his  giving  security  to  apply  the  pro- 
ceeds to  the  construction  of  the  road.  0.  became  such  security.  J.  received 
the  bonds  and  purchased  goods  with  their  proceeds.  The  goods  were  attached 
as  the  property  of  J.,  under  process  issued  against  him  by  D.,  a  creditor  of  his. 
C.  then  sued  D.,  in  trover,  for  the  goods,  claimiug  that  the  bonds  and  the 
goods  had  been  assigned  to  him,  as  his  indemnity  for  becoming  sucli  security, 
by  J.,  and  were  his  property,  until  applied  to  the  construction  of  the  road.  On 
the  trial,  J.  was  examined  as  a  witness  for  0.  Qu&re^  whether  J.  was  a  com- 
petent witness  for  0.    SemtiU^  that  he  was  not,  isecause,  if  the  verdict  should 
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be  for  D.,  J.  would  not  only  be  liable  to  0.  for  the  property,  but,  as  principal 
in  the  transaction,  would  be  bound  to  indemnify  0.  for  the  expenses  of  the 
litigation,  and  thus  the  balance  of  interest  would  be  disturbed. 
It  was  a  question  of  fact  for  the  jury,  whether  the  goods  did  not  belong  to  J., 
and  not  to  G. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  Hay  6th,  1857.) 

Thib  was  an  action  of  trover  bronght  to  I'ecover  the  value 
of  certain  property  seized  by  the  defendant  Cafnley,  as 
Sheriff,  by  virtne  of  a  process  of  attachment  issned  out  of  a 
State  Court,  against  one  Darius  C.  Jackson,  in  favor  of  the 
defendant  Cushman.  Comstock,  the  plaintiff  in  this  suit, 
claimed  to  have  been  the  owner  of  the  property.  Several 
questions  were  reserved  at  the  trial,  and  a  verdict  was  ren- 
dered for  the  plaintiff,  subject  to  the  opinion  of  the  Court. 
Jackson  and  his  partners,  of  Elyria,  Ohio,  had  entered  into  a 
contract  with  the  Junction  Sailroad  Company  in  that  State, 
to  construct  a  portion  of  their  road,  and,  among  other  things, 
agreed  to  take  bonds  of  the  Company  and  other  corporations 
in  payment  for  the  work.  A  certain  amount  of  the  bonds 
was  to  be  advanced  to  the  contractors,  on  their  giving  secu- 
rity for  the  application  of  the  proceeds  to  the  construction  of 
the  road.  It  was  claimed  that  Comstock  gave  the  security, 
but  insisted,  as  an  indemnity  tg  him,  that  the  bonds,  and  also 
the  goods  purchased  with  any  of  their  proceeds,  should  be 
assigned  to  him,  and  should  be  deemed  as  belonging  to  him, 
nntil  applied  in  the  way  agreed.  The  goods  in  question  were 
purchased  with  the  proceeds  of  some  of  the  bonds,  some  por- 
tion in  the  name  of  Comstock,  the  rest  in  the  name  of  the 
firm  of  Jackson.  All  the  goods  were  purchased  by  Jackson. 
One  of  the  bonds  was  also  attached  in  the  possession  of  Jack- 
son. The  case  turned  a  good  deal  on  Jackson's  deposition 
taken  under  the  Act  of  Congress*  ex  parte^  he  residing  more 
than  one  hundred  miles  from  the  place  of  trial. 

Nelson,  J.  The  first  question  presented  is,  whether  or 
not  Jackson's  deposition  furnishes  competent  proof  of  the 
suretyship  of  Comstock,  in  behalf  of  Jackson's  firm,  to  the 
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Railroad  Company.  This  proof  is  quite  material,  as  it  lays 
the  foundation  of  the  title  of  Comstock  to  the  property  in 
question.  The  original  writing  securing  the  Company  was 
not  produced  before  the  United  States  Commissioner,  and 
proved,  but  only  a  copy,  which  Jackson  testified  was  a  correct 
copy.  That  copy  is  annexed.  I  think  the  proof  produced 
incompetent.  It  was  no  higher  than  parol  evidence  of  a 
written  instrument,  the  original  of  which  was  in  existence. 
The  original  was  in  the  hands  of  the  Railroad  Company, 
where,  as  I  understand  from  the  deposition,  Jackson  examined 
it  and  procured  a  copy  which  he  produced  before  the  Com- 
missioner. The  original  should  have  been  produced  and 
proved  before  the  officer,  and  he  should  have  annexed  a  true 
copy,  in  returning  the  deposition  to  the  Court.  Or,  if  Jack- 
son could  not  have  obtained  the  original,  it  was  competent  to 
examine  the  officers  of  the  Company  in  whose  custody  the 
paper  was.     (SteinkeUer  v.  Newton^  9  Ca/rr.  <&  P.,  313.) 

I  entertain  strong  doubts,  also,  as  to  the  competency  of 
Jackson  as  a  witness  for  the  plaintiff.  His  competency  is  put 
upon  the  ground  that  his  interest  is  neutralized — that  is,  that 
he  is  liable  whichever  way  the  case  may  result.  But,  I  am 
inclined  to  think,  that  as  the  case  stands,  if  the  verdict 
should  result  in  favor  of  the  defendants,  Jackson  would  not 
only  be  liable  to  Comstock  for  the  property,  but,  as  principal 
in  the  transaction  out  of  which  the  litigation  has  arisen, 
would  be  bound  to  indemnify  Comstock,  his  surety,  for  the 
expenses  of  the  litigation.  This  would  disturb  the  balance  of 
interest  It  is  not  necessary,  however,  to  express  a  definitive 
opinion  upon  this  question,  as  there  must  be  a  new  trial,  and 
the  determination  of  the  point  will  depend  upon  the  facts  as 
they  may  appear  upon  that  trial. 

The  case  is  one,  also,  that  should  have  been  put  to  the 
jury  upon  the  question  of  fact,  whether  or  not,  under  the  cir- 
cumstances attending  the  purchase  of  the  goods  in  question, 
and  the  dealings  with  the  bonds,  the  property  did  not  belong 
to  Jackson's  firm,  and  not  to  Comstock,  the  plaintiff.    The 
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case  properly  presented  this  question,  and  it  belonged  to  the 
jury  to  determine  it. 

For  these  reasons,  there  mnst  be  a  new  trial,  with  costs  to 
abide  the  event. 


Alfbed  T.  Serbell 
Dknhabk  p.  Collins  and  Abuah  Pell.    In  Equiit. 

Where,  on  an  application  for  a  proTisional  injunction,  to  restrain  the  infringe- 
ment of  letters  patent,  it  appeared  that  the  right  of  the  plaintiff  to  the  inven- 
tion patented  had  never  been  established  at  law,  that  the  plaintiff  had  twice 
failed  to  establish  Ids  right,  on  trials  at  law,  that  the  defendsftit  attacked  the 
novelty  of  the  invention,  and  claimed  a  right  to  use  it  on  other  grounds,  and 
that  the  plaintiff's  right  had  not  been  acquiesced  in  by  the  public,  the  Court 
denied  the  application. 

But  the  Coiurt  made  an  order  requiring  the  defendant  to  be  ready  to  try,  at  the 
next  term,  an  action  at  law  pending  against  him  on  the  patent,  and  providing 
that,  if  he  should  not  be  so  ready,  an  injunction  should  then  issue,  as  prayed 
for. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  June  30th,  1857.) 

This  was  an  application  for  a  provisional  injanction.  The 
plaintiff  claimed  to  be  the  first  inventor  of  a  new  improve- 
ment in  machinery  for  making  mouldings,  for  which  he  ob- 
tained letters  patent,  dated  May  16th,  1848.  That  patent 
was  6nn*eudered,  and  a  reissued  one  obtained,  dated  January 
7th,  1851.  The  last-mentioned  patent  was  also  surrendered, 
and  a  new  reissued  one  was  obtained,  dated  June  2l8t,  1853. 
The  bill  set  forth,  that  the  defendants  were  violating  the 
rights  secured  to  the  plaintiff  by  the  patent,  and  prayed  for 
an  injunction.  The  novelty  of  the  invention  was  attacked  by 
the  defendants,  and  they  also  claimed  a  right  to  use  the  in- 
vention described  in  the  patent,  on  various  other  grounds. 


1 
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George  CHfford^  for  the  plaintiflf, 

Charles  M.  Kdler^  for  the  defendants. 

Ingbrsoll,  J.  The  right  of  the  plaintiff  to  the  invention 
patented  has  never  l^een  established  at  law.  An  action  is 
pending  before  this  Court,  on  the  law  side  thereof,  in  favor  of 
the  plaintiff,  against  the  defendants,  in  which  the  validity  of 
the  patent  is  to  be  contested  and  tried.  It  was  expected  that 
that  action  at  law  would  have  been  tried  at  the  present  term 
of  the  Court,  but  it  has  gone  over  to  the  next  term,  when  it 
will  be  tried.  At  the  early  part  of  the  term,  the  defendants 
were  ready  to  try  it ;  but,  during  the  term,  in  consequence  of 
a  fire  which  took  place,  by  which  some  of  the  evidence  relied 
on  by  the  defendants,  to  establish  their  defence,  was  lost  and 
destroyed,  it  became  necessary  to  have  the  trial  postponed. 
The  rights  of  the  plaintiff  under  the  patent  have  not  been 
acquiesced  in  by  the  public.  Others  besides  the  defendants 
contest  those  rights  and  insist  that  the  plaintiff  has  no  rights 
under  the  patent.  Under  these  circumstances,  the  plaintiff 
must  make  out  a  case  clear  of  all  doubt,  to  authorize  the 
Court  to  grant  the  injunction  prayed  for.  Such  a  case  has 
not  been  made  out.  It  seems  that,  under  the  first  patent,  and 
also  under  the  first  reissued  one,  the  plaintiff  failed  to  estab- 
lish his  right,  when  the  question  was  tried  at  law.  Without 
intimating  what  my  opinion  would  be,  on  the  proofs  as  exhib- 
ited, if  the  case  were  now  on  the  final  hearing,  I  must  deny 
the  present  motion.  But,  while  I  deny  it,  1  will  make  an 
order  requiring  the  defendants  to  be  ready  to  try  the  action 
at  law  pending  against  them  in  this  Court,  at  the  next  term 
thereof,  whenever  the  same  shall  be  called,  and  providing  that, 
if  they  are  not  so  ready,  an  injunction  shall  then  issue  against 
them,  as  prayed  for. 
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Charles  Goodyeab  aio)  William  Jubson 
The  UiaoN  India  Eubbek  Company.    In  Equity. 

Where  a  license  was  granted  under  a  patent,  with  covenants  that  the  licensee 
should  pay  certain  tariffs,  and  keep  correct  accounts,  and  permit  his  books  to 
be  examined,  but  there  was  no  express  provision  that,  if  the  covenants  were 
broken,  the  rights  granted  should  revert  to  the  licensor,  and  a  bill  was  filed 
by  the  licensor  against  the  licensee,  praying  for  a  decree  that  the  covenants 
should  be  performed,  and  for  an  injnnctioD  to  prevent  the  use  of  the  patent 
under  the  license,  until  the  covenants  should  be  performed,  and  the  citizenship 
of  the  parties  did  not  give  to  the  Court  jurisdiction  of  the  suit :  Held,  that  the 
subject-matter  did  not  give  the  Court  jurisdiction ;  that  the  suit  was  not  one 
to  prevent  the  violation  of  any  right  of  the  licensor,  secured  by  any  law  of 
the  IJniced  States,  within  section  17  of  the  Patent  Act  of  July  4th,  1836,  (5 
U.  S.  StaL  at  Large^  124,)  but  was  one  to  prevent  the  violation  oC  the  rights 
secured  by  the  covenants;  and  that  the  Court  had  no  jurisdiction  of  the  case. 

(Before  Inosbsoll,  J.,  Southern  District  of  New  York,  June  30th,  1857.) 

This  was  an  application  for  a  provisional  injunction.  Soon 
after  the  plaintifi  Goodyear  obtained  his  patent  for  vulcanized 
india-rubber,  in  the  year  1844,  he  granted  licenses  to  certain 
parties  to  manufacture  certain  kinds  of  india-rubber  goods, 
the  licensees  covenanting  to  pay  certain  tariffs,  to  keep  true 
accounts,  to  permit  the  licensor  to  inspect  their  books  at  all 
reasonable  times,  and  to  do  certain  other  things.  The  rights 
originally  granted  by  the  licenses  from  Goodyear,  became 
vested  in  the  defendants,  a  corporation  created  by  the  laws  of 
the  State  of  "New  York,  and  located  and  doing  business  in  the 
city  of  New  York,  who  became  bound  to  perform  the  cove- 
nants entered  into  by  the  original  licensees.  Goodyear,  in 
December,  1856,  transferred  all  his  right  to  his  patent,  and  all 
claim  for  tariffs  against  the  defendants,  and  all  other  demands 
against  them,  to  the  plaintiff  Judson.  No  tarii^  had  been 
paid  by  the  defendants  for  more  than  three  years  prior  to  the 
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filing  of  the  bill,  and,  for  that  time,  they  had  refused  to  per- 
mit their  books  to  be  inspected.  They  urged  that  they  had 
good  reasons  for  not  paying,  and  for  refusing  to  permit  their 
books  to  be  inspected. 

The  bill  described  the  plaintiffs,  as  "  William  Judson  of  the 
city  of  New  York,  and  Charles  Goodyear,  a  citizen  of  the 
United  States,  now  residing  in  the  city  of  Loijdon,"  and  the 
defendants  as  "the  Union  India  Rubber  Company,  a  corpora- 
tion created  and  established  by  the  laws  of  the  State  of  New 
York,  and  carrying  on  business  within  said  State."  The  bill 
set  out  the  patent ;  the  assignment  to  Judson  ;  the  original 
licenses  granted  by  Goodyear ;  the  rights  of  the  defendants 
under  the  licenses ;  the  obligation  of  the  defendants  to  pay 
the  tariffs,  and  to  perform  all  the  covenants  entered  into  by 
the  original  licensees ;  and  their  neglect  and  refusal.  It 
prayed  that  the  defendants  might  be  decreed  to  render  correct 
accounts  of  all  the  articles  made  under  the  licenses,  and  to 
pay  over,  the  tariffs  stipulated  to  be  paid,  and  to  account  for 
articles  made  in  violation  of  the  patent,  and  for  the  damages 
sustained  by  breaches  of  their  covenants,  and  that,  until  they 
had  BO  accounted  and  paid  over  such  tariffs,  they  might  be  en- 
joined from  manufacturing  or  selling  any  articles  made  by  the 
use  of  the  patent,  the  right  to  manufacture  which  had  been 
granted  by  the  licenses,  and  that  they  might  be  also  enjoined 
from  any  further  violation  of  the  patent.  There  was,  also,  a 
prayer  for  general  relief,  and  for  a  provisional  injunction. 

James  T.  Brady^  for  the  plaintiffs. 

Francis  B.  Cutting  and  William  Cv/rtis  Noyes,  for  the  de- 
fendants. 

Ikoebsoll,  J.  Several  important  questions  were  presented 
on  this  motion,  and  elaborately  argued  by  counsel.  The  view 
taken  by  the  Court  of  one  of  the  questions,  renders  it  un- 
necessary that  the  other  should  be  considered,  as  the  result 
aiTived  at  in  considering  that  one  question,  disposes  of  the 
case.    That  question  is  the  question  of  jurisdiction. 
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It  is  clear  that  the  citizenship  of  the  parties  does  not  give 
the  Conrt  jurisdiction.  The  parties  plaintiffs  are  William 
Judson  and  Charles  Goodyear.  The  defendants  are  the  Union 
India  Rubber  Company.  Judson  is  described  as  of  the  city 
of  New  York.  Goodyear  is  described  as  a  citizen  of  the 
United  States,  residing  in  London.  The  defendants  are  a  cor- 
poration created  by  the  laws  of  the  State  of  New  York,  and 
located  in  tho.  city  of  New  York.  The  Court,  therefore,  has 
no  jurisdiction,  unless  the  subject-matter  of  the  bill  gives 
jurisdiction  ;  and  it  is  insisted  by  the  defendants  that  the  sub- 
ject-matter of  the  bill  does  not  give  jurisdiction. 

By  the  Constitution  of  the  United  States,  the  judicial 
power  extends  not  only  to  controversies  between  citizens  of 
different  States,  but  also  to  all  cases  in  law  and  equity,  arising 
under  the  laws  of  the  United  States ;  and  the  17th  section  of 
the  patent  Act  of  July  4th,  1836,  (5  U.  S.  Stat,  at  Large,  124,) 
under  which  it  is  claimed  by  the  plaintiffs,  that  the  Court  has 
jurisdiction,  provides  "  that  all  actions,  suits,  controversies 
and  cases,  arising  under  any  law  of  the  United  States,  grant- 
ing or  confirming  to  inventors  the  exclusive  right  to  their  in- 
ventions or  discoveries,  shall  be  originally  cognizable,  as  well 
in  equity  as  •at  law,  by  the  Circuit  Court  of  the  United 
States,  or  any  District  Court  having  the  powere  and  jurisdic- 
tion of  a  Circuit  Court ;  which  Courts  shall  have  power,  upon 
a  bill  in  equity  filed  by  any  patty  aggrieved,  in  any  siich  case, 
to  grant  injunctions,  according  to  the  course  and  principles  of 
Courts  of  Equity,  to  prevent  the  violation  of  the  rights  of 
any  inventor,  as  secured  to  him  by  any  law  of  the  United 
States." 

There  can  be  no  violation  of  any  right  secured  to  a  pat- 
entee under  a  law  of  the  United  States  giving  to  him  the 
exclusive  right  to  use  the  thing  patented,  provided  such  tiling 
patented  is  used  by  a  licensee  under  a  license  or  grant  made 
by  the  patentee,  upon  such  licensee's  entering  into  a  covenant 
that  he  will  do  certain  things,  so  long  as  the  license  or  grant 
remains  in  full  force.  If  such  licensee  uses  the  patented  in- 
vention beyond  the  limits  of  the  license  or  grant,  or  in  a  way 
VOL.  rv. — 5 
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not  authorized  by  the  license  or  grant,  then  there  has  been  a 
violation  of  a  right  secured  to  the  patentee  under  a  law  of  the 
United,  States  giving  to  him  the  exclusive  right  to  use  the 
thing  patented,  although  such  licensee  performs,  according  to 
their  terms,  all  the  covenants  entered  into  by  him.  If  such 
licensee  uses  the  patented  invention  within  the  limits  of  the 
license  or  grant,  and  performs  the  covenants  which  he  has 
entered  into,  there  is  no  violation  of  any  of  the  patentee's 
rights  of  any  kind.  If,  in  the  use  of  the  thing  granted,  the 
licensee  does  not  perform  his  covenants,  although  there  Is,  by 
such  non-performance,  a  violation  of  the  rights  of  the  pat- 
entee, such  violation  is  not  a  violation  of  the  rights  of  the 
patentee  as  secured  by  a  law  of  the  United  States,  but  a  vio- 
lation of  his  rights  as  secured  by  the  covenants.  He  has,  by 
the  license  or  grant,  parted  with  a  portion  of  that  which  was 
secured  to  him  by  the  laws  of  the  United  States,  and  has,  in 
lieu  thereof,  taken  a  right  secured  by  a  covenant.  If  a  pat- 
entee, parts  with  the  whole  right  secured  by  his  patent,  eitlier 
for  cash,  or  upon  the  purchaser's  entering  into  a  covenant  to 
pay  him  a  certain  sum  of  money,  or  to  do  certain  other 
things,  the  patentee  has,  after  such  sale,  no  right  vested  in 
him  secured  by  any  Act  of  Congress.  A  suit*to  enforce  the 
covenants  would  not  be  a  case  arising  Vmder  a  law  of  the 
United  States.  The  use  of  the  whole  thing  sold  cannot  be  a 
violation  of  any  rights  of  the  patentee  secured  by  the  laws  of 
the  United  States,  so  long  as  the  deed  of  sale  remains  in  full 
force,  for  he  has  parted  with  all  such  rights.  And,  when  a 
portion  of  the  right  is  parted  with,  the  rule  must  be  the  same, 
as  it  respects  such  portion. 

The  weight  of  authority  in  adjudged  cases,  sustains  the 
view  thus  taken  of  this  question.  The  case  of  Woodworth  v. 
Weed^  (1  Blatchford'8  a  C.  B.,  165,)  decided  in  1846,  was  an 
application  for  an  injunction.  The  plaintiff  had  granted  to 
the  defendant  a  license  to  construct  and  use  one  of  the  Wood- 
worth  planing  machines,  for  which  the  defendant  agreed  to 
give,  and  did  give,  five  several  promissory  notes,  in  all  amount- 
ing to  lour  hundred  dollars,  the  deteudant  agreeing  that,  if 


JUNE,  1857.  67 


Gh>odyeaz  v.  The  Union  India  Babber  Company. 


either  of  said  notes  was  not  paid  when  it  fell  due,  then  the 
license  and  permission  should  be  void,  and  the  same  should 
revert  to  the  plaintiff.  There  is  no  such  express  stipulation 
in  the  licenses  granted  by  Goodyear,  under  which  the  Union 
India  Eubber  Company  claim.  A  bill  was  brought  to  enjoin 
the  defendants  from  using  the  machine  licensed,  and  the 
Court  ordered  that  an  injunction  should  issue,  as  prayed  for, 
unless  the  defendant  paid  the  notes  in  sixty  days.  In  that 
case,  no  exception  was  taken  to  the  jurisdiction  of  the  Court. 
The  bill  charged  that  the  license  had  become  void,  and  that, 
according  to  its  terms  and  conditions,  the  defendant  had  no 
longer  any  right  to  use  the  machine,  and  prayed  for  an  in- 
junction to  restrain  its  use.  There  was  no  prayer  for  the  pay- 
ment of  the  notes.  The  Court  say :  "  From  the  terms  of  the 
agreement,  the  license  was  forfeited  the  moment  one  of  the 
notes  became  due  and  unpaid,  and  it  was  optional  with  the 
plaintiff  to  resort  to  his  remedy  at  commoji  law,  to  enforce  the 
collection  of  the  notes,  or  to  treat  the  rights  of  the  defendant 
as  forfeited  under  the  stipulation  in  the  agreement."  The 
plaintiff  chose  to  do  the  latter,  and  not  to  seek  payment  for 
the  notes. 

The  case  of  Wilson  v.  Sherman^  (1  Blatchford) 8  C.  C. 
R.y  536,)  decided  in  June,  1850,  was  also  a  bill  for  an  injunc- 
tion against  a  license  under  the  Woodworth  patent,  to 
restrain  him  from  the  further  use  of  the  machines  licensed. 
The  only  ground  of  objection  urged  by  the  defendant's  coun- 
sel to  the  jurisdiction  of  the  Court  was,  that  the  machines 
complained  of  were  in  another  judicial  district.  The  juris- 
diction of  the  Court  was  sustained.  It  appears,  from  the 
opinion  of  the  Court,  that,  as  in  the  case  of  Woodworth  v. 
Weed^  one  of  the  conditions  annexed  to  the  grant  of  license 
had  been  violated,  and  that,  according  to  its  terms  and  spirit, 
all  right  and  title  to  use  the  machines  licensed  had  become 
forfeited.  The  complaint  in  that  case  was  that  the  defendants 
had  done  that  which  by  the  license  they  had  no  right  to  do. 
Tlie  complaint  in  the  case  now  under  consideration  is,  that 
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the  defendants  have  neglected  to  do  what  they  ought  to  have 
done. 

In  the  ease  of  Goodyear  v.  Day^  (1  JBlatchford^s  G.  G.  JS.^ 
565,)  decided  in  October,  1850,  it  was  held  that  the  Court 
had  no  jurisdiction  of  the  case  as  presented  by  the  bill,  and 
that  the  subject-matter  contained  in  the  bill,  gave  the  Court 
no  jurisdiction  ;  and,  as  the  Court  had  no  jurisdiction  in  con- 
sequence of  the  citizenship  of  the  parties,  the  bill  was  di&- 
missed.  There  was  no  praj^er  in  that  bill  that  the  defendant 
be  enjoined  from  using  the  patent,  unless  such  prayer  was 
comprehended  in  the  general  prayer  for  relief.  The  prayer 
was,  that  the  defendant  be  enjoined  from  violating  the  cove- 
nants which  he  had  entered  into,  to  pay  tariffs  for  the  license 
to  use  certain  patent  rights,  and  for  an  account.  In  that  case, 
it  was  attempted  by  the  plaintiff's  counsel,  to  sustain  the 
jurisdiction  on  the  ground  that  the  suit  was  brought  under 
the  patent  Act,  and  that  the  gravamen  laid  was  the  infringe- 
ment of  patent  rights.     But  that  attempt  failed. 

The  case  of  Brooks  v.  Stolley^  (3  McLean^  523,)  decided 
in  1845,  was  a  bill  in  favor  of  the  licensor  of  a  patent  right, 
against  a  licensee.  The  ground  of  complaint  was,  that  the 
licensee  had  violated  the  covenants  which  he  had  entered  into 
upon  the  granting  of  the  license,  the  keeping  of  which  cove- 
nants, it  was  claimed,  was  a  condition  to  the  grant.  There 
was  a. prayer  for  an  injunction  against  using  the  machine 
licensed,  and  a  conditional  one  was  grjtnted.  An  exception 
was  taken,  that,  as  both  parties  were  citizens  of  the  same 
State,  the  Court  had  no  jurifediction.  But  the  jurisdiction  was 
sustained,  on  the  ground  that  the  subject-matter  of  the  bill 
gave  jurisdiction. 

If  there  be  any  doubt,  on  the  cases  above  referred  to,  as  to 
the  weight  of  authority  upon  the  question  now  under  consid- 
eration, all  such  doubt  is  removed,  after  an  examination  of 
the  case  of  Wilson  v.  Sandford^  (10  Howo/rd,  99.)  That  case 
was  subsequent  to  the  cases  in  1  Blatchford  and  3  McLean. 
The  bill  in  the  case  in  10  Howard  was  for  an  injunction, 
and  appears  to  have  been,  in  substance,  very  like  the  bill  in 
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the  present  case.  It  was  brought  by  a  licensor  of  a  patent 
right  against  a  licensee.  The  license  was  given  upon  the 
payment  of  $1400,  to  wit,  $200  in  cash,  and  the  remainder  in 
notes;  and  the  complaint  was,  that  the  notes  had  not  been 
paid.  There  was  a  provision  in  the  license,  that,  if  the  notes 
or  any  of  them  were  not  paid  at  maturity,  then  all  the  rights 
granted  by  the  license  should  revert  to  the  licensor,  who 
shoald  be  reinvested  in  the  same  manner  as  if  the  license  had 
not  been  made.  The  notes  were  not  paid.  The  licenses  in 
the  present  case  contain  provisions  that  the  licensees  shall  pay 
certain  tariffs,  and  ^keep  correct  accounts,  and  permit  their 
books  to  be  inspected  at  all  reasonable  hours ;  and  the  com- 
plaint is  that  the  defendants  have  not  paid  the  tariffs,  and 
have  not  kept  true  accounts,  and  have  not  permitted  their 
books  to  be  examined.  There  is  no  express  provision  in  their 
licenses,  that  if  they  do  not  keep  their  covenants,  the  rights 
granted  by  the  licenses  shall  revert  to  the  licensor.  The 
Court,  in  the  case  in  10  Howard^  say :  '*  The  dispute  in  this 
case  does  not  arise  under  any  Act  of  Congress,  nor  does  the 
decision  depend  upon  the  construction  of  any  law  in  relation 
to  patents.  It  arises  out  of  the  contract  stated  in  the  bill ; 
and  there  is  no  Act  of  Congress  pro\^iding  for  or  regulating 
contracts  of  this  kind.  The  rights  of  the  parties  depend  alto- 
gether upon  common  law  and  equity  principles." 

In  the  case  of  Hartshorn  v.  Day^  (19  Howard^  211,)  the 
Court,  in  commenting  on  the  effect  upon  a  license,  of  the  non- 
performance, by  the  licensee  of  a  patent  right,  of  covenants 
made  by  him,  say :  "  The  payment  of  the  annuity  "  (cove- 
nanted to  be  paid)  "  was  not  a  condition  to  the  vesting  of  the 
interest  in  the  patent  in  Judson,  and,  of  course,  the  omission 
or  refusal  to  pay,  did  not  give  to  Chaffee"  (the  patentee)  "  a 
right  to  rescind  the  contract,  nor  have  the  effect  to  remit  him 
to  his  interest  as  patentee."  "  The  remedy  for  the  breacli 
could  rest  only  upon  the  personal  obligation "  of  the  cov- 
enantor. The  weight  of  authority,  therefore,  in  the  Federal 
Courts,  is  clearly,  that  this  Court  has  no  jurisdiction  of  the 
case  now  under  consideration. 
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The  decisions  of  State  Courts  sustain  these  views.  The 
jurisdiction  of  the  Circuit  Courts  in  cases  arising  under  the 
patent  laws,  without  regard  to  the  citizenship  of  the  parties 
or  the  amount  in  controversy,  is  exclusive.  {Curtis  on  Patents^ 
sec.  496.)  State  Courts  have  no  jurisdiction  to  entertain  a 
suit,  either  in  law  or  equity,  where  the  gran)amen  laid,  is  the 
infringement  of  patent  rights.  {Dudley  v.  MayheWy  3  Com- 
stocky  9.)  But,  in  the  case  of  Mich  v.  Atwater^  (16  Conn.y 
409,)  which  was  a  bill  to  enforce,  by  injunction,  the  rights  of 
the  plaintiff  under  a  special  agreement  made,  upon  a  license 
given  to  the  defendant,  to  use  the  patented  invention,  it  was 
held  that  the  Court  had  jurisdiction ;  that  such  a  suit  was  not 
a  suit  which,  by  the  patent  law,  belonged  to  the  Federal 
Courts ;  and  that  the  gravartieii  was  the  breach  of  a  contract. 
The  gramameny  in  this  case,  is  the  breach  of  a  contract.  With- 
out such  breach,  there  would  be  no  pretence  of  the  violation 
of  any  of  the  plaintiffs'  rights.  Jurisdiction  is  not  given  to 
the  Circuit  Court,  by  the  patent  Act,  of  all  suits  where  pat- 
ent rights  are  the  subject  of  inquiry.  An  action  for  fraud  in 
the  sale  of  a  patent  right  is  cognizable  by  the  State  Courts. 
Cognizance  of  such  an  action  is  not  given  to  the  Circuit  Court 
by  the  patent  Act.     {Peck  v.  JSacon,  18  Conn,^  ^11.) 

With  this  view  of  this  question,  the  motion  must  be  denied, 
for  want  of  jurisdiction. 


O.  B.  North  &  Co. 

vs. 

James  Kershaw  and  others.     In  EQurrr. 

Where  a  patent  has  not  been  judicially  established,  or  acquiesced  in  by  the 
public,  a  preliminary  injunction  will  not  be  issued  on  it,  unless  the  plaintiffs 
right  is  free  from  doubt,  and  Uie  violation  of  right  by  the  defendant  is  equally 
clear. 
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Where  the  leg^l  owner  of  a  patent  granted  a  license  to  use  it,  and  covenanted 
not  to  license  any  one  else,  and  not  to  use  the  patent  himself,  and  the  license 
provided  that  such  owner  should  have  one-half  of  the  damages  to  be  recov- 
ered for  the  violation  of  the  patent :  Eeldy  that  the  legal  owner  was  a  nocessarj 
party  to  a  suit  for  an  infringement  of  the  patent. 

Where,  on  a  motion  for  a  preliminary  injunction  on  a  patent,  the  evidence  as  to 
the  originality  of  the  invention  is  such  as  to  show  that  there  would  be,  at 
least,  as  much  probability  of  doing  irreparable  mischief  as  of  preventing  it, 
by  granting  the  injunction,  the  motion  will  be  denied. 

Where  the  defendant  claims  to  have  done  the  acts  complained  of  under  the 
authority  of  a  patent,  and  with  the  knowledge  of  the  plaintiff,  and  unmo- 
lested for  a  length  of  time,  and  to  have,  in  consequence,  invested  money  in  the 
business  sought  to  be  stopped,  a  preliminary  injunction  will  not  be  granted, 
except  in  a  case  free  from  all  reasonable  doubt. 

(Before  Inoebsoll,  J.,  Southern  District  of  New  York,  July  Ist,  1857.) 

This  was  an  application  for  a  provisional  injunction. 
The  bill  claimed  that  the  defendants  were  violating  two 
letters  patent  belonging  to  the  plaintiffs,  for  improvements 
in  the  manufacture  of  harness-saddles.  One  of  the  patents 
was  originally  issued  to  John  T.  Denniston,  on  the  20th  of 
November,  1846.  Denniston,  on  the  22d  of  January,  1847, 
sold  one-third  of  that  patent  to  Aaron  Remsen,  and  one-third 
of  it  to  Aaron  D.  Polhamus.  Denniston,  Bemsen  and  Pol- 
hamus,  on  the  14th  of  June,  1856,  granted  a  license  under  it 
to  the  plaintiffs,  and  covenanted  that  they  would  not  license 
any  one  else.  On  the  9th  of  September,  1856,  the  patent  was 
reissued.  The  other  patent  was  originally  granted  to  A,  H. 
Gazley,  March  14th,  1848.  Gazley  died  before  September, 
1850,  and  Charlotte  Grazley  was  appointed  his  administratrix. 
She,  in  September,  1850,  assigned  the  title  to  the  patent  to 
Nathaniel  Wright;  and  he,  in  June,  1855,  sold  it  to  the 
plaintiffs.  In*  October,  1856,  the  plaintiff  took  oUt  a  reissued 
patent  in  their  own  names. 

Edwin  W.  Stoughton  and  Samtid  Blatchford^  for  the 
plaintiffs. 

Oeorge  Giffordy  for  the  defendants. 
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Ingersoll,  J.  Neither  of  the  patents  sued  on  in  this 
case  has  been  establinhed  on  a  trial,  either  at  law  or  in  equity. 
Nor  have  the  exclusive  rights  which  they  purport  to  grant 
been  acquiesced  in  by  the  public.  Under  these  circumstances, 
to  authorize  the  issuing  of  a  preliminary  injunction,  the  right 
of  the  plaintiffs  must  be  clear  and  free  from  doubt,  and  the 
violation  of  right  on  the  part  of  the  defendants  must  be 
equally  clear. 

As  it  respects  the  Gazley  patent,  it  is  clear  that,  whatever 
rights  were  granted  by  the  reissued'one,  are  exclusively  in  the 
plaintiffs ;  that  no  one  but  the  plaintiffs  has  any  portion  of 
either  the  legal  or  the  equitable  rights  so  granted ;  and  that, 
to  maintain  the  rights  so  granted,  it  is  not  necessary  that  there 
should  be  any  other  plaintiffs.  With  respect  to  the  Dennis- 
ton  patent,  it  is  not  clear  that  the  proper  parties  plaintiffs 
are  before  the  Court,  to  maintain  a  suit  on  that.  The  legal 
title  to  the  Denniston  patent  is  in  Denniston,  Remsen  and 
Polhamus.  The  plaintiffs  have  no  legal  right  to  that  patent. 
They  have  only  a  license  to  use  it,  and  a  covenant  on  the 
part  of  Denniston,  Eemsen  and  Polhamus,  not  to  license  any 
one  else,  and  not  to  use  the  patent  themselves.  By  the  terms 
of  the  license,  one-half  of  the  damages  to  be  recovered  for 
the  violation  of  the  Denniston  patent,  is  to  belong  to  Dennis- 
ton, Remsen  and  Polhamus.  They,  therefore,  have  an  imme- 
diate and  direct  interest  in  any  suit  brought  on  the  Denniston 
patent,  and  are  not  only  proper  parties  but  necessary  parties, 
in  any  suit  brought  for  an  infringement  of  the  Denniston 
patent. 

The  originality  of  the  improvements  which  these  two  pat- 
ents purport  to  secure  to  the  patentees,  is  not  so  clearly  estab- 
lished as  to  authorize  the  injunction  prayed  for.  After  exam- 
ining the  proofs  exhibited  on  the  motion,  it  appears  that  there 
would  be,  at  least,  as  much  probability  of  doing  irreparable 
mischief  as  of  preventing  it,  by  granting  the  injunction.  To 
succeed,  on  a  motion  of  this  kind,  the  plaintiffs  should  make 
a  stronger  case. 

There  is  one  view  of  the  case,  as  presented  on  the  part  of 
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the  defendants,  which  should  incline  a  Court  to  refuse  a  pre- 
liminary injunction,  unless  the  right  on  the  part  of  the. plain- 
tiffs, and  the  violation  of  right  oh  the  part  of  the  defendants, 
are  made  clear  and  manifest.     The  defendants  claim  that  they 
have  a  right  to  make  the  harness-saddles  which  they  are  man- 
ufacturing, undeV  and  by  virtue  of  a  patent  issued  to  Robert 
Spencer,  in  August,  1850.     As  soon  as  the  Spencer  patent 
was  obtained,  Spencer  and  the  defendant  McMonnies  com- 
menced the  manufacture  of  harness-saddles  in  the  way  they 
are  now  making  them.     McMonnies  was  interested,  at  first, 
to  the  extent  of  one-fourth,  in  the  Spencer  patent.     Subse- 
quentlj^,  he  purchased  another  fourth  ;  and,  about  four  years 
ago,  finding  that,  the  improvement  was  useful,  and  that  no  one 
had    molested    them   in   the  m9,nufacture,   he  bought  out 
Spencer's  entire  interest.     Since  the  purchase  of  the  entire 
interest,  he  has  continued  to  manufacture  saddles  in  the  mode 
in  which  he  now  manufactures  them,  with  the  knowledge  of 
the  proprietors  of  the  Denniston   and  Gazley  patents,  and 
without  any  suit  or  molestation  by  them.     McMonnies  ad- 
vanced his  money  to  manufacture  saddles  in  the  way  in  which 
he  is  now  manufacturing  them,  in  the  confidence  that  the 
proprietors  of  the  Denniston  and  Gazley  patents  would  have 
no  right  to  molest  him  in  such  manufacture.     They,  by  their 
non-interference,  signified,  either  intentionally   or   uninten- 
tionally, tliat  he  had  at  least  some  reason  to  indulge  in  such 
confidence.     Under  these  circumstances,  no  preliminary  in- 
junction should  be  granted,   except  in  a  case  free  from  all 
reasonable  doubt.     Such  a  case  has  not  been  made  out  by  the 
plaintifis.     The  motion,  must,  therefore,  be  denied. 
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BoBEBT  D.  Silliman 
vs.     0 
The  Hudson  Kiveb  Bridge  Company,  at  Albany. 

Fbedbbiok  W.  Coleman 

V8. 

The  Same.     In  Equity. 

The  purpose  and  object  of  the  bridge  across  the  Hudson  River  at  Albany,  au- 
thorized by  the  Act  of  the  Legislature  of  New  York,  passed  April  9th,  1856, 
entitled,  "  An  Act  authorizing  the  construction  of  abridge  across  the  Hudson 
River  at  Albany,"  (Sesa.  LatoSy  1856,  Cfiap.  146,)  were  not  simply  the  trans- 
portation of  railroad  trains,  but,  in  addition,  the  accommodation  of  the  public 
in  general,  in  travel  and  business,  by  the  use  of  it  as  a  common  highway. 

On  a  bill  filed,  alleging  that  a  bridge  constructed  according  to  the  directions  in 
that  Act,  for  the  conveyance  over  the  same  of  trains  of  raiboad  cars,  and  for 
the  accommodation  of  the  travelling  and  business  public  in  general,  would 
constitute  an  obstruction  of  the  free  navigation  of  the  river,  within  the  mean- 
ing of  the  Ck)nstitution  and  of  the  Acts  of  Congress  securing  a  right  to  the 
enjoyment  of  the  same,  the  question  presented,  on  a  motion  for  a  provisional 
injunction,  before  the  erection  of  the  bridge  is  actually  commenced,  is,  whether 
a  case  is  presented  which  calls  upon  the  Court  to  interfere  and  arrest  the 
erection  of  the  bridge,  until  an  opportunity  is  afforded  for  a  more  full  examin- 
ation of  witnesses,  and  a  more  mature  consideration  of  the  alleged  obstruc- 
tion. 

In  a  case  of  that  kind,  the  work  contemplated  ought  to  be  promptly  enjoined, 
if  tliere  be  any  reasonable  ground  for  believing  that  the  bridge  may  finally  be 
held  an  obstruction,  and  hence  subject  to  be  abated,  as  the  expense  and  loss 
to  the  defendants  may  otherwise  be  heavy  and  ruinous. 

In  the  present  case,  the  legal  right  of  the  plaintiff  to  a  free  and  unobstructed 
navigation  of  the  Hudson  River  being  clear,  and  the  defence  being  that  the 
bridge  contemplated  would  not  substantially  obstruct  or  impede  such  right, 
and  the  Court  being  in  doubt  whetlier  the  erection  of  the  bridge  in  the 
mode  projfided  by  the  Act,  in  connection  with  the  powers  conferred  in  the 
use  of  it,  would  not  be  a  serious  or  material  obstruction  to  the  free  navigation 
of  the  river,  the  Court  enjoined  the  proceedings  in  the  erection  of  the  bridge, 
until  the  final  hearing  of  the  case. 

The  real  question  in  the  case  stated  to  bo,  whether  or  not,  regarding  the  prob- 
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able  travel  and  transportation  across  the  bridge  by  railroad  cars  and  as  a 

common  highway,  and  also  the  business  depending  upon  the  free  navigation 

of  the  river,  up  and  down,  at  the  place  where  the  bridge  is  to  be  erected,  the 

draw  or  draws  provided  for  will  furnish  reasonable  means  to  prevent  the 

navigation  from  being  seriously  or  materially  impaired. 
Another  question  involved  stated  to  be,  how  far  the  personal  duties  and  obli* 

gations  imposed  .by  the  charter  of  a  bridge  upon  its  gmatees,  to  remove 

obstructions  to  navigation  occasion^  by  its  erection,  should  be  taken  into 

account  in  determining  the  question  of  its  lawfulness. 
Another  question  stated  to  be,  how  far  the  business  of  commerce  upon  the 

rivers  of  the  country  is  to  yield  to  the  convenience  and  accommodation  of 

the  conveyance  of  passengers  upon  railroads. 
The  navigation  between  different  ports  upon  a  public  river  withiu  the  same 

State,  comes  within  the  power  to  regulate  commerce  "among  the  States." 
The  power  conferred  by  the  Constitution  upon  Congress,  to  regulate  commerce, 

is  paramount  to  the  power  in  a  State  to  authorize  the  building  of  a  bridge 

across  a  public  river  navigable  from  the  sea. 

(Before  Njslson,  J.,  Northern  District  of  New  York,  July  26th,  1857.) 

This  was  an  application  for  a  provisional  injunction.  The 
plaintiff  in  the  first  suit  was  a  citizen  of  Troy,  (N.  T.,)  en- 
gaged in  the  navigation  of  the  Hudson  River  from  Troy  and 
Albany  to  New  York,  with  vessels  of  which  he  was  part 
owner,  enrolled  and  licensed,  under  Acts  of  Congress,  to  carry 
on  the  coasting  trade.  The  plaintiff  in  the  second  suit  was  a 
citizen  of  Barnstable,  (Mass.,)  engaged  in  trade  between  the 
port  of  Barnstable  and  the  ports  of  Albany  and  Troy  and 
intermediate  places,  and  between  Albany  and  Troy  and 
Boston  and  other  ports,  with  a  vessel,  of  which  he  was  master 
and  part  owner,  enrolled  and  licensed,  under  Acts  of  Con- 
gress, to  carry  on  the  coasting  trade.  The  defendants  were  a 
corporation  created  by  the  State  of  New  York.  The  bills 
were  sworn  to  October  2d,  1856.  This  application  was  made 
in  November,  1856,  upon  affidavits,  before  the  putting  in  of 
the  answers  to  the  bills.  The  injunction  prayed  for  by  the 
bill  was  to  restrain  the  erection  of  a  bridge  across  the  Hudson 
River  at  Albany,  on  the  ground  that  it  would  seriously  ob- 
struct the  free  navigation  of  the  river.  The  defendants 
claimed  the  right  to  erect  the  bridge  under  the  authority  con- 
ferred on  them  by  an  Act  of  the  Legislature  of  New  York, 
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passed  April  9th,  1856,  {Sees.  Laws,  1856,  chap.  146,)  en- 
titled :  "  An  Act  anthorizing  the  construction  of  a  bridge 
across  the  Hudson  River  at  Albany."  The  bill  averred  that 
the  whole  of  the  capital  stock  of  the  defendants  had  been 
subscribed,  that  the  site  of  the  bridge  had  been  established, 
and  a  certificate  of  its  location  filed,  under  the  provisions  of 
the  Act,  and  that  the  defendants  were  preparing  to  construct 
the  bridge  at  such  location. 

Beverdy  Johnson  and  William  A.  Bcach^  for  the  plain- 
tifl's. 

Nicholas  ITiUj  Jr.  and  Joh^i  S.  Reynolds^  for  the  defend- 
ants. 

Nelson,  J.  The  eighth  section  of  the  Act  relied  on  by 
the  defendants  provides  for  the  erection  of  a  bridge,  which 
"  shall  be  constructed  at  an  elevation  of  at  least  twenty  feet 
above  common  tide-water,  so  as  to  allow  under  it  the  free 
passages  of  canal  boats  and  barges  without  masts,  and  with  a 
draw  therein  of  suflicient  width  to  admit  the  free  passage  of 
the  largest  vessels  navigating  the  said  river,  and  at  least  two 
hundred  feet  in  width,  or  of  two  draws  of  at  least  one  hund- 
red and  fifty  feet  each,  which  draws  shall  not  be  obstructed 
by  piers  or  otherwise,  and  in  such  a  manner  as  to  cause  no 
substantial  impediment  or  obstruction  to  the  free  navigation 
of  the  said  river ;  aqd  the  said  corporation  hereby  created 
shall,  at  all  times  during  the  season  of  navigation,  cause  the 
said  draw  to  be  opened,  and  kept  open,  except  for  the  passage 
of  railroad  trains  of  cars,  and  shut  whenever  the  same  may 
be  necessary ;  and  boats  or  vessels  wishing  to  pass  such  draw, 
shall,  at  all  times,  have  a  preference  over  railroad  trains  of 
cars  or  engines,  and  such  draw  shall  be  promptly  opened  to 
any  such  boat  or  vessel  on  signal,  if  given  before  any  railroad 
train  or  engine  shall  have  appeared  and  given  signal  of  their 
intention  to  pass."  There  are  other  clauses  in  the  Act  relat- 
ing to  the  towing  of  sailing  vessels  through  the  draw,  for 
lights  at  night  on  the  bridge,  and  for  the  removal  of  sand- 
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bars  or  other  obstinictions,  caufied  by  the  erection  of  the 
bridge  or  the  piers  of  the  same. 

There  are  some  provisions  of  the  charter  which  wonld 
eeem  to  indicate  an  intent  to  limit  the  nse  of  the  bridge  to 
the  transportation  of  trains  of  railroad  cai*s  across  the  river, 
bnt,  upon  a  careful  perusal  of  the  whole  of  the  Act,  I  am  in- 
clined to  think  that  the  power  conferred  upon  the  defendants 
is  more  extensive.  The  first  section,  constituting  the  stock- 
holders a  corporation,  declares  the  object  to  be  "  erecting  and 
maintaining  a  bridge  for  the  purposes  of  railroad  travel  and 
transportation  across  the  Hudson  Kiver,"  &c.,  and  the  eighth 
section  contains  a  clause,  that  the  company  shall  ^^  cause  the 
said  draw  to  be  opened,  and  kept  open,  except  for  the  passage 
of  railroad  trains  of  cars,  and  shut  whenever  the  same  may  be 
necessary,"  &c.  But  the  twelfth  section  provides,  that  "  after 
the  said  bridge  shall  have  been  completed,  such  tolls  and 
charges  may  be  collected  for  crossing  the  same  on  foot,  and 
with  wagons,  cars,  or  carriages  of  any  kind,  and  with  hoi'ses, 
or  other  animals,  or  otherwise,  as  the  directors  may  from  time 
to  time  establish,"  &c.,  "  and  any  person  crossing  or  attempt- 
ing to  cross  said  bridge  without  paying  the  proper  toll,  shall 
be  subject  to  a  penalty  of  ten  dollars,  in  addition  to  three 
times  the  amount  of  toll  such  person  or  persons  ought  to 
have  paid."  This  section  must  be  read  in  connection  with 
the  two  clauses  already  referred  to,  and  is  significant  of  the 
intent  and  meaning  put  upon  them  by  the  legislature,  and 
very  clearly  indicates  that  the  purpose  and  object  of  the 
bridge  were  not  simply  the  transportation  of  railroad  trains, 
but,  in  addition,  the  accommodation  of  the  public  in  general, 
in  travel  and  business,  by  the  use  of  it  as  a  common  highway. 
I  shall  not  stop  to  reason  out  this  view  by  collating  the 
various  provisions  of  the  charter  bearing  upon  it,  but  shall 
content  myself  by  stating  it.  I  think  it  can  be  established 
beyond  any  reasonable  doubt. 

The  grave  question  in  the  case,  therefore,  is,  whether  or 
not  a  bridge  constructed  according  to  .the  directions  in  the 
charter,  for  the  conveyance  over  the  same  of  trains  of  rail- 
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road  cars,  and  for  the  accommodation  of  the  travelling  and 
business  public  in  general,  will  constitute  an  obstruction  to 
the  free  navigation  of  the  river,  within  the  meaning  of  the 
Constitution,  and  of  the  Acts  of  Congress,  which  secure  to  the 
plaintiff  and  other  citizens  a  right  to  the  enjoyment  of  the 
same.  The  affirmative  is  maintained  by  the  plaintiff,  and  de- 
nied by  the  defendants. 

The  proofs  now  before  me  bearing  upon  the  question,  are 
very  voluminous  and  conflicting,  and  if  I  were  called  upon  to 
determine  the  case  finally  upon  them,  I  should  feel  consid- 
erable hesitation  and  embarrassment. 

The  question,  however,  as  presented  on  this  motion,  is  of 
less  weight  and  urgency,  as  it  is  limited  to  the  simple  inquiry, 
whether  a  case  has  been  presented  which  calls  upon  the  Court 
to  interfere  and  arrest  the  erection  of  the  bridge,  until  an 
opportunity  is  afforded  for  a  more  full  examination  of  wit- 
nesses, and  a  more  mature  consideration  of  the  alleged  ob- 
struction. 

A  preliminary  inquiry  in  this  and  like  cases  should  es- 
pecially be  made  by  the  party  complaining,  and  the  work 
contemplated  be  promptly  enjoined,  if  there  be  any  reason- 
able ground  for  believing  that  the  bridge  may  finally  be  held 
an  obstruction,  and  hence  subject  to  be  abated,  as  the  expense 
and  loss  to  the  defendants  may  otherwise  be  heavy  and  ruin- 
ous. A  consideration  that  pressed  most  strongly  upon  the 
Court,  in  passing  upon  the  obstruction  in  the  case  of  the 
Wheeling  bridge,  was  the  heavy  expenditure  of  the  defend- 
ants in  the  erection,  and  regret  was  expressed  that  the  Judge 
before  whom  the  application  for  the  injunction  was  first  made, 
had  not  enjoined  any  further  proceedings  till  the  great  ques- 
tion involved  had  been  finally  disposed  of.  No  Court  can 
avoid  feeling  the  weight  of  this  consideration,  or  being  con- 
siderably influenced  by  it,  in  deliberating  upon  the  applica- 
tion for  an  injunction.  A  refusal  is  an  encouragement  to  go 
on,  and  may  greatly  embarrass  the  determination  on  the  final 
hearing.  The  case  is  very  different  from  the  ordinary  one, 
where  the  only  loss  or  suffering  arising  from  the  refusal  is 
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that  which  accrues  to  the  plaintiff.  In  such  cases,  if  the 
right  is  regarded  as  doubtful,  the  injunction  is  usually  with- 
held till  the  right  is  established  by  a  trial  at  Taw,  or  on  the 
final  hearing.  But,  in  the  present  and  similar  cases,  not  only 
is  the  injury  to  the  plaintiff  involved,  but,  also,  encourage- 
ment to  the  defendant  to  go  on,  leading  to  heavy  expendi- 
tures, which  the  Court  may  feel  bound,  at  the  final  hearing,  to 
disregard  and  render  useless.  These  considerations  have  led 
the  Court  of  Chancery  in  England,  especially  where  the  title 
of  the  plaintiff  is  clear  but  the  obstruction  is  denied,  and  the 
case  is  sent  to  a  Court  of  law  for  a  trial,  to  accompany  the 
order  with  an  injunction  until  the  hearing  after  the  coming  in 
of  the  result  of  the  trial  at  law. 

Now,  in  this  case,  there  is  no  question  as  to  the  title,  or, 
in  other  words,  the  legal  right  of  the  plaintiff  to  a  free  &nd 
unobstructed  navigation  of  the  Hudson  River.  This  has  been 
secured  by  the  Constitution  and  by  the  Acts  of  Congress 
under  which  the  right  is  claimed,  and,  as  I  understand  it,  was 
not  denied  on  the  argument.  The  defence  was  placed  on  the 
ground,  that  a  bridge  constructed  as  provided  for  in  the  char- 
ter, would  not  substantially  obstruct  or  impede  this  right,  but, 
on  the  contrary,  was  consistent  with  its  full  enjoyment.  It  is 
upon  this  question  that  I  entertain  doubt  at  the  present  stage  of 
the  proceedings  ^nd  proofs  in  the  case,  and  am  not  prepared  to 
agree  with  the  defendants.  I  cannot  say,  as  at  present  ad- 
vised, that  the  erection  of  the  bridge  in  the  mode  prescribed, 
in  connection  with  the  powera  conferred  in  the  use  of  it,  will 
not  be  a  serious  or  material  obstruction  to  the  free  navigation 
of  the  river.  What  the  truth  may  be  upon  a  more  full  and 
thorough  development  of  the  facts,  it  is,  of  coui'se,  now  im- 
possible to  determine.  I  speak  only  of  the  case  as  now  pre- 
sented. Many  of  the  facts  upon  which  the  question  of 
obstruction  must  ultimately  turn  have  not  been  sufliciently 
•attended  to  by  either  of  the  parties.  Before  the  final  hearing 
they  will  doubtless  realize  their  importance,  and  present  them 
with  more  method  and  accuracy  to  the  Court. 

In  my  judgment,  the  real  and  turning  point  in  the  case  is, 
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whether  or  not,  regarding  the  probable  travel  and  transporta- 
tion across  the  bridge  bj  railroad  cars  and  as  a  common  high- 
way, and,  also,  the  business  depending  upon  the  free  naviga- 
tion of  the  river,  up  and  down,  at  the  place  where  the  bridge 
is  to  be  erected,  the  draw  or  draws  will  furnish  reasonable 
means  to  prevent  any  substantial  obstruction  to  such  naviga- 
tion—that is,  prevent  the  navigation  from  being  seriously  or 
materially  impaired.    Now,  tliis  is  a  question  of  fact,  and  in 
looking  at  it  with  a  view  to  an  intelligent  determination,  the 
extent  of  the  travel  and  transportation  across  the  bridge  must 
be  inquired  into.     Every  railroad  train  of  cars,  and  every 
vehicle,  animal  or  person  crossing  in  the  course  of  common 
highway  transportation  or  travel,  will  necessarily  require  the 
draw  or  draws  to  be  closed.     Then  the  navigation  must,  in 
fact,  be  obstructed.     Will  the  closing  of  the  draws,  for  the 
accommodation  of  this  transportation  and  travel,  be   com- 
patible or  consistent  with  the  fair  use  of  the  river,  for  the  pur- 
poses of  the  transportation  of  freight  and  persons,  by  steam 
vessels  and  other  water  craft,  at  this  point,  up  and  down  the 
same?     Tiie  data  for  the  solution  of  this  question  are  not  suf- 
ficiently before  me.     It  is  manifest  that  the  crossing  at  this 
point  in  both  directions  will  be  great.     Whether  the  conflict 
may  not  be  reconciled  by  means  of  proper  draws,  so  that  each 
privilege  or  right  claimed  may  be  reasonably  enjoyed,  it  is 
not  for  me,  at  present,  to  say.     Indeed,  it  is  impossible  to 
give  any  satisfactory  judgment  in  the  matter,  upon  the  pres- 
ent proofs  in  the  case. 

Some  idea  of  the  extent  of  the  business,  as  confined  to 
railroad  trains,  may  be  derived  from  a  perusal  of  the  six- 
teenth section  of  the  charter.  It  provides,  that  "any  rail- 
road corporation  whose  road  now  has,  or  shall  have,  a  terminus 
at,  or  shall  run  its  trains  to  or  from,  said  city  of  Albany,  or 
East  Albany,  or  shall  run  its  trains  in  connection  with  any 
road  having  such  terminus,  shall  be  permitted  to  use  saii 
bridge  for  railroad  purposes,  upon  such  terms  as  the  director 
of  the  several  companies  interested  may  agree;  and,  in 
case  they  shall  not  be  able  to  agree,  the  terms  shall  be  fixed 
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hj  the  Canal  Board."  Under  this  clause,  all  the  railroads 
moning  to  and  from  Albany  or  East  Albany,  and  all  roads 
ranning  in  connection  with  them,  are  entitled  to  the  benefit 
of  the  use  of  the  bridge.  This  includes  all  the  several  lines 
of  road  leading  to  and  from  these  points  now  in  operation,  or 
that  may  be  hereafter  constructed ;  and,  in  addition  to  this 
use,  is  to  be  taken  into  the  account,  the  use  for  common  travel, 
as  a  public  highway. 

As  to  the  business  up  and  down  the  river  carried  on  by 
vessels  propelled  by .  steam  and  sails,  some  idea  may  be 
gathered  of  the  extent  of  the  business,  and  of  the  number  of 
passages  through  the  draws,  from  a  fact  stated  by  several  wit- 
nesses, that  at  least  seven-eighths  of  all  the  freight  upon  the 
Western  and  Northern  canals,  arriving  at  and  leaving  tide- 
water, enters  and  leaves  the  Hudson  River  at  West  Troy  ; 
and  to  this  is  to  be  added  the  business  growing  out  of  the 
coasting  trade  carried  on  with  the  towns  above  the  bridge. 

There  is  another  question  involved  in  this  case  that  I 
desire  to  have  discussed,  namely,  how  far  the  personal  duties 
and  obligations  imposed  upon  the  grantees  of  the  charter  of  a 
bridge  to  remove  obstructions  to  navigation  occasioned  by  its 
erection,  should  be  taken  into  account  in  determining  the 
question  of  its  lawfulness.  This  assumes  that  the  structure 
would  operate  as. an  impediment  to  navigation,  but  that  the 
difSculty  could  be  relieved  by  the  agency  of  the  grantees,  as 
the  obstructions  occurred.  For  instance,  in  this  charter,  it  is 
made  the  duty  of  the  defendants  to  keep  in  readiness  steam- 
tugs  to  tow  sailing  vessels  through  the  draw ;  and  it  is  also 
provided  that  they  shall  not  suffer  sand-bars  to  continue,  that 
may  be  formed  by  reason  of  the  erection  of  the  bridge  or 
piers,  but  shall  remove  the  same.  Suppose  that  the  draw 
constructed  would  not  admit  of  the  p^age  of  sailing  vessels 
without  the  aid  of  the  tug,  would  this  provision  of  the  char- 
ter l^alize  the  bridge  ?  Again,  suppose  it  should  be  admitted 
that  the  piers  of  the  bridge  would  be  the  means  of  the  forma- 
tion of  bars  above  and  below  them,  so  as  to  impede  naviga- 
tion, would  the  duty  enjoined  upon  the  defendants  in  the 

VOL  IV.— 6 


I 

[ 


82  KO&TBBir  liMarmci'  of  new  yobk, 

gilliman  o.  The  Hudson  Biyei  Bridge  Company. 

charter  to  remove  the  obstructions,  answer  the  legal  objection 
to  the  bridge?  This  question,  so  far  as  I  know,  is  new,  and, 
as  a  general  principle,  is  of  very  great  importance,  and  may 
have  a  considerable  bearing  upon  this  case,  on  the  final  hear- 
ing. The  opening  and  closing  of  the  draw  must  depend 
more  or  less  upon  human  agency.  This  must  necessarily  be 
so,  as  long  as  it  is  admitted^  that  a  proper  draw  may  relieve 
the  bridge  from  obstructing  the  navigation.  The  question  is, 
how  much  farther  may  such  agency  be  relied  on,  in  cases 
where  the  bridge,  from  its  construction,  constitutes  an  obstruc- 
tion even  with  the  proper  management  of  the  draw? 

Another  question,  also,  may  be  involved  in  the  final  deter- 
mination, requiring  the  most  deliberate  consideration ;  and 
that  is,  how  far  the  business  of  commerce  upon  the  riverc  of 
the  country — the  great  natural  highways  for  the  convenience 
ol  trade  and  intercourse— is  to  yield  to  the  convenience  and 
accommodation  of  the  conveyance  of  passengers,  the  chief 
and  primary  business  and  use  of  railroads.  It  is  undoubtedly 
true,  that  railroads  furnish  very  considerable  facilities  for  the 
transportation  of  goods  as  well  as  of  passengere,  and  deserve 
the  fostering  care  and  encouragement  of  the  government  and 
the  country ;  but  it  will,  probably,  not  now  be  denied,  after 
the  experience  that  has  been  had  in  the  practical  use  of  them, 
that,  in  the  transportation  of  goods,  especially  heavy  freight, 
they  cannot  compete  with  the  great  natural  thoroughfares 
subjected  to  such  use  by  steam  vessels  and  other  water  craft. 
Great  care,  therefore,  should  be  taken  that  the  facilities  thus 
furnished  by  a  beneficent  Providence  for  the  convenience  of 
the  business  and  commerce  of  the  country,  should  not  be  so 
encumbered  and  obstructed  by  the  erection  of  artificial  means 
of  crossing,  as  to  render  them  virtually  useless  for  the  pur- 
poses of  navigation.  And  it  is  especially  important  that  some 
general  principles  should  be  arrived  at  in  this  case,  whereby, 
while  the  fair  and  reasonable  navigation  of  the  river  is  secured 
to  the  public,  every  facility  consistent  with  the  same  may  be 
egttepded   to  railroads  in   their  passage   across   the  stream. 

principles  proper  to  be  applied  to  this  case,  will  be,  gen- 
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erally  speaking,  applicable  to  every  other  instance  of  bridging 
this  river,  and  it  is  apparent  that  they  must  so  regulate  and 
control  the  erection  of  bridges,  as  that,  however  multiplied 
they  may  be,  as  the  exigencies  and  business  necessities  of  the 
country  may  demand,  the  reasonably  unobstructed  navigation 
of  the  river  may  still  be  maintained.  No  one  can  desire  to 
see  this  great  natural  thoroughfare  seriously  obstructed,  or  its 
business  and  commerce  materially  crippled.  The  guarantees 
of  the  Constitution  and  of  the  Acts  of  Congress,  but  har- 
monize in  this  respect  with  what  must  be  the  feelings  and 
wishes  of  the  whole  business  community. 

A  question  once  presented  in  this  State,  in  the  Court  of 
Chancery,  and  in  the  Court  for  the  Correction  of  Errors,  and 
decided,  namely,  whether  or  not  the  navigation  between  dif- 
ferent ports  upon  a  public  river  within  the  same  State  comes 
within  the  power  to  regulate  commerce  "  among  the  States," 
need  not  be  considered,  as  no  such  question  has  been  made  by 
the  defendants.  The  affirmative  has  been  maintained  by  the 
highest  authority  in  this  State.  {Steamboat  Company  v.  Z^^h 
tnffstorij  3  Cowen^  713 ;  The  People  v.  Saratoga  and  Rensse- 
laer B.  E.  Co,  15  We(id.,  113.) 

Nor  need  I  examine  the  question,  whether  or  not  the 
power  in  the  State  to  authorize  the  building  of  a  bridge 
across  a  public  river  navigable  from  the  sea  is  not  subordinate 
to  that  conferred  by  the  Constitution  upon  Congress,  to  regu- 
late commerce,  as  no  such  question  has  been  made  in  the  case. 
That  the  power  in  Congress  is  paramount  was  conceded  on 
the  argument,  as  it  was,  also,  in  the  fullest  and  broadest 
terms,  by  the  distinguished  Judge,  (Chief  Justice  Savage,) 
who  delivered  the  opinions  of  the  Court  in  the  two  cases 
already  referred  to. 

Upon  the  whole,  6n  the  grounds  and  for  the  reasons  as- 
signed, I  have  arrived  at  the  conclusion,  that  it  is  due  to  the 
rights  and  interests  of  the  parties,  as  well  as  to  the  questions 
involved,  to  enjoin  the  proceedings  in  the  erection  of  the 
bridge  until  the  final  hearing  of  the  case. 

I  would  further  suggest,  that  although  neither  of  the 
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parties  has  famished  me  with  a  copy  of  an  amendment  to  this 
charter,  made  by  the  legislature  since  the  argument,  and 
pending  the  consideration  of  the  motion,  it  has  come  under 
my  notice ;  and  that,  if  the  charter  is  to  be  regarded  as  a 
public  Act,  I  shall  feel  bound  to  consider  it  at  the  final  hear- 
ing. This  amendment  reduces  the  width  of  the  draw,  if  but 
one,  from  two  hundred  feet  to  one  hundred  and  eighty  feet, 
and  if  two  draws,  from  one  hundred  and  fifty  feet  to  one 
hundred  and  ten  feet  each.  It  is  true  that  certain  officers 
named  may,  in  their  discretion,  direct  these  draws  to  be  en- 
larged, but  this  qualification  presents  a  contingency  I  cannot 
notice  or  attribute  any  weight  to,  in  passing  upon  the  ques- 
tion involved.  It  will  be  for  the  parties  to  consider,  whether 
it  will  not  be  for  the  convenience  of  all  conceriied  that,  in  the 
preparation  for  the  final  hearing,  the  amendment  of  the  char- 
ter shall  be  taken  as  modifying  the  original  Act,  so  as  to  em- 
brace the  whole  case  in  one  hearing.  Much  of  the  evidence 
now  before  me  relates  to  a  bridge  with  the  draws  as  originally 
prescribed,  and,  of  course,  would  be  entitled  to  diminished 
weight  when  used  to  uphold  the  draws  as  altered  in  the 
amendment. 

Let  an  injunction  issue  according  to  the  prayer  of  the  bill. 


The  Richmond. 


On  a  libel  for  the  adjustment  of  salvage,  filed  by  the  former  owners  of  the  cargo 
of  a  whaling  vessel,  which  cargo,  on  the  wrecking  of  the  vessel  at  Behring's 
Straits,  had  been  attempted  to  be  sold  by  her  master  to  the  claimants,  who 
brought  it  to  New  York  and  in  whose  possession  it  continued,  this  Court,  in 
awarding  to  the  libellants  the  proceeds  of  the  sale  of  the  cargo  by  the  claim- 
ants, after  deducting  salvage  and  freight,  also  allowed  to  them  interest,  from 
the  date  of  such  sale,  on  the  amount  awarded  to  them. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  9th,  1867.) 

This  was  a  libel  filed  in  the  District  Court  against  the 
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cargo  of  the  whaling  ship  Richmond,  for  the  adjustment  of 
salvage.  The  vessel  was  cast  away  near  Behring's  Straits,  and 
her  cargo  of  whalebone  and  oil  was  there  attempted  to  be 
sold  by  her  master  to  parties  who  brought  it  to  New  York. 
The  former  owners  of  the  cargo  filed  the  libel,  claiming  that 
the  sale  by  the  master  was  void,  and  that  the  property  was 
still  theirs,  and  that  the  parties  claiming  under  the  sale  were 
entitled  only  to  salvage.  The  District  Court  upheld  the  sale 
and  dismissed  the  libel.  The  libellants  appealed  to  this  Court, 
which  declared  the  sale  invalid,  and  reversed  the  decree  of  the 
District  Court,  and  awarded  to  the  libellants  the  proceeds  of 
the  sale  of  the  cargo  by  the  claimants,  after  deducting  one- 
half  of  it  as  salvage,  with  interest  from  the  date  of  such  sale, 
oil  the  amount  of  the  recovery.  On  an  appeal  to  the  Supreme 
Court,  {Post  V.  Jones^  19  How,^  150,)  that  Court  decided  that, 
in  addition  to  the  salvage  allowed  to  the  claimants  by  the 
Circuit  Court,  there  must  be  deducted  from  the  proceeds  of 
the  cargo,  the  freight  on  it  from  the  Sandwich  Islands  to  New 
York.  The  mandate  of  th^  Supreme  Court  directed  that  the 
decree  of  the  Circuit  Court  be  reversed,  and  the  cause  re- 
manded, with  directions  to  have  the  amount  due  to  each  party 
adjusted  according  to  the  principles  stated  in  the  opinion  of 
that  Court.  That  opinion  was  silent  on  the  question  of  inter- 
est. On  the  coming  down  of  the  mandate,  this  Court  referred 
it  to  a  Commissioner  to  ascertain  the  amount  due  to  the  par- 
ties. His  report  allowed  to  the  libellants  interest,  from  the 
date  of  the  sale  by  the  claimants,  on  the  amount  awarded  to 
them.  To  this  allowance  of  interest  the  claimants  now  ex- 
cepted. 

Dcmid  Lordy  for  the  libellants. 

Charles  O* Conor y  for  the  claimants. 

The  Court  overruled  the  exception  and  confirmed   the 
report. 
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Benjakin  Tatham  and  others 

vs. 
BoBEBT  W.  Lowber  and  others.    In  Equity. 

In  a  patent  soit,  in  equity,  the  proper  practice  is,  in  taking  an  account  of  profits 
before  a  master,  to  take  it  down  to  the  time  of  the  hearing  before  the  master, 
if  the  infringement  continues  to  that  period. 

Where  the  defendants  have  not  all  of  them  been  jointly  concerned  in  the  in- 
fringement, for  the  whole  time  covered  by  the  account,  their  several  liabili- 
ty must  be  apportioned,  in  making  up  the  decree. 

The  mode  of  arriving  at  such  profits,  under  a  patent  for  machinery  for  the  man- 
ufacture of  lead  pipe. 

Interest  allowed  on  such  profits  to  the  date  of  the  master's  report 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  14th,  1857.) 

This  was  a  hearing  on  exceptifns  to  the  report  of  a  master 
as  to  the  amount  recoverable  by  the  plain tiifs  in  a  suit  in 
equity  for  the  infringement  of  lettei*s  patent  for  macliinery  for 
the  manufacture  of  lead  pipe. 

George  C.  Goddardy  for  the  plaintiffs. 

WiUiam  Curtis  Noyes^  for  the  defendants. 

Nelson,  J.  The  first  objection  to  the  report  is,  that  an 
account  of  the  profits  of  the  defendants,  as  damages,  has  been 
taken  for  a  period  subsequent  to  the  time  of  the  filing  of  the 
bill,  whereas  it  is  claimed  that  it  should  have  been  limited  to 
the  time  of  the  commencement  of  the  suit  The  objection  is 
not  well  taken.  The  practice  in  such  cases,  in  equity,i8  to  take 
the  account  down  to  the  time  of  the  hearing  before  the  mas- 
ter, if  the  infringement  continues  to  that  period,  thereby  pre- 
venting the  necessity  and  expense  of  a  new  suit ;  and  I  can 
perceive  no  well-founded  objection  to  this  practice.  The  right 
as  between  the  parties  to  the  litigation,  in  respect  to  the  use ' 
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BI37JAHIN  Tatham  and  others 

vs. 
Robert  W.  Lowber  and  others.    In  Equity. 

In  a  patent  suit,  in  equity,  the  proper  practice  is,  in  taking  an  account  of  profits 
before  a  master,  to  take  it  down  to  the  time  of  the  hearing  before  the  master, 
if  the  infringement  continues  to  that  period. 

Where  the  defendants  have  not  all  of  them  been  jointly  concerned  in  the  in- 
fringement, for  the  whole  time  covered  by  the  account,  their  several  liabili- 
ty must  be  apportioned,  in  making  up  the  decree. 

The  mode  of  arriving  at  such  profits,  under  a  patent  for  machinery  for  the  man- 
ufacture of  lead  pipe. 

Interest  allowed  on  such  profits  to  the  date  of  the  master's  report 

(Before  Nei£ON,.J.,  Southern  District  of  New  York,  September  14th,  185*7.) 

This  was  a  hearing  on  excepti9n8  to  the  report  of  a  master 
as  to  the  amount  recoverable  by  the  plaintiffs  in  a  suit  in 
equity  for  the  infringement  of  letters  patent  for  machinery  for 
the  manufacture  of  lead  pipe. 

George  C.  Godda/rd^  for  the  plaintiffs. 

William  Curtis  Noyes^  for  the  defendants. 

Nelson,  J.  The  first  objection  to  the  report  is,  that  an 
account  of  the  profits  of  the  defendants,  as  damages,  has  been 
taken  for  a  period  subsequent  to  the  time  of  the  filing  of  the 
bill,  whereas  it  is  claimed  that  it  should  have  been  limited  to 
the  time  of  the  commencement  of  the  suit.  The  objection  is 
not  well  taken.  The  practice  in  such  cases,  in  equity,i8  to  take 
the  account  down  to  the  time  of  the  hearing  before  the  mas- 
ter, if  the  infringement  continues  to  that  period,  thereby  pre- 
venting the  necessity  and  expense  of  a  new  suit ;  and  I  can 
perceive  no  well-founded  objection  to  this  practice.  The  right 
as  between  the  parties  to  the  litigation,  in  respect  to  the  use  of 
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the  patent,  has  been  determined,  leaving  in  dispate  no  ques- 
tion but  the  damages.  If  a  secoi!d  suit  were  brought,  the 
decree  in  the  first  would  be  conclusive  of  the  right,  and  the 
only  question  open  would  be  that  of  damages ;  and,  as  to  that 
question,  the  same  defence  may  be  made  on  taking  the  account 
for  a  time  subsequent  to  the  commencement  of  the  suit,  which 
could  be  made  in  case  a  new  suit  were  instituted.  It  is  com- 
mon, in  the  case  of  a  bill  filed  for  an  infringement,  and  a  mo- 
tion made  for  a  preliminary  injunction,  .where  the  question  of 
infringement  is  not  manifest,  and  enjoining  the  defendant 
would  produce  serious  hardship  or  derangement  of  his  busi- 
ness, to  withhold  the  injunction  on  the  defendant's  keeping  an 
account,  or  giving  security  for  the  damages  accruing,  which 
assumes  the  right  of  the  plaintiff*  to  recover  damages  for  the 
alleged  infringement  subsequently  to  the  commencement  of 
the  suit. 

Another  objection  is,  that  the  account  should  have  been 
taken  for  the  time  during  which  all  the  defendants  were  jointly 
concerned  in  the  infringement.  A  portion  of  the  account 
taken  accrued  after  Lowber  left  the  concern,  and  that  portion 
has  been  reported  against  the  remaining  parties,  Leroy  and 
Smith.  I  perceive  no  difliculty  in  the  case,  as  the  liability  of 
the  defendants  may  be  apportioned  in  making  up  the  decree. 
No  decree  should  be  entered  against  Lowber  for  profits  which 
accrued  after  he  withdrew  from  the  concern. 

The  master  arrived  at  the  profits  by  taking  the  diflerence 
between  the  average  price  of  pig-lead  during  the  period  cov- 
ered by  the  accounting  and  the  average  price  of  lead-pipe 
during  the  same  period,  such  difference  being  the  value  added 
to  the  lead  by  its  manufacture  into  pipe.  From  that  differ- 
ence he  deducted  the  cost  of  manufacturing  the  lead  into  the 
pipe,  and  the  remainder  he  called  the  profits  made  by  the 
defendants  upon  the  manufacture,  and  to  the  sum  thus  ascer- 
tained he  added  interest  to  the  date  of  his  report.  I  concur 
with  the  report  of  the  master  as  to  the  extent  of  the  profits, 
and  I  think  that  the  interest  was  properly  chargeable. 

Exceptions  overruled. 
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The  R.  L.  Maybey. 

As  a  general  rule,  where  two  Bteam-tugs  are  both  of  them  endeavoring  to  be  the 
first  to  reach  a  sailing  vessel,  for  the  purpose  of  taking  ofif  her  passengers  or 
towing  her,  the  tug  which  first  arrives  to  speak  for  the  employment,  is  entitled 
to  its  position,  and  the  other  tug  must  see  to  it  that  a  collision  between  them 
is  avoided. 

Where,  on  a  libel  filed  to  recover  damages  for  a  collision  between  two  such  tugs, 
such  privilege  of  position  is  not  shown  in  favor  of  the  libelling  tug,  the  libel 
will  be  dismissed. 

Wliere  two  such  tugs  are  approaching  a  vessel  for  such  purpose,  the  one  ap- 
proaching in  the  wake  of  the  vessel's  course,  has  no  superior  right,  by  reason 
of  that  fact  alone,  to  first  speak  to  the  vessel,  over  the  other  tug,  which  is  ap- 
proaching from  another  direction. 

Wliere  a  collision  occurs  by  the  wilful  fault  or  intentional  wrong  of  both  parties, 
the  damages  will  not  be  apportioned,  but  the  libel  will  be  dismissed. 

(Before  Nei^on,  J.,  Southern  District  of  New  York,  September  14th,  1857.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  by 
Russell  Sturgis,  owner  of  the  steam-tug  Hector,  against  the 
steara-tug  R.  L.  Maybey,  to  recover  .damages  growing  out  of  a 
collision  between  the  two  vessels,  which  occurred  outside  of 
Sandy  Hook,  on  the  morning  of  the  11th  of  August,  1854. 
The  District  Court  dismissed  the  libel,  and  the  libellant  ap- 
pealed to  this  Court. 

John  jE  BurriU,  for  the  libellant. 

Dennis  McMahon^  for  the  claimants. 

Nelson,  J.  The  brig  Wanderer  was  coming  up  slowly  on 
•  a  northwesterly  course,  preparatory  to  entering  the  bay,  when 
the  two  tugs  started  in  opposite  directions  for  her,  advancing, 
the  one  on  a  northwesterly,  and  the  other  on  a  southwesterly 
course,  with  a  view  to  the  job  of  taking  off  her  passengers,  or 
towing  her  to  the  city.  The  two  tugs  were  a  mile  or  a  mile 
and  a  half  apart  when  they  started  for  the  brig,  the  Hector 
being  rather  nearer  to  her,  but  the  Maybey  being  the  faster 
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yeesel.  The  proofs  are  very  confused  and  contradictory.  Bat 
one  question  of  fact  scenes  to  be  undisputed,  and  that  is,  that 
both  tugs  started  for  the  brig  about  the  same  time,  and  each 
with  the  ayowed  intent  of  reaching  her  first,  so  as  to  secure 
the  job.  Orders  were  given  on  board  each  vessel  to  that  eflfect, 
and  appear  to  have  been  carried  out  with  a  reckless  indiffer- 
ence to  the  consequences.  The  tugs  met  head  and  head  at  the 
brig,  the  Hector,  the  smaller  vessel,  getting  the  worst  of  it. 
It  is  impossible  to  say,  so  contradictory  is  the  evidence,  which 
vessel  first  arrived  at  the  brig,  to  speak  to  her.  The  truth,  no 
doubt,  is,  that  there  was  very  little  difference  in  point  of  time, 
not  sufiicient,  probably,  to  put  either  vessel  in  fault  in  this  re- 
spect. As  a  general  rule,  no  doubt,  the  tug  first  ai-riving  to 
speak  for  the  employment,  is  entitled  to  its  position,  and 
another  approaching  must  see  to  it,  that  a  collision  is  avoided. 
On  this  ground  alone,  I  think,  the  decree  below  dismissing  the 
libel  is  justified.  In  order  to  sustain  the  suit,  it  should  have 
been  shown  that  the  Hector  had  first  arrived  and  was  entitled 
to  the  privilege  of  the  position.  If  the  Maybey  was  there  first, 
it  was  the  duty  of  the  Hector  to  pass  on  the  other  side  of  the 
brig,  or  port  her  helm  and  pass  both  vessels  to  the  right.  I 
cannot  say,  upon  the  proofs,  that  she  had  acquired  the  privi- 
leged position ;  on  the  contrary,  they  are  equally  strong  that 
the  rival  tug  had  gained  it. 

Considerable  pains  have  been  taken  to  show  that  the  tug 
approaching  the  brig  in  the  wake  of  her  course,  is  entitled  to 
the  privilege  of  first  speaking  to  her,  by  reason  of  being  in  a 
situation  to  enter,  at  once,  upon  the  towing.  But,  I  see  no 
reason  or  propriety  in  this  view  of  the  case.  The  first  step 
is  to  speak  to  the  vessel,  and  ascertain  if  she  desires  assistance. 
It  is  time  enough  to  place  the  tug  in  a  position  to  tow,  after 
the  engagement  is  made  for  the  service.  The  Maybey,  there- 
fore, had  the  same  right  to  approach  the  head  of  the  brig,  as 
the  Hector  the  stern. 

The  Court  below  put  the  decision  mainly  upon  the  ground, 
that  the  collision  occurred  by  the  wilful  fault  or  intentional 
wrong  of  both  parties,  and  that,  consequently,  the  vessel  com- 
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plaining,  having  voluntarily  taken  her  chances  in  the  collision, 
must  abide  the  loss.  It  has  been  insisted,  that  admitting  this 
to  be  so,  then,  both  vessels  being  in  fault,  the  libel  should  not 
have  been  dismissed,  but  the  damages  should  have  been  appor- 
tioned. I  have  found  no  case  where  the  apportionment  has 
been  made  in  a  case  like  the  present,  namely,  where  the  colli- 
sion occurred  by  the  wilful  and  intentional  act  of  both  parties ; 
and  I  shall  not  be  the  first  to  make  the  precedent.  If  two  ves- 
sels choose,  voluntarily,  ta  take  the  chances  of  knocking  off 
each  other's  heads,  I  shall  lay  down  no  rule  that  will  invite 
the  unfortunate  one  into  a  Court  of  Admiralty  for  redress. 
The  remedy  for  the  owner  is  to  discharge  his  master  and  crew, 
and  man  his  vessel  with  competent  and  prudent  hands. 
The  decree  of  the  Court  below  is  affirmed.* 


The  Union. 


Where,  in  a  suit  in  rem  against  a  vessel,  after  she  had  heen  discharged  on  a 
stipulation  for  costs  and  value,  the  latter  in  $4000,  the  amount  claimed  in  the 
libel,  the  libel  was  amended  by  claiming  $8000,  and  subsequently  a  decree  was 
entered  iD  favor  of  the  libellant,  for  $7834.75,  with  interest,  with  a  provision 
that  the  stipulators  pay  into  the  registry  the  amount  of  the  stipulation,  and 
afterwards  the  District  Ck)urt  made  an  order  that  the  claimant  redeliver  the 
vessel  to  the  marphal,  but  that,  it  being  represented  that  she  was  beyond  his 
control,  he  pay  into  the  registry  $10,000,  part  of  the  purchase  money  of  the 
vessel  on  her  sale  by  him  subsequently  to  her  discharge,  and  that  that  be  taken 
as  a  sufficient  compliance  with  the  order  to  redeliver:  Ueldj  on  appeal,  that  the 
order  for  the  redelivery  of  the  vessel  ,or  the  payment  of  the  $10,000  into  the 
registry,  was  erroueous. 

The  vessel,  after  being  so  discharged,  returned  into  the  hands  of  her  owner  sub- 
ject to  all  previously  existing  liens  or  charges,  the  same  as  before  her  seizure, 
except  that  on  account  of  which  she  was  seized ;  and  she  was  also  subject  to 
any  subsequently  accruing  liens  or  charges  in  the  hands  of  her  owner,  or  in 
the  hands  of  any  person  to  whom  she  might  be  transferred. 

*  This  decree  was,  on  appeal,  reversed  by  the  Supreme  Court    (See  Sturgis 
V.  Clough,  21  How.f  451.) 
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A  redellverj  of  the  vessel  would  be  one  subject  to  all  these  existing  or  subse- 
quently accruing  liens,  and  also  to  the  rights  of  any  bona  fide  purchaser,  in 
case  of  a  sale  of  her  in  the  meantime. 

In  this  case,  the  vessel  had,  after  her  discharge,  been  sold  and  passed  into  the 
hands  of  her  purchaser ;  and  his  title  was  undoubted. 

In  case  of  any  mistake  or  fraud  committed  in  entering  into  the  stipulation,  and 
of  the  improvident  discharge  of  the  vessel,  it  would  be  competent  for  the 
Ck)urt  to  relieve  the  parlies  concerned,  on  an  application  within  a  reasonable 
time,  by  ordering  the  vessel  back  into  the  custody  of  the  officer. 

Before  Nelson,  J.,  Southern  District  of  New  York,  September  15th,  1867.) 

This  was  a  libel  in  re7/i,  filed  in  the  District  Court,  by  the 
owners  of  the  ship  Charles,  against  the  steamship  Union,  for 
a  collision,  which  occurred  off  Cape  Hatteras,  on  the  3d  of 
February,  1854.  The  libel  claimed  $4000  damages.  Tlie 
owners  of  the  Union  appeared  as  claimants,  to  defend,  and 
two  of  them,  Spofford  and  Tileston,  entered  into  the  usual 
stipulation  for  costs  and  the  value  of  the  vessel,  the  latter  to 
the  extent  of  $4000,  the  damages  claimed  in  the  libel,  upon 
which  the  vessel  was  discharged  from  the  arrest,  by  an  order 
of  the  Court,  on  the  7th  of  March,  1864,  and  passed  into  the 
hands  of  her  owners.  On  the  27th  of  May  following,  the 
libellants  amended  the  libel,  claiming  eight  thousand  instead 
of  four  thousand  dollars  damages.  On  the  13th  of  April, 
1855,  the  District  Court  entered  an  interlocutory  decree  in 
favor  of  the  libellants,  which  was  general  in  its  terms,  con- 
demning the  steamship  Union  in  the  amount  of  the  damages 
sustained  by  the  collision  in  the  pleadings  mentioned,  and 
referring  the  case  to  a  Commissioner  to  ascertain  and  compute 
the  amount.  A  great  deal  of  evidence  was  taken  before  this 
officer,  upon  the  question,  and,  on  the  19th  of  May,  1856,  he 
reported  the  amount  at  $7834.75,  with  interest.  Exceptions 
were  taken  to  the  report,  but  they  were  overruled,  and  a  final 
decree  was  entered  on  the  10th  of  June,  1856,  for  the  amount 
reported.  That  decree  further  provided,  that  unless  an  ap- 
peal should  be  taken  from  the  decree,  the  stipulators  sliould 
pay  into  the  registry  the  amount  of  the  stipulation  for  costs 
and  value,  and  the  Clerk  should  distribute  the  proceeds.    On 
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the  3d  of  December,  1856,  a  motion  was  made  in  the  District 
Court,  on  behalf  of  the  libellants,  that  the  claimants  bring  the 
ship  or  her  proceeds  into  court,  or  that,  in  default  thereof,  the 
stipulation  be  increased,  and  a  decree  of  the  Court  be  entered 
thereon,  for  the  full  amount  of  the  damages  decreed.  The 
claimants  opposed  that  motion,  and  read  an  affidavit  showing 
that,  after  the  vessel  was  discharged  from  the  arrest  on  the 
stipulation,  and  about  the  middle  of  March,  1856,  she  sailed 
for  Europe,  and  was  delivered  to  a  company  who  had  pur- 
chased her,  and  that  the  claimants  had  had  no  interest  in  her 
since.  On  the  20th  of  December,  1856,  the  District  Court 
ordered  that  the  claimants  redeliver  to  the  Marshal  the  vessel, 
that  she  might  be  taken  to  satisfy  the  decree  rendered  in  the 
cause,  but  that,  it  being  represented  that  she  was  beyond  their 
control,  the  claimants  pay  into  the  registry  the  sum  of  ten 
thousand  dollars,  a  part  of  the  purchase  money  of  t^ie  ship,  and 
that  the  same  be  taken  as  a  sufficient  compliance  with  the  order 
to  re-deliver.    The  claimants  then  appealed  to  this  Court. 

Edwin  W.  Stoughton  and  Danid  D,  Lord^  for  the  libel- 
lants. 

Frcmcis  JB.  Cutting ^  for  the  claimants. 

Nelson,  J.  Upon  the  proofs,  I  am  satisfied  that  the  de- 
cree of  the  Court  below  in  favor  of  the  libellants  was  correct 
and  should  be  affirmed. 

The  questions  presented  on  the  appeal  relate  more  particu- 
larly to  the  amount  of  damages.  It  is  to  be  observed,  in  the 
first  place,  that  this  is  a  proceeding  m  rem^  the  owners  ap- 
pearing to  defend,  as  claimants,  on  entering  into  the  usual 
stipulation.  Therefore,  no  decree  can  be  rendered  personally 
against  them,  except  as  8tipulatoi*s  in  the  suit ;  and, of  course, 
only  to  the  amount  provided  for  in  their  stipulation.  Hence, 
the  decree  in  this  case,  so  far  as  it  affects  the  owners  person- 
ally, is  properly  limited  to  that  amount,  and,  also,  to  the  two 
owners,  Spofford  and  Tileston,  who  were  the  only  parties  to 
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the  stipalation.    In  other  words,  the  decree  as  against  them  ia 
for  the  $4000  and  costs. 

The  question,  therefore,  as  to  any  further  liability,  turns 
upon  the  validity  of  the  subsequent  order  to  redeliver  the  ves- 
sel into  the  custody  of  the  Marshal,  or,  in  default  thereof,  to 
pay  into  the  registry  the  sum  of  $10,000.   This  order  assumes 
that  the  discharge  of  the  vessel  from  the  seizure,  and  her  de- 
livery to  her  owners,  was  not  absolute,  but  that  she  is  still  sub- 
ject to  the  exertion  of  the  power  of  the  Court  for  the  purpose 
of  satisfying  any  decree.  No  case  has  been  furnished  in  which 
this  power  of  the  Admiralty  has  been  exerted  ;  and,  on  prin- 
ciple, I  do  not  well  see  how  it  can  be  maintained.     The  ves- 
sel, after  being  discharged  from  the  arrest  upon  the  giving  of 
the  bond  or  stipulation,  returns  into  the  hands  of  her  owner, 
subject  to  all  previously  existing  liens  or  charges,  the  same  as 
before  the  seizure,  except  as  respects  that  on  account  of  which 
the  seizure  was  made.  She  is  also  subject  to  any  subsequently 
accruing  liens  or  cliarges  in  the  hands  of  her  owner,  or  in  the 
hands  of  any  person  to  whom  she  may  have  been  transferred. 
The  redelivery,  therefore,  of  the  vessel,  if  permitted,  or  en- 
forced, must  necessarily  be  a  redelivery  subject  to  all  these 
existing  or  subsequently  accruing  liens,  and,  also,  to  the  rights 
of  any  hona  fide  purchasers,  if  a  sale  has  in  the  meantime 
taken  place.     The  complication  and  embarrassment  growing 
out  of  the  exercise  of  the  power,  if  sanctioned,  are  apparent, 
and  this,  doubtless,  accounts  for  the  absence  of  any  precedent 
in  the  books.    In  the  present  case  the  vessel  has  been  sold, 
and  has  passed  into  the  hands  of  the  purchaser,  and  his  title 
is,  I  think,  undoubted.     It  is  so  for  the  reason  that,  on  the  dis- 
charge of  the  vessel,  on  the  giving  of  the  bond  or  stipulation, 
she  is  thereby  discharged  from  the  lien  or  incumbrance  which 
constituted  the  foundation  of  the  proceeding  against  her,  the 
security  taken  being  the  substitute  for  the  vessel. 

This  view  is  strengthened  by  the  provisions  of  the  Act  ot 
March  3d,  1847,  (9  U,  S,  Stat,  at  Large^  181,)  which  provides 
that,  in  case  of  a  warrant  against  the  vessel,  or  other  process  in 
remy  it  shall  be  the  duty  of  the  Marahal  to  stay  the  execution 
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of  tlie  process,  or  to  discharge  the  property  arrested,  if  the 
same  has  been  levied  on,  on  receiving  from  the  claimani  a 
bond  or  stipulation  in  double  the  amount  claimed  by  thelibel- 
lant,  &c.  According  to  the  terms  of  the  Act,  the  tender  of  the 
proper  security  in  time  would  seem  to  prevent  even  the  arrest 
of  the  vessel,  and,  of  course,  in  such  a  case  there  could  be  no 
claim  to  a  redelivery. 

I  agree,  that  if  there  has  been  any  mistake  or  fraud  com- 
mitted in  entering  into  the  stipulation,  and  the  vessel  has  been 
improvidently  discharged,  it  would  be  competent  for  the  Court 
to  relieve  the  parties  concerned,  on  an  application,  within  a 
reasonable  time,  by  ordering  the  vessel  back  into  the  custody 
of  the  officer.  But  that  is  wholly  a  diflFerent  question  from 
the  one  now  under  discussion. , 

Then  as  to  that  part  of  the  decree  or  order  which  requires 
the  claimant  to  pay  in  a  portion  of  the  purchase  money.  K 
the  vessel  is  not  subject  to  the  exercise  of  this  power  of  the 
Court,  to  be  redelivered  into  the  custody  of  the  Marshal,  to  be 
applied  to  the  payment  of  the  damages,  it  follows  that  the 
proceeds  of  a  sale  are  not.  They  cannot,  in  this  respect,  be 
distinguished  from  the  vessel  hereelf. 

I  must,  therefore,  rfeveree  the  decree  or  order  directing  the 
redelivery  of  the  vessel,  or  the  payment  of  the  $10,000  into 
the  registry,  and  affirm  the  decree  against  the  stipulators. 


The  Undebwrtteb. 

In  this  case,  the  service  was  a  salvage  service,  and  is  entitled  to  a  salvage  com- 
pensation. 

Reasons  stated,  why  the  compensation  aUowed  by  the  District  Court  was  too 
large. 

The  character  of  the  evidence  as  to  the  injury  Buffered  by  the  salving  vessel, 
commented  on. 

Apportionment  of  the  salvage. 

No  costs  allowed  on  either  side,  in  this  Court. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  17th,  ISSY.) 
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This  was  a  libel  in  rem.^  filed  in  the  District  Court  by  the 
owners  of  the  steamship  Delaware,  against  the  ship  Under- 
'writer,  to  recover  salvage  for  contributing  to  the  rescue  of  the 
Underwriter,  which  was  stranded  on  Squam  Beach,  in  April, 
1854,  laden  with  a  cargo  and  passengers.  The  Delaware  had 
started  on  one  of  her  usual  trips  from  the  city  of  New  York 
to  the  city  of  Philadelphia,  and,  on  the  morning  of  the  ITth 
of  April,  discovered  the  tJnderwriter  in  distress.  The  storm 
had  subsided,  but  the  wind  was  [fresh  from  the  land,  and  the 
Bea  was  rolling  heavily  upon  the  vessel.  She  had  on  board 
between  six  and  seven  hundred  passengers.  Efforts  were 
being  made  from  the  shore  to  communicate  with  her  by  life- 
boats and  otherwise,  but  without  success.  The  master  of  the 
Delaware  neared  her,  and  sent  a  boat  to  communicate  with 
the  captain  and  ascertain  if  he  desired  assistance.  The  hands 
in  the  boat  succeeded  in  the  communication,  and  learned  from 
the  captain  that  he  desired  the  Delaware  to  remain  and  fur- 
nish aU  tlie  assistance  in  her  power.  Efforts  were  made  to 
get  lines  attached  to  a  hawser,  but  without  success.  The  boat 
in  the  course  of  her  service,  capsized,  from  the  violence  of  the 
sea,  but  all  the  hands  were  saved  except  one,  by  a  life-boat 
from  the  shore.  The  Delaware  remained  at  the  place  during 
the  day  and  succeeding  night  and  until  the  next  morning, 
when  assistance  was  sent  down  from  the  city  by  the  owner  of 
the  TJnderwriter,  and  the  master  of  the  Delaware  was  told 
that  his  services  were  no  longer  required,  and  she  left.  The 
Underwriter  was  finally  saved  by  taking  off  her  passengers, 
and  transferring  her  cargo  of  e^oods  and  merchandise  to  light- 
ers, and  by  the  aid  of  pumps  and  heavy  anchors,  and  the 
power  of  steam-tugs,  all  of  which  occupied  some  five  or  six 
days.  The  crew  of  the  Delaware  consisted  of  some  thirty 
hands.  The  Underwriter,  it  was  agreed,  was  worth  $56,000 ; 
the  Delaware  about  $80,000,  and  her  cargo  $90,000.  There 
was  also  some  evidence  that  the  steamer  was  damaged  by 
means  of  the  deck  freight,  and  otherwise,  from  remaining  at 
anchor  in  a  heavy  sea. 

The  District  Court  held  the  service  rendered  by  the  Delar 
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ware  to  have  been  a  salvage  service,  and  awarded  to  her 
owners  and  crew  the  sum  of  $5000.  The  claimant  appealed 
to  this  Court. 

Oeorge  J,  Cornell^  for  the  libellants. 

Francis  JS,  Cutting^  for  the  claimant. 

Nelson,  J.  I  agree  with  the  Court  below  that  the  service 
of  the  Delaware  might  properly  be  regarded  as  a  salvage 
service ;  and  that  the  compensation  was  rightfully  made  in 
conformity  with  the  principles  applicable  to  such  a  service. 
There  appears  to  have  been  great  excitement  and  confusion 
among  the  passengers  on  board  of  the  Underwriter  at  the  time 
of  the  arrival  of  the  steamer ;  and  her  presence,  the  advice 
given  to  the  captain,  and  the  consent  to  remain  and  render  all 
the  assistance  practicable,  together  with  the  efforts  made  for 
the  purpose,  until  the  means  of  assistance  arrived  from  the 
owner,  may  well  have  contributed  somewhat  to  the  saving  of 
the  vessel,  and  furnish  a  claim  to  compensation  beyond  that  of 
mere  labor  and  service.  But,  comparing  this  assistance  of  the 
steamer  and  her  hands,  including  her  detention  and  damage, 
with  the  service  and  expense  which  were  subsequently  required 
and  rendered  by  the  owner  before  she  was  rescued,  I  cannot 
but  think  that  the  compensation  awarded  was  too  high,  and 
that  the  rate,  if  extended  to  the  eflScient  service  and  expense 
in  the  saving  of  the  vessel,  would,  in  the  aggregate,  constitute 
a  salvage  allowance  beyond  the  principles  generally  admitted 
as  governing  cases  of  this  description.  I  think,  also,  that  the 
injury  to  the  steamer,  claimed  to  have  been  occasioned  while 
she  was  detained,  has  been  greatly  exaggerated.  No  repairs 
seem  to  have  been  made  upon  her  for  a  month  after  the  alleged 
injury  occurred,  the  vessel  being,  in  the  meantime,  engaged 
in  her  usual  trips ;  and  the  bills  of  repaire  have  not  been  pro- 
duced, nor  is  it  pretended  that  the  cost  approached  the  esti- 
mate furnished.  The  shipwright  states  that  he  repaired  her 
but  partially,  and  then  gives  us  a  general  estimate  of  what  it 
would  have  cost  to  repair  her  thoroughly.    He  states  the  ex- 
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peDse  at  $2500  or  $3000.  Another  witness  states  that  it  would 
have  cost  $800  or  $1000  to  put  her  joiner  work  in  good  order. 
All  this  is  very  unsatisfactory,  and  subject  to  abuse  in  making 
up  an  account  to  the  extent  of  the  injuries  to  the  vessel. 

I  think  $2500  in  this  case  a  liberal  compensation  to  the 
owners,  master  and  hands  of  the  Delaware  for  the  detention 
and  service,  including  the  injury  to  the  vessel,  and  shall  mod- 
ify the  decree  so  as  to  reduce  it  to  this  amount,  without  costs 
on  either  side  in  this  Court,  and  apportion  the  $2500  as  fol- 
lows :  $2000  to  the  owners  of  the  Delaware ;  $100  to  the  mas- 
ter, and  the  same  to  the  mate  ;  and  the  residue  to  be  divided 
equally  among  the  representatives  of  Leland,  and  the  other 
persons  composing  the  crew  of  the  vessel. 


The  New  England  Sobbw  Company 

vs. 
Chables  Blcven  and  Edwasd  B.  Mead. 


Chables  Bliven  and  Edwabd  B.  Mead 

vs. 
The  New  England  Screw  Company. 

A  cnstomer,  who  has  dealt  with  his  vendor  in  conformity  with  a  usag^  known  to 
the  customer,  in  regard  to  filling  orders  for  goods,  must,  if  he  sues  for  a 
breach  of  contract  by  the  vendor  in  not  filling  orders,  establish  a  right  supe- 
rior to  that  arising  out  of  such  usage,  or  else  he  cannot  recover,  provided  he 
has  been  treated  fairly,  in  conformity  with  such  usage. 

(Before  Nelson,  J.,  Southern  District  of  Kew  York,  September  23d,  1857.) 

The  first  of  these  suits  was  an  action  to  recover  a  balance 

dae  to  the  plaintiffs  for  screws  delivered  to  the  defendants. 

The  second  was  an  action  to  recover  damages  for  an  alleged 
VOL.  rv.— 7 
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breach  of  contract  in  not  filling  orders  for  screws.  On  the 
trials,  verdicts  were  taken  for  the  plaintiffs  severally,  subject 
to  the  opinion  of  the  Court,  upon  cases  to  be  made. 

Ed/win  W.  StcmghtoUy  for  the  Company. 

George  WiUiam  Wright^  for  Bliven  and  Mead. 

Nelson,  J.  On  looking  into  the  facts,  I  am  satisfied  that 
the  plaintiffs  in  the  first  salt  are  entitled  to  a  judgment  for 
$1,990.01,  T^ith  interest  from  September  27th,  1853. 

The  evidence  in  the  second  suit  is  full  to  show  the  usage 
of  the  Company  in  filling  the  orders  of  their  customers,  and 
that  it  was  known  to  these  parties ;  and,  also,  that  their  deal- 
ings with  the  Company  from  its  commencement  had  been  in 
conformity  with  it.  The  tisage  was,  on  receiving  orders  from 
their  customers,  to  file  them  away  and  fill  them  up  in  turn, 
in  proportion  to  other  orders  on  hand  at  the  same  time  to  be 
filled  up.  The  Company  had  from  five  to  six  hundred  cus- 
tomers, with  standing  orders,  to  be  filled  as  fast  a  practicable, 
or,  as  the  capacity  to  manufacture  screws  would  permit.  For 
some  time,  the  gimlet  or  sharp-pointed  screws,  as  they  were 
called,  were  manufactured  at  no  other  establishment,  and  the 
demand  for  the  article  seems  to  have  been  very  great.  For 
aught  that  appears  in  the  case,  the  parties  here  were  dealt  with 
upon  the  same  footing  as  other  customers  of  the  Company. 
Many  of  the  orders  were  not  filled  in  six  months  or  a  year, 
and  some  never  in  full.  The  course  of  the  usage  necessarily 
left  the  apportionment  of  the  screws,  as  manufactured,  upon 
the  orders  on  hand,  fo  the  discretion  of  the  Company.  But, 
if  otherwise,  it  would  be  an  endless  undertaking  to  ascertain, 
with  any  degree  of  certainty,  whether  the  apportionment  had 
been^o  rata^  in  the  filling  up  of  some  five  or  six  hundred 
orders ;  and,  without  such  an  inquiry,  it  would  be  impossible 
to  ascertain  whether  injustice  was  done  to  these  parties  or 
not. 

An  effort  has  been  made  to  take  the  order  given  on  the 
15th  of  October,  1852,  out  of  the  usage,  on  the  ground  that 
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it  was  accepted  absolutely,  to  be  filled  on  the  15th  of  March, 
and  the  15th  of  April  following.  Bnt,  on  looking  into  the  evi- 
dence on  the  subject,  and  the  circumstances  under  which  the 
order  was  given  and  accepted,  I  am  satisfied  that  it  forms  no 
exception  to  the  general  usage,  and  was  accepted  subject  to  it. 
These  parties  seem  to  have  been  fairly  dealt  with,  the 
same  as  all  other  customers,  and,  unless  they  can  establish 
some  right  superior  to  that  arising  out  of  the  usage,  in  filling 
their  orders,,  they  have  no  well-founded  ground  of  complaint. 
Ko  such  right  has,  in  my  judgment,  been  established,  and  I 
am,  therefore,  satisfied  that  judgment  should  be  rendered  in 
favor  of  the  Company,  in  the  second  suit.* 


JOTHAM  PaSSONS  AND  OTHEBS 


V8, 

« 

Davtd  Oqden. 

In  this  case,  which  was  a  suit  for  freight  money  on  the  charter  of  a  vessel,  the 
Coxat  held  that  the  master  of  the  vessel  wrongfully  refused  to  permit  her  to 
be  laden  in  accordance  with  the  charter-party,  and  that  the  damage  sustained 
by  the  charterer  on  account  of  such  non-compliance  with  the  charter-party 
ought  to  be  deducted  from  the  freight. 

But,  to  save  expense  and  prevent  delay,  the  Court,  instead  of  sending  the  case 
to  the  Clerk,  to  take  proof  as  to  such  damage,  made  the  deduction  itself,  and 
modified  the  decree  below  to  that  extent.  , 

Ko  costs  were  allowed  to  either  party,  on  the  appeal. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  23d,  1861) 

This  was  a  libel  m  personam^  filed  in  the  District  Court, 
by  the  owners  of  the  ship  Hemisphere,  to  recover  the  freight 
money  on  a  charter-party.  The  whole  of  the  vessel,  except 
the  deck,  room  for  crew,  &c.,  was  chartered  to  the  respondent, 

*  This  decision  was  affirmed  by  the  Supreme  Court,  on  writ  of  error.    (See 
JBiwm  Y.'The  New  England  Screw  Co.^  23  How.,  420,  433.) 
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for  a  voyage  from  Liverpool  to  New  York.  He  was  to  sup- 
ply her  with  a  full  cargo  of  general  merchaDdise,  and  not  ex- 
c^ing  five  hundred  and  thirteen  passengers,  second  cabin 
and  steerage,  and  the  ship  was  not  to  take  exceeding  her  re- 
gistered tonnage  of  iron.  This  was  one  thousand  and 
twenty  tons.  The  charterer  was  to  pay,  for  the  hire  of  the 
vessel,  the  round  sum  of  £1,500  sterling.  A  dispute  arose 
between  the  captain  and  the  consignee  at  Liverpool,  in  respect 
to  the  stowing  of  the  goods.  The  former  refused  to  stow  the 
iron  in  the  hold,  to  the  extent  of  the  quantity  mentioned  in 
the  charter-party,  but  stowed  part  of  it  between  decks ;  and, 
in  consequence,  the  vessel  was  unable  to  carry  the  number  of 
passengers  mentioned.  She  was  laden  with  only  some  923 
tons  of  dead  freight,  and  374  tons  admeasurement,  together 
with  363  passengers.  She  had,  on  a  previous  voyage  from 
Liverpool  to  New  York,  carried  a  larger  freight  of  the  same 
description,  and  her  full  complement  of  passengers.  The 
District  Court  decreed  for  the  libellants,  and  the  respondent 
appealed  to  this  Court. 

Charles  Donohne  and  John  E.  Parsons^  for  the  libellants. 

Francis  B,  Cutting^  for  the  respondent. 

Nelson,  J.  The  charter-party  is  carelessly  drawn,  and  it 
is  perhaps  difficult  to  say  that  it  contains  a  warranty  or  cove- 
nant to  carry  the  freight  and  passengers  mentioned  in  it,  as 
was  probably  intended.  But  I  am  satisfied  that  both  parties 
contemplated,  at  the  time,  that  freight  and  passengers  to  the 
extent  and  number  mentioned  were  to  be  carried,  it  furnished 
by  the  charterer.  The  measure  of  compensation  was  doubt- 
less regulated  very  much  thereby.  I  am,  also,  satisfied  that 
the  vessel  had  sufficient  capacity  to  comply,  in  this  respect, 
with  the  terms  of  the  charter;  and  that  the  captain  wrong- 
fully refused  to  permit  her  to  be  thus  laden.  1  had  doubts, 
on  the  first  hearing,  whether  or  not  the  testimony  of  J.  C. 
Taylor  was  admissible,  or  the  case  would  then  have  been  dis- 
posed of  according  to  the  view  above  stated.    It  is  pretty 
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certain,  upon  the  farther  testimony  on  this  point,  that  a  re- 
lease was  exeeated  to  him  by  the  respondent,  before  his  testi- 
mony was  taken. 

The  vessel  should  have  carried  some  150  passengers  more 
than  were  taken  on  board.  I  think  the  proof  full  that  they 
could  have  been  furnished,  and  that  a  considerable  number 
had  been  engaged,  and  were  obliged  to  be  sent  by  other  ves- 
sels. 

The  case,  upon  the  view  I  have  taken,  should  be  sent  to 
the  Clerk,  to  take  proofs  as  to  the  damage  sustained  on  ac- 
count of  the  non-compliance  with  the  charter-party,  and 
which  should  be  dedncted  from  the  freight.  But,  to  save  ex- 
pense, and  prevent  further  delay,  I  shall  make  the  deduction 
myself,  and  shall  accordingly  direct  that  the  decree  below  be 
modified,  by  deducting  therefrom  the  sum  of  $1200,  and  that 
no  costs  be  recovered  by  either  party  on  the  appeal.* 


The  Washington. 

A  libel  of  information  against  a  vessel,  to  procure  her  forfeiture  for  a  violation 
of  the  revenue  laws,  must  aver  that  she  has  been  seized  for  the  offence,  and 
that  the  seizure  still  subsists. 

The  seizure  is  a  jurisdictional  fact,  and  the  absence  from  the  libel  of  anj  aver- 
ment of  such  seizure  is  a  defect  of  which  advantage  may  be  taken  at  any 

stage  of  the  cause. 
Libel  dismissed,  for  want  of  sach  averment 

(Before  Neuok,  J.,  Southern  District  of  New  York,  September  26th,  1867.) 

Tras  was  a  libel  of  information,  filed  in  rem^  by  the 
United  States,  in  the  District  Court,  against  the  steamship 
Washington,  to  procure  her  forfeiture  for  a  violation  of  the 
revenue  laws.  The  Ocean  Steam  Navigation  Company  inter- 
vened, as  claimants  of  the  vessel,  and  excepted  to  the  libel,  on 

*  This  decision  was  affirmed  by  the  Supreme  Court,  on  appeal    (See  Ogden 
V.  Faraons,  23  ffow^  167.) 
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the  ground  that  it  contained  no  averment  that  the  vessel  was 
seized  within  the  Southern  District  of  New  York,  or  was 
arrested  on  the  high  seas  and  brought  into  this  District,  and 
that  it  did  not  show  any  cause  of  action  within  the  jurisdic- 
tion of  the  Court.  On  the  hearing  of  the  exceptions  to  the 
libel,  the  District  Court  (Judge  Ingersoll)  held  that  the 
Court  had  jurisdiction,  and  overruled  the  exceptions,  giving 
leave  to  the  claimants  to  answer.  An  answer  was  put  in, 
denying  the  facts  alleged  in  the  libel  as  ground  of  forfeiture, 
and  also  insisting  that  the  Court  had  no  jurisdiction  of  the 
case.     To  this  answer  there  was  a  replication. 

On  the  trial  of  the  issue  of  fact  thus  joined,  the  District 
Court  (Judge  Hall)  held,  that  it  had  no  jurisdiction,  for  the 
want  of  proper  averments  in  the  libel,  of  the  seizure  of  the 
vessel  within  the  district,  as  required  to  give  jurisdiction,  giv- 
ing leave,  however,  to  the  proctor  for  the  libellants  to  amend 
the  libel  in  the  respects  held  defective.  The  proctor  refused 
to  amend,  and  an  absolute  decree  dismissing  the  libel  was 
entered.    The  libellants  appealed  from  that  decree. 

Philip  J,  Joachimssen^  {Assistant  District  Attorney^  for 
the  libellants. 

JPrancis  B.  Cutting^  for  the  claimants.. 

Nelson,  J.  The  libel  contains  no  averment  whatever  of 
the  seizure  of  the  vessel  for  a  violation  of  the  revenue  laws, 
the  proctor  for  the  libellants  relying  altogether  upon  the  seiz- 
ure by  the  marshal  upon  the  warrant. 

In  the  case  of  Tlie  Ann^  (9  Grcmoh^  289,)  it  was  held,  that 
if  a  seizure  bv  a  collector  under  the  revenue  laws  be  aban- 
doned,  and  the  property  be  restored  before  the  libel  or  inform- 
ation is  filed  and  allowed,  the  District  Court  has  no  jurisdic- 
tion of  the  cause.  The  Court  say,  that  the  jurisdiction  is 
given  to  the  Court  of  the  District,  not  where  the  oflfence  was 
committed,  but  where  the  seizure  was  made ;  and,  farther, 
that  it  follows  from  this,  that  before  judicial  cognizance  can 
attach  upon  a  forfeiture  m  rem  under  the  statute,  there  must 
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be  a  seizure,  for,  until  the  seizure,  it  is  impossible  to  ascertain 
what  is  the  competent  forum  to  hear  and  determine  the  cause, 
and  that  it  must  be  a  good  subsisting  seizure  at  the  time  when 
the  libel  or  information  is  filed.  (See,  also,  Ths  Ahhy^  1  Mor 
sanj  360;  The  Merino^  9  Wheats  391 ;  Benedict's  Admiralty^ 
p.  171,  sec.  303,  and  cases  there  cited ;  Jivle  22,  in  Ad?ni- 
raUy^  of  Supreme  Court.) 

The  seizure  being  a  jurisdictional  fact,  necessary  to  give  to 
the  Court  below  cognizance  of  the  cause,  and  no  such  fact 
having  been  averred,  it  is  well  settled  that  advantage  may  be 
taken  of  the  defect  at  any  stage  of  the  proceedings.  The 
District  Court  was,  therefore,  right  in  dismissing  the  libel  for 
this  reason. 

Decree  affirmed. 


The  Whtfe  Squall. 

Where,  in  a  suit  in  rem  against  a  vessel,  bhe  was  discharged  on  the  usual  stipu- 
lation for  yalue,  and  afterwards,  during  the  pendency  of  the  case  in  this 
Court,  on  appeal,  the  respective  proctors  consented  in  writing  to  a  return  of 
the  vessel  into  the  custody  of  the  Marshal,  and  to  her  sale  bj  that  officer,  and 
she  was  sold,  and  an  order  was  obtained  from  the  Circuit  Judge,  directing  the 
clerk  to  enter  an  order  according  to  such  consent :  Hddy  onfk  motion  made  to 
vacate  such  order,  by  a  person  who  claimed  to  have  an  interest  in  the  vessel, 
and  who  was  not  a  party  to  the  suit,  that  the  Judge  had  no  jurisdiction  or 
power  to  make  the  order. 

The  Court  has  no  power  to  order  back  into  the  custody  of  the  Marshal  a  vessel 
which  has  been  fairly  discharged  fVom  arrest  on  a  stipulation. 

The  case  of  The  Ufiion^  (ante^  p.  90,)  cited  and  approved. 

(Before  Nblsok,  J.,  Southern  District  of  New  York,  September  25th,  1857.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  to  en- 
force the  payment  of  a  bottomry  bond.  The  vessel  was  dis- 
charged from  the  arrest  on  the  usual  bond  being  given,  under  the 
Act  of  Congress  of  March  3d,  1847,  (9  U.  8.  Stat,  at  La/rge^ 
181.)  A  decree  was  subsequently  rendered  in  the  District 
Court  for  the  libellants,  condemning  the  vessel  for  the  sum  of 
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$17,594.63,  which,  after  reciting  that  she  had  been  dischai^ed 
under  the  Act  of  Congress,  gave  judgment  against  the  stipu- 
lators in  pursuance  of  said  Act.  An  appeal  was  taken  from 
that  decree  to  this-Court,  and  duly  perfected.  Pending  that 
appeal,  and  before  any  hearing  thereon,  a  stipulation  was  en- 
tered into  between  the  proctors  for  the  respective  parties, 
providing  for  a  sale  of  the  vessel  upon  certain  terms  and  con- 
ditions therein  mentioned,  and,  among  others,  consenting  to  a 
return  of  the  vessel  into  the  custody  of  the  Marshal,  and  also 
to  a  sale  of  her  by  that  officer.  .  She  was  subsequently  sold. 
On  the  14th  of  May,  1857,  an  order  was  obtained  from  the 
Circuit  Judge  out  of  Court,  directing  the  Clerk  to  enter  an 
order  of  record  according  to  such  stipulation.  A  motion  was 
now  made  by  a  person  who  claimed  to  have  an  interest  in  the 
vessel,  but  who  was  not  a  party  to  the  cause,  to  vacate  such 
order. 

Erastnn  C.  Benedict^  for  the  motion. 

Edward  H.  Owen^  for  the  purchaser. 

Edward  S,  Seynfumr^  for  the  libellants. 

Nblson,  J.  I  am  satisfied  that  the  order  made  by  me  was 
improvidently  granted,  and  that  I  had  no  power  to  make  it; 
and,  as  the  question  is  presented  on  a  motion  made  by  a 
party  who  claims  to  have  an  interest  in  the  vessel,  and  who 
was  not  a  party  to  the  libel  or  the  proceedings  in  the  cause,  I 
shall  direct  that  the  order  entered  upon  the  filing  of  the  con- 
sent of  the  proctors  for  the  respective  parties  be  vacated,  and 
that  the  rights  of  all  persons  concerned  be  left  to  stand  upon 
the  written  stipulation  entered  into  by  the  proctors.  The 
purchaser  at  the  sale  of  the  vessel  has  appeared  and  opposed 
this  motion ;  but  as  he  had  full  notice  of  the  proceedings, 
and  of  the  claim  that  the  order  of  sale  was  invalid,  and  would 
be  contested,  I  perceive  no  equity  entitling  him  to  any  partic- 
ular favor.  Indeed,  were  it  otherwise,  it  would  not  change 
my  decision,  as  I  vacate  the  order  on  the  ground  that  I  had 
no  power  or  jurisdiction  to  make  it. 


SEPTEBCBER,  1857.  105 


The  Merchant. 


Since  the  granting  of  the  order,  I  have  had  occasion  to 
look  deliberately  into  the  question  as  to  the  power  of  the 
Court  to  order  back  into  the  custody  of  the  Marshal  a  vessel 
which  has  been  fairly  discharged  from  arrest  on  a  stipulation, 
and  am  satisfied  that  the  Court  possesses  no  such  power. 
The  reasons  for  this  conclusion  were  given  in  the  case  of  The 
Vnioriy  (mie^p.  90,)  decided  at  this  term.  Such  I  understand, 
also,  to  be  the  rule  of  the  English  Admiralty.  {The  KaJr 
amazoo^  9  Eng.  Lorn  d:  jEq.  -B.,  557;  The  Hope^  1  W.  liob.j 
154 ;  The  Vdwni,  Id.,  383 ;  15  Lorn  Reporter,  563.) 

Order  vacated. 


The  Mebohant. 

No  appeal  lies  to  this  Court  fVom  a  decree  of  a  District  Court,  in  Admiralty,  dis- 
missing a  libel  in  rem  for  want  of  prosecution. 

Such  a  decree  is  not  final,  or  condusiye  of  the  subject-matter  of  the  litigation 
between  the  parties. 

The  remedy  of  the  aggrieved  partj  is  to  bring  a  fresh  suit 

(Before  Nbusok,  J.,  Southern  District  of  New  York,  September  26th,  1857.) 

This  was  a  libel  of  information,  m  rem,  filed  in  the  District 
Court,  by  the  United  States,  against  the  schooner  Merchant 
and  her  cargo,  to  forfeit  them,  on  the  ground  that  the  vessel 
was  fitted  out  and  equipped  with  the  intent  to  engage  in  the 
slave  trade.  It  was  filed  on  the  21st  of  April,  1857,  and  the 
vessel  and  cargo  were  taken  into  the  custody  of  the  Marshal, 
on  the  23d  of  the  same  month.  Vincent  Beiro  intervened, 
and  claimed  title  to  the  cargo,  and  put  in  an  answer  to  the 
libel.  Thomas  Carlin  also  intervened,  claiming  title  to  the 
vessel,  and  put  in  an  answer.  On  the  12th  of  May,  the  proc- 
tor for  the  libellants  obtained  an  order  for  leave  to  amend  the 
libel.  This  amendment  was  filed  on  the  21st  of  the  same 
month.    The  cause  was  placed  on  the  calendar,  and,  at  a 
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Btated  term  of  the  District  Court,  held  on  the  5th  of  June,^ 
it  was  called  in  its  order  for  hearing,  and  by  the  proctors  for  the 
claimants.  The  proctor  for  the  libellants  declining  to  pro- 
ceed in  the  cause,  his  default  was  entered,  and  the  libel  was 
dismissed.  The  proctor  for  the  libellants,  however,  stipula- 
ting that  he  would  proceed  and  try  the  cause  on  the  next 
Wednesday,  and  that,  in  case  of  failure,  a  decree  dismissing 
the  libel  might  be  entered,  and  the  proctors  for  the  claimants 
consenting,  the  cause  was  ordered  to  be  restored  to  its  place 
on  the  calendar.  At  a  stated  term  of  the  Court,  held  on  the 
18th  of  June,  the  cause  was  again  regularly  called  on  the  cal- 
endar for  hearing  by  the  proctors  for  the  claimants.  The 
proctor  for  the  libellants  again  declined  to  proceed,  and 
moved  a  postponement,  which  motion  was  resisted.  The 
Court  refused  to  postpone  the  cause,  and  an  order  was  en- 
tered, agreeably  to  the  terms  of  the  previous  order,  dismissing 
the  libel  for  want  of  prosecution.  Thereupon  an  appeal  was 
taken  to  this  Court  by  the  libellants.  A  motion  was  now 
made  by  the  proctors  for  the  claimants  tQ  dismiss  the  appeal 
for  want  of  jurisdiction,  upon  the  ground  that  the  order  or 
decree  of  the  Court  below  dismissing  tlie  libel,  was  not  a 
final  decree. 

John  McKeon,  {District  Attorney,)  for  the  libellants. 

Charles  Donahue,  for  the  claimants. 

Nelson,  J.  By  the  39th  rule  of  the  Supreme  Court,  in 
Admiralty,  it  is  provided,  that  if,  in  any  Admiralty  suit,  the 
libellant  shall  not  appear  and  prosecute  his  suit  according  to 
the  course  and  orders  of  the  Court,  he  shall  be  deemed  in 
default  and  contumacy,  and  tlie  Court  may,  upon  the  applica- 
tion of  the  defendant,  pronounce  the  suit  to  be  deserted,  and 
the  same  may  be  dismissed,  with  costs ;  and,  by  the  40th  rule, 
that  the  Court  may,  in  its  discretion,  upon  the  motion  of  the 
defendant  and  the  payment  of  costs,  rescind  the  decree  in  any 
suit  in  which  the  decree  may  have  been  against  the  libellant 
for  contumacy  and  default,  and  grant  a  rehearing,  at  any 
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time  within  ten  days  after  the  decree  has  been  entered,  the 
defendant  submitting  to  such  further  orders  and  terms  as  the 
Court  may  direct.  The  proceedings  in  the  Court  below,  in 
this  case,  on  the  refusal  of  the  proctor  for  the  libellants  to 
prosecute  his  suit,  were,  as  I  understand  them,  taken,  substan- 
tially, in  accordance  with  the  practice  prescribed  by  the  39th 
rule,  and  are  analogous  to  those  in  a  common  law  Court, 
where  the  plaintiff  is  non-prossed  for  not  prosecuting  a  cause 
there,  as  required  by  the  rules  and  practice  of  that  Court 
The  decree  or  judgment  in  such  cases  is  not  a  final  decree, 
and  is  not  the  subject  of  an  appeal  or  writ  of  error,  unless 
such  a  review  is  specially  provided  for  by  law.  The  remedy 
of  the  party,  if  he  fails  to  procure  the  order  of  dismissal  to 
be  set  aside,  and  the  cause  to  be  reinstated  in  Court,  is  to 
^ring  a  fresh  suit.  The  order  or  decree  of  dismissal  is  not 
final,  or  conclusive  of  the  subject-matter  of  the  litigation 
between  the  parties. 

In  the  case  before  me,  if  I  should  entertain  the  appeal, 
and  reverse  the  order  of  the  Court  dismissing  the  libel,  I 
could  not  remit  the  proceedings  to  the  Court  below,  and 
direct  that  Court  to  proceed  in  the  cause,  as  I  possess  no  such 
power;  and,  if  I  should  retain  the  cause,  and  undertake  to 
hear  it  in  this  Court,  I  should  be  usurping  the  jurisdiction  of 
the  District  Court,  which  has  exclusive  original  cognizance  in 
all  such  cases. .  It  would  be  purely  the  exercise  of  original 
jurisdiction  in  a  case  in  Admiralty. 

I  am  satisfied,  therefore,  that  I  have  no  jurisdiction  in  the 
case,  and  that  the  appeal  must  be  dismissed. 


The  Ellen. 

On  an  appeal  to  this  Court  from  a  decree  of  the  District  Court,  in  Admiraltj,  no 
citation  is  necessary,  but  only  a  written  notice  by  the  proctor  to  the  proctor 
of  the  adverse  party. 
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The  2d  soctiQp  of  the  Act  of  March  3d,  1803,  (2  U.  S,  StaL  at  Large,  244,)  made 
no  change  as  to  the  mode  of  practice  in  bringing  such  an  appeaL 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  25th,  1857.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  by  the 
United  States,  against  the  brig  Ellen.  There  was  a  decree  by 
that  Court  and  an  appeal  to  this  Court.  No  citation  was 
issued  on  the  taking  of  the  appeal,  and  a  motion  was  now 
made  to  dismiss  the  appeal  for  want  of  such  citation. 

Philip  J.  Joachimaaen,  {AssiatojU  District  Attorney^  for 
the  libellants. 

Chxirlea  Donahue,  for  the  claimants. 

Nelson,  J.  The  question  presented,  in  this  case,  is 
whether,  on  an  appeal  to  the  Circuit  Court  from  a  decree  of 
the  District  Court,  in  Admiralty,  a  citation  is  necessjiry,  as  is 
required  in  the  case  of  a  writ  of  error.  The  appeal  is  reg- 
ulated by  the  rules  and  practice  of  the  two  Courts,  which  do 
not  require  a  citation  in  the  usual  form,  but  only  a  written 
notice  by  the  proctor  to  the  proctor  of  the  adverse  party. 

The  21st  section  of  the  Judiciary  Act  of  1789,  (1  TJ.  S. 
Stat,  at  Large,  83,)  provided  for  appeals  in  Admiralty  from 
the  District  Court,  but  made  no  provision  for  a  citation. 
This  section  was  amended  by  the  2d  section  of  the  Act  of 
March  3d,  1803,  (2  U.  S.  Stat,  at  Large,  244,)  which  reduced 
the  amount  necessary  to  the  right  of  appeal,  but  made  no 
change  as  to  the  mode  of  practice  in  bringing  it.  On  a  care- 
iul  examination  of  that  Act,  I  am  satisfied  this  is  the  true 
construction  of  the  2d  section,  so  far  as  it  applies  to  an  appeal 
from  the  decree  of  the  District  Court.  There  are  other 
clauses  applicable  to  an  appeal  from  a  decree  of  the  Circuit 
Court  to  the  Supreme  Court,  which  require  the  usual  cita- 
tion. 

The  motion  to  dismiss  the  appeal  is  denied. 
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William  B.  Sickelb 
Thomas  Tileston.    In  Equity. 

Where  the  patentee  of  an  improYement  in  a  cnt-o^  for  a  steam-engine  had  estab- 
lished his  patent  on  a  trial  at  law,  and  obtained  an  injunction  against  a  par- 
ticular apparatus  used  on  a  steam-yessel,  this  CJourt  granted  a  preliminary 
injunction  against  a  like  apparatus  used  on  another  steam-yessel,  although  it 
was  claimed  that  such  apparatus  had  been  patented  and  was  adopted  in  good 
faith. 

"Where  the  rights  of  the  plaintiff  are  manifest,  and  the  violation  of  them  by  th& 
defendant  is  clear,  the  consideration  of  either  public  or  private  convenience 
should  have  little  weight. 

(  Before  Inoebsoll,  J.,  Southern  District  of  New  York,  October  13th,  1857.) 

This  was  an  application  for  a  provisional  injunction.     Tho 
bill  alleged  that  Frederick  £.  Sickels  was  the  original  and 
first  inventor  of  an  "improvement  in  the  mode  of  tripping 
cut-off  valves,"  for  which  letters  patent  were  granted  to  him 
on  the  19th  September,   1845 ;    that  he,   on   the   5th    of 
August,  1848,  assigned  the  same  to  the  plaintiff;   that  the 
plaintiff,  on  the  9th  of  July,   1855,  brought  an   action  of 
law,  in  this  Court,  against  William  Borden,  agent  of  the  Bay 
State  Steamboat  Company,  for  the  unauthorized  use  of  the 
invention  on  a  steamboat  called  the  Metropolis,  which  con- 
tained an  improvement  in  the  mode  of  tripping  cut-off  valves, 
known  as  "Allen  and  Wells'  adjustable  cut-off;"  that  the 
defendant  in  that  suit  pleaded  the  general  issue  and  gave 
notice  of  the  want  of  novelty;  that  the  issne  came  to  trial  at 
the  October  term  of  this  Court,  in  1856 ;  that  Horatio  Allen 
was  a  witness  in  said  action  at  law,  for  the  defendant;  that, 
the  jnry*gave  a  verdict  for  the  plaintiff*,  and  assessed,  as  his 
damages,  $750,  for  sixty  days'  use  of  the  improvement  on  the 
Metropolis ;  that,  afterwards,  this  Court,  upon  that  verdict. 
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granted  ap  injunction,  restraining  the  use  of  the  cut-off  on 
the  Metropolis  ;  that  the  defendant,  on  board  of  the  steamer 
Nashville,  running  from  New  York  to  Charleston,  was  now 
using  a  cut-off  similar  to  that  use4  on  the  Metropolis,  and 
substantially  similar  to  the  patented  improvement,  without 
the  license  or  permission  of  the  plaintiff;  and  that  the  de- 
fendant refused  to  pay  the  plaintiff  for  the  use  thereof,  or  to 
desist  from  using  it. 

Edward  N.  Diohersony  for  the  plaintiff. 

Fr<mci%  B.  Chitting ,  for  the  defendant. 

Ingersoll,  J.  It  is  not  denied  by  the  defendant  that 
Frederick  £.  Sickels  was  the  original  discoverer  of  the  im- 
provement described  in  his  patent ;  or  that  he  is  entitled  to 
that  which  the  patent  purports  to  grant  to  him ;  or  that  he 
has  assigned  the  patent  to  the  plaintiff.  The  action  of  law, 
the  verdict  of  the  jury  and  the  injunction  granted  against  the 
Metropolis,  are  admitted  by  the  defendant,  as  stated  in  the 
bill.  It  is  admitted  also  by  him  that  the  cut-off  improvement 
used  by  him  on  board  of  the  Nashville  is  like  that  used  on 
board  of  the  Metropolis ;  and  that  they  are  both  what  are 
usually  called  "  Allen  and  Wells'  adjustable  cut-off."  Upon 
this  state  of  facts,  therefore,  it  would  follow,  (there  being 
nothing  else  in  the  case,)  that  if  the  use  of  the  cut-off 
on  board  of  the  Metropolis  was  a  violation  of  the  plaintifi^s 
rights,  which  required  for  their  protection  the  interposition  of 
the  Court,  by  way  of  injunction,  the  use  of  the  same  kind  of 
cut-off  on  board  of  the  Nashville  was  a  violation  of  the  plain- 
tiff's rights,  requiring  the  same  kind  of  interposition. 

But  the  defendant  says,  that  he  is  advised  by  his  counsel, 
that  the  cut-off  he  is  using  is  not  any  infringement  upon  the 
patent,  and  that  he  intends  to  defend  this  suit,  and  expects  to 
establish,  by  the  decision  of  this  Court,  that  the  cut-off  now 
on  the  Nashville  is  no  infringement  of  the  patent."  As  this 
Court  has,  in  the  case  of  the  Metropolis,  upon  full  investiga- 
tion, solemnly  decided  that  the  cut-off  used  on  board  of  that 
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boat  was  an  infringemeiit  of  the  patent,  and,  as  it  i^  admitted 
that  the  cut-off  used  on  board  of  the  Nashville  is  like  the  cut- 
off used  on  board  of  the  Metropolis,  this  Court  has  already 
decided  that  the  cut-off  now  on  board  of  the  Kashville  is  an 
infringement  of  the  patent. 

The  defendant  says,  that  prior  to  1853,  when  the  cut-off 
used  in  the  Nashville  was  put  on  board  of  her,  it  had  been 
patented  to  Allen  and  Wells.    But,  whether  it  was  patented 
to  Allen  and  Wells  or  not,  tins  Court  has  already  decided,  that 
cat-offs  made  like  it  are  a  violation  of  the  rights  patented  to 
Sickels ;  and  no  subsequent  patent  can  take  away  rights  se- 
cured by  a  prior  patent.     The  defendant  further  says,  that 
when  he  adopted  the  cut-off  of  Allen  and  Wells  for  the  Nash- 
ville, he  adopted  it  in  good  faith ;  and  that  he  had  no  idea 
that  he  was  violating  any  of  the  rights  secured  by  the  Sickels 
patent.    If  the  determination  of  this  Court,  as  to  the  injunc- 
tion already  granted,  was  correct,  he  now  knows  that  the  use 
^>f  the  Allen  and  Wells  cut-off  on  board  of  the  Nashville  is  a 
violation  of  the  rights  secured  by  the  Sickels  patent.     The 
1)ill  charges,  that  the  defendant,  while  using,  in  the  Nashville, 
a  cut-off  like  that  used  on  board  of  the  Metropolis,  refuses  to 
pay  the  plaintiff  anything  for  the  use  thereof,  or  to  desist 
from  using  it ;  and  these  charges  in  the  bill  are  not  denied. 
They  are,  therefore,   admitted.    After  the  decision  of  this 
Court  in  the  case  of  the  Metropolis,  the  defendant  must,  upon 
the  facts  presented  in  this  case,  do  one  of  these  two  things — 
he  must  either  pay  the  plaintiff  for  the  use  of  the  cut-off,  or 
desist  from  using  it.    If  he  is  not  willing  to  pay,  he  must  not 
use.     There  is  no  more  reason  why  an  injunction  should  not 
issue  against  the  Nashville,  than  there  was  why  one  should  not 
issue  against  the  Metropolis.    The  cutoffs  used  in  both  are 
the  same.    If  one  is  a  violation  of  the  plaintiff's  patent,  the 
other  is.     Both  boats  are  engaged  in  the  sams  kind  of  busi- 
ness—one in  carrying  freight  and  passengers  to  Fall  Kiver ; 
the  other  in  the  same  kind  of  business  between  New  York 
and  Charleston,    The  same  legal  discretion  should  be  used  in 
the  one  case  as  in  the  other;  and  the  consideration  of  public 
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or  private  inconvenience  shonld  not  operate  more  in  the  one 
case  than  in  the  other.  The  rights  of  the  plaintiff  are  mani- 
fest. By  the  decision  of  this  Court  in  the  case  of  the 
Metropolis,  and  the  facts  admitted  in  this  case,  the  violation 
of  right  on  the  part  of  the  defendant  is  clear.  He  refuses  to 
make  any  compensation  for  such  violation,  and  insists  upon 
doing,  without  making  compensation  thei*efor,  that  which  has 
been  adjudged  to  be  a  violation.  In  such  a  case,  the  consider- 
ation of  either  public  or  private  convenience  should  have 
little  weight.  The  law,  so  far  as  this  Court  is  concerned,  was 
settled  in  the  case  of  the  Metropolis.  In  that  case,  the  con- 
science of  the  Court  was  satisfied  that  the  Allen  and  Wells 
cut-off  was  a  violation  of  the  plaintiff^s  rights.  The  defendant 
admits  the  validity  ot  the  8ickels  patent ;  and  does  not,  in  his 
answer  to  the  plaintiff's  application,  intimate  that  he  has  it  in 
his  power  to  bring  forward  any  new  fact  which  was  not 
brought  forward  in  the  Borden  case,  and  in  the  case  of  the 
Metropolis,  to  show  that  the  Allen  and  Wells  cut-off  is  not 
an  infringement  of  the  rights  secured  by  the  Sickels  patent. 

The  i-esnlt  is,  that  a  preliminary  injunction  must  issue,  as 
prayed  for. 


Matthew  Patrick  and  Wipe  vs.  Eluah  W.  Sherwood. 

A  tenant  for  life  of  real  estate,  is  bound,  as  between  himself  and  the  owner  of 
the  reversion,  to  pay  the  taxes  on  the  real  estate ;  and,  if  the  tenant  for  life 
neglects  to  pay  them,  and,  upon  the  sale  of  the  real  estate  for  their  non-pay- 
ment, obtains  a  conveyance  of  it  to  himself,  he  will  not,  after  the  determina- 
tion of  his  life  estate,  be  allowed  to  claim  thereby  a  title  in  fee  against  the 
reversioner,  and  thus  take  advantage  of  his  own  wrong. 

An  owner  of  the  reversion  to  real  estate  cannot,  by  ejectment,  recover  posses- 
sion of  it,  upon  the  ground  that  the  owner  of  a  life  estate  in  it  has  forfeited 
that  estate  by  the  commission  of  waste ;  although  he  could,  in  an  action  of 
waste,  at  coomion  law  «nd  under  the  English  statutes,  have  recovered  the 
place  or  thing  wasted. 

By  the  law  of  New  York,  (1  R  &,  "739,  g  145,)  a  tenant  for  life  does  not,  by  con- 
veying in  fee,  forfeit  his  life  estate. 


* 
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The  vested  estates,  interests  and  rights  saved  hyl  R.  S.j  "760,  §  11,  are  such  as 
▼ested  hy  a  forfeiture  incurred  before  the  statute  took  effect ;  and  a  convej- 
anoe  in  fee  made  by  a  tenant  for  life  after  the  statute  took  effect  does  not 
work  a  forfeiture  of  his  life  estate. 

(Before  Hall,  J.,  Northern  District  of  New  York,  October,  185*7.) 

This  was  an  action  of  ejectment.  The  case  was  tried  be- 
fore the  Court,  without  a  jury,  under  a  stipulation  that  the 
finding  of  the  Court  on  the  evidence  should  be  put  into  the 
form  of  a  special  verdict.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  Court. 

Hall,  J.  The  defendant  claims  title  under  John  DeMott, 
and  he  claimed  the  premises  in  controversy,  at  least  in  the 
first  instance,  as  the  purchaser  thereof  under  a  judgmient  and 
execution  against  Matthew  Patrick,  one  of  the  plaintiffs. 
Matthew  Patrick  had  title  to  the  premises  only  as  tenant  by 
the  courtesy  initiate,  the  title  in  fee  to  the  premises  sold  being 
vested  in  his  wife  Deborah,  the  other  plaintiff. 

The  defendant  also  claims  title  under  a  tax  sale  and  a  con- 
veyance to  DeMott,  his  immediate  grantor ;  but,  as  DeMott 
had  an  estate  for  life  in  the  premises  in  controversy  at  the 
time  the  tax  was  levied,  and  was  bound,  as  between  himself 
and  the  owner  of  the  reversion,  to  pay  the  tax,  this  part  of 
the  case  may  be  summarily  disposed  of.  His  neglect  to  pay 
the  tax,  and  his  acts  in  bargaining  for  and  obtaining  a  con- 
veyance of  the  premises  upon  their  sale  for  its  non-payment, 
could  not,  under  any  circumstances,  vest  in  him  a  title  in  fee 
as  against  the  reversioner,  after  the  determination  of  such 
life  estate  by  forfeiture  or  otherwise.  It  would  be  a  reproach 
to  the  law  and  its  administration  if  he  could  thus  take  ad- 
vantage of  his  own  wrong. 

But  it  is  insisted,  on  the  part  of  the  plaintiffs,  that  the  life 
estate  or  interest  of  DeMott  was  forfeited  prior  to  the  com- 
mencement of  this  suit  for  the  following  reasons :  1.  By  his 
having  committed  waste  by  the  cutting  down  and  sale  of 
large  numbers  of  pine  and  other  valuable  trees ;  2.  By  his 
VOL.  rv.- 
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having  conveyed  in  fee  to  the  defendant,  when  he  had  only  an 
estate  for  the  life  of  Matthew  Patrick ;  3.  By  the  committing 
of  waste  by  the  present  defendant,  in  cutting  down  and  selling 
large  numbers  of  valuable  timber  trees.  Assuming,  for  the 
purposes  of  the  legal  question,  what  I  think  might  well  be 
assumed  for  all  the  purposes  of  the  present  case,  that  the 
proof  clearly  establishes  the  fact,  that  the  defendant,  and 
DeMott,  his  immediate  grantor,  have  committed  waste  upon 
the  premises  claimed,  the  question  arises,  whether  this  com- 
mission of  waste  works  a  forfeiture  of  the  life  estate,  in  such 
manner  as  to  entitle  the  plaintiffs  to  recover  in  this  action. 

It  is  clear  that,  in  an  action  of  waste,  the  plaintiff  may 
recover  the  "  place  wasted,"  as  well  as  treble  damages ;  and 
the  judgment  for  the  recovery  of  the  place  or  thing  wasted 
was  part  of  the  judgment,  in  a  writ  of  waste  at  common  law 
and  under  the  English  statutes.  But  it  is  insisted,  and  I 
think  with  reason,  that  the  owner  of  the  reversion  or  remain- 
der cannot  recover  possession  by  ejectment,  upon  the  ground 
that  the  owner  of  the  life  estate  has  forfeited  that  *estate  by 
the  commission  of  waste.  The  authorities  cited  by  the  plain- 
tiffs' counsel  do  not  show  that  the  action  of  ejectment  can 
be  maintained  on  the  ground  of  forfeiture  for  waste.  In  the 
cases  of  Jdckaon  v.  JSrovmson^  (7  Johnson^  227,)  and  Jackson 
V.  Andreto^  (18  Johnson^  4:31,)  which  were  most  relied  on, 
ejectment  was  brought  against  a  lessee  under  a  lease  which 
contained  a  covenant  against  waste  and  a  clause  of  re-entry, 
for  a  breach  of  the  covenants  of  the  lease,  so  that  the  term 
granted  by  the  lease  was  determined,  and  theright  of  re-entry 
given,  by  the  very  terms  of  the  lease  under  which  the  defend- 
ant claimed  the  possession.  The  practice  of  inserting  cove- 
nants against  waste,  with  a  clause  of  re-entry  upon  a  breach 
of  such  covenant,  is  at  least  some  evidence  that,  without  such 
clause  of  re-entry,  the  lessor  cannot  bring  ejectment  on  the 
ground  that  the  lessee's  estate  has  become  forfeited  by  the 
commission  of  waste;  and  my  impressions  are  so  strong 
against  the  plaintiffs,  upon  this  question,  that  I  must,  in  the 
absence  of  any  authority  to  the  contrary,  hold  that  the  plain- 


OCTOBER,  1857.  115 


Patrick  V.  Sherwood. 


tiffs  are  not  entitled  to  recover  in  this  action  on  the  ground  of 
forfeiture  caused  by  the  commission  of  waste.  The  case  of 
jRclbinson  v.  Miller ^  (2  B.  Monroe  J?.,  284,)  appears,  from 
the  note  in  the  Digest,  to  be  an  authority  in  point  against 
the  plaintiffs  upon  this  question. 

It  must  be  conceded  that  the  conveyance  in  fee  made  by 
John  DeMott  to  the  defendant  weuld  have  produced  a  for- 
feiture of  the  life  estate,*  if  such  conveyance  had  been  made 
before  the  change  of  the  law  in  that  respect  made  by  the 
Kevised  Statutes  of  New   York.    The  conveyance  was  not 
made  before  but  after  those  Statutes  took  effect,  and  it  is  ex- 
pressly declared  by  them,  (1  R,  JS.,  739,  sec,  145,)  that  a  con- 
veyance made  by  a  tenant  for  life  or  yeara,  of  a  greater  estate 
than  he  possesses,  or  can  lawfully  convey,  shall  not  work  a 
forfeiture  of  his  estate,  but  shall  pass  to  the  grantee  all  the 
title,  estate  or  interest  which  such  tenant  can  lawfully  con- 
vey.    It  is,  however,  insisted  by  the  counsel  for  the  plaintiffs, 
that  this  provision  does  not  apply  to  this  case,  because  the 
11th  section  of  the  5th  title  of  the  same  chapter,  (  1  Ji.  /S, 
750,)  declares  that  none  of  the  provisions  of  that  chapter, 
except  those  converting  formal  trusts  into  legal  estates,  shall 
be  construed  as  altering  or  impairing  any  vested  estate,  inter- 
est or  right,  or  as  altering  or  affecting  the  construction  of 
any  deed  or  other  instrument  which  took  effect  at  any  time 
before  the  chapter  came  into  force  as  a  law ;  and  he  insists, 
that  the  estate  of  Mrs.  Patrick  vested  before  the  passage  of 
that  Act,  that  her  right  to  the  immediate  possession  of  the 
lands  in  controversy,  upon  the  making  of  a  conveyance  in  fee 
by  the  tenant  for  life,  had  also  vested  prior  to  that  time,  and 
that,  therefore,  her  right  to  take  possession  upon  the  making 
of  such  conveyance  was  not  taken  away  by  the  statute  re- 
ferred to.     I  am  not  able  to  adopt  the  construction  thus  con- 
tended for.    I  think  the  rights  saved  weresucb^as  had  vested 
by  a  forfeiture  incurred  before  the  Act  took  eflect  as  a  law ; 
and  that  a  conveyance  made  after  the  provision  referred  to 
took  effect,  did  not  work  a  forfeiture  of  the  life  estate.     (See 
JSiirghardt  v.  Turner,  12  FicL.  534,  539.) 
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These  views  dispose  of  the  case  and  require  that  there 
should  be  a  judgment  for  the  defendant. 


James  Dbakb  and  orfts^  vs.  Heman  J.  E^dfpld. 

Under  the  Act  of  February  26th,  1846,  (5  U.  3.  Stat,  at  Large,  727,)  to  entitle  a 
plaintiff  to  reoover  back  fVom  a  Collector  money  paid  as  duties,  he  must  estab- 
lish three  facts ;  1.  That  the  duties  were  not  authorized  by  law;  2.  That  he, 
at  or  before  the  payment  of  the  duties,  made  a  protest  in  writing,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment  of  the 
duties ;  3.  That  the  payment  was  made  In  order  to  enable  him  to  obtain  pos- 
session of  the  g^oods  upon  which  the  duties  were  imposed. 

Where  an  excess  of  duties  is  paid  under  protest,  af1;er  possession  has  been  ob- 
tamed  by  the  importer  of  the  g^ds  on  which  the  excess  is  paid,  such  excess 
cannot  be  recovered  back  from  the  Collector. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  November  16th,  1857.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties.  At  the  trial, 
the  plaintifis  submitted  to  a  nonsuit,  after  the  case  had  gone 
to  the  jury,  and  now  moved  to  have  the  suit  reinstated  on  the 
calendar.  The  goods  upon  which  the  duties  in  question  were 
imposed,  were  imported  into  the  port  of  New  York  about  the 
middle  of  September,  1855.  An  appraisement  was  made  of 
them  by  merchant  appraisers,  in  the  latter  part  of  that  month. 
It  was  claimed  that  that  appraisement  was  illegal.  That  ap- 
praisement increased  the  value  of  the  importation  over  the 
invoice  value  more  than  10  ^er  cent.  The  payment  of  the 
duties,  according  to  the  invoice  value,  was  made  to  the  Col- 
lector on  the  26th  of  September,  without  objection  and  with- 
out a  protest.  Upon  such  payment,  a  permit  was  given  by 
the  Collector,  and,  in  the  latter  part  of  September,  the  goods 
went  out  of  the  possession  and  control  of  the  Collector  into 
the  possession  of  the  plaintiffs,  who  disposed  of  the  same. 
On  the  10th  of  November,  the  plaintiffs  paid  to  the  Collector 
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the  excess  of  duty  demanded,  and  accompanied  such  payment 
with  a  protest. 

Alman  W.  Oriswold^  for  the  plaintiffs. 

John  McKeon^  {District  Attorney^  for  the  defendant. 

Inoersoll,  J.  In  the  case  of  ElMoU  v.  Swartwoutj  (10 
Peters^  137,)  it  was  decided  that  a  Collector  of  the  revenue  was 
not  personally  liable,  in  an  action  to  recover  back  an  excess  of 
duties  paid  to  him  as  Collector,  and  by  iiim,  in  the  regular  and 
ordinary  course  of  his  duty,  paid  into  the  Treasury  of  the 
United  States,  he,  the  Collector,  acting  in  good  faith,  no  protest 
being  made  at  the  time  of  payment,  or  any  notice  given  not 
to  pay  the  money  over,  or  any  notice  that  the  party  paying 
intended  to  sue  to  recover  back  the  amount  paid,  although 
the  amount  paid  was  an  excess  not  authorized  by  law ;  but 
that,  when  a  Collector  had  received  an  excess  of  duties,  and 
the  party  paying  had,  at  the  time  of  payment,  given  notice  to 
him  that  the  duties  were  charged  too  high,  and  that  he  paid 
the  amount  to  get  possession  of  his  goods,  and  intended  to 
sue  to  recover  back  the  amount  erroneously  paid,  accompanied 
with  a  notice  to  the  Collector  not  to  pay  over  the  amount  into 
the  Treasury,  the  Collector  would,  if  the  duties  paid  could 
not  have  been  legally  demanded,  be  liable  to  refund  the  same, 
although  he  might  have  paid  the  amount  into  the  Treasury 
of  the  United  States;  that,  if  the  duties  paid  were  illegally 
exacted,  the  Collector  was  liable  to  pay  them  back,  even  with- 
out a  protest,  if,  at  the  time  the  suit  for  their  recovery  was 
commenced,  he  had  not  paid  them  into  the  Treasury ;  and 
that,  if  he  had  paid  them  into  the  Treasury^  at  the  time  the 
suit  for  their  recovery  was  commenced,  he  was  still  liable  to 
pay  them  back,  if,  at  the  time  of  payment,  he  was  notified  by 
the  party  paying  that  the  duties  were  charged  too  high,  that 
the  payment  was  made  to  get  possession  of  the  goods,  and 
that  a  suit  was  intended  to  be  brought  to  recover  back  the 
amount  so  paid.    This  decision  was  made  in  January,  1836. 

Congress,  by  an  Act  passed  on  the  3d  of  March,  1839,  (5 
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JJ,  S.  Stat,  at  Large^  348,)  provided,  (§2,)  that  all  money  paid  to 
any  Collector  of  the  customs,  or  to  any  person  acting  as  such, 
for  unascertained  duties,  or  for  duties  paid  under  protest 
againsc  the  rate  or  amount  of  duties  charged,  should  be  placed 
to  the  credit  of  the  Treasurer  of  the  United  States,  and  be 
kept  and  disposed  of  as  all  other  money  paid  for  duties  was 
required  by  law,  or  by  regulation  of  the  Treasury  Depart- 
ment, to  be  placed  to  the  credit  of  said  Treasurer,  and  should 
not  be  held  by  the  said  Collector  or  person  acting  as  such,  to 
await  any  ascertainment  of  duties,  or  the  result  of  any  liti- 
gation in  relation  to  the  rate  or  amount  of  duty  legally 
chargeable  and  collectable,  in  any  case  where  money  was  so 
paid ;  but  ttat,  whenever  it  should  be  shown,  to  the  satisfaction 
of  the  Secretary  of  the  Treasury,  that,  in  any  case  of  una&- 
certHined  duties,  or  duties  paid  under  protest,  more  money 
had  been  paid  to  the  Collector  or  person  acting  as  such,  than 
the  law  required  should  have  been  paid,  it  should  be  his  duty 
to  draw  his  warrant  upon  the  Treasurer  in  favor  of  the  person 
or  persons  entitled  to  the  over-payment,  directing  the  said 
Treasurer  to  refund  the  same  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated.  • 

Subsequently  to  the  passage  of  this  law,  the  case  of  Gary 
V.  Curtis^  (3  *JIow,^  236,)  came  before  the  Supreme  Court. 
This  was  in  the  winter  of  1845.  In  that  case,  it  was  decided 
that,  since  the  passage  of  the  Act  of  March  3d,  1839,  (§  2,) 
which  required  Collectors  of  the  customs  to  place  to  the  credit 
of  the  Treasurer  of  the  United  States  all  money  which  they 
received  for  unascertained  duties,  or  for  duties  paid  under 
protest,  an  action  for  money  had  and  received  would  not  lie 
against  the  Collector  for  the  return  of  duties  so  received  by 
him  ;  and  that  the  only  relief  to  the  party  so  paying  was  by 
application  to  the  Secretary  of  the  Treasury  or  to  Congress. 

After  this  decision  in  Cary  v.  Ourtis,  Congress,  on  the 
26th  of  February,  1845,  (5  U.  S.  Stat,  at  large,  727,)  enacted, 
that  nothing  contained  in  the  above  recited  Act  of  March 
8d,  1839,  should  take  away,  or  be  construed  to  take  away  or 
impair,  the  right  of  any  person  or  persons  who  had  paid,  or 
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should  thereafter  pay,  money,  as  and  for  duties,  under  pro- 
test, to  any  Collector  of  the  customs,  or  other  person  acting 
as  such,  in  order  to  obtain  goods,  wares,  or  merchandise  im- 
ported by  him  or  them,  or  on  his  or  their  account,  which 
duties  were  not  authorized  or  payable  in  part  or  in  whole  by 
law,  to  maintain  any  action  at  law  against  such  Collector,  to 
ascertain  and  try  tlie  legality  and  validity  of  such  payment, 
provided  that  a  protest  was  made  in  writing,  and  signed  by 
the  claimant,  at  or  before  the  payment  of  the  duties,  setting 
forth  distinctly  and  specifically  the  grounds  of  objection  to 
the  payment  thereof. 

As  the  law  now  is,  therefore,  it  is  not  every  payment  of 
duties,  under  protest,  upon  an  illegal  exaction  by  the  Col- 
lector, that  will  entitle  the  party  paying  to  recover  the  same 
back,  in  a  suit  at  law  against  the  Collector.  To  entitle  a 
plaintiff  to  recover  back  from  a  Collector  money  paid  as  du- 
ties to  the  Collector,  he  must  establish  three  essential  facts. 
These  three  essential  facts  are  :  1.  That  the  duties  paid  were 
not  authorized  or  payable  by  law ;  2.  That  he,  at  or  before 
the  payment  of  the  duties,  made  a  protest  in  writing,  in  which 
he  set  forth  distinctly  and  specifically  the  grounds  of  objection 
to  the  payment  of  the  duties  ;  3.  That  the  payment  was  made 
in  order  to  enable  him  to  obtain  possession  of  the  goods  upon 
which  the  duties  were  imposed.  And,  if  he  fails  in  establish- 
ing either  of  these  three  several  facts,  he  must  fail  of  a 
recovery.  If  he  establishes  two  of  them  and  fails  to  establish 
the  third,  he  is  not  entitled  to  maintain  his  suit.  Before  he 
can  recover,  he  must  show  an  illegal  demand,  a  payment  to 
regain  the  possession  of  his  property,  an  inability  to  regain  the 
possession  of  the  property  without  submitting  to  the  payment, 
and  a  protest.  {Maxwell  v.  Oriswoldy  10  How.^  242,  256.) 
If  illegal  duties  are  demanded,  and  they  are  paid  under  pro- 
test, still,  if  the  payment  is  not  made  to  enable  the  party  to 
obtain  his  goods,  if,  in  the  language  of  the  Supreme  Court  in 
MaoGweU  v.  Oriswoldy  it  is  not  made  by  the  party  ''  to  regain 
possession  of  his  property,"  which  could  not  be  regained 
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"  except  by  submitting  to  the  payment,"  the  amount  paid 
cannot  be  recovered  back,  in  a  suit  against  the  Collector. 

Upon  the  facts  in  this  case,  admitting,  for  the  purpose  of 
the  argument,  that  the  excess  of  duties  demanded  and  received 
by  the  Collector  on  the  10th  of  November,  was  an  illegal 
exaction,  and  that  the  protest  which  accompanied  the  pay- 
ment of  such  excess  by  the  plaintiffs  was  regular,  the  question 
arises,  whether  such  excess  can  be  recovered  back,  in  a  suit 
against  the  Collector.  It  is  clear  that  it  cannot  be  recovered 
back,  unless  the  suit  is  authorized  by  the  Act  of  Congress, 
of  February  26th,  1845.  That  Act  authorizes  a  suit  against 
the  Collector,  only  when  the  paymentof  the  excess  of  duties 
demanded  was  made  in  order  to  obtain  the  possession  of  the 
goods  imported.  The  payment  made  by  the  plaintiffs  to  the  Col- 
lector on  the  10th  of  November,  was  not  made  to  enable  them 
to  obtain  the  possession  of  the  goods  upon  which  the  Collector 
claimed  the  excess  of  duties  to  be  due.  They  were  not  then 
in  the  possession  of  the  Collector.  They  had  long  before,  as 
early  as  the  month  of  September  preceding,  with  the  consent 
of  the  Collector,  gone  into  the  possession  of  the  plaintiffs,  and 
had  been  disposed  of.  Upon  the  facts,  then,  in  this  case, 
either  admitted,  or  as  claimed  by  the  plaintiffs,  there  can  be 
no  recovery  against  the  Collector.  Therefore,  the  motion  to 
have  the  case  reinstated  on  the  calendar,  cannot  be  granted. 


Alexandeb  H.  Pomeboy 

vs. 

The  New  Yoek  and  New  Haven  Eailboad  Company. 

This  Court  has,  under  the  11th  section  of  the  Judiciary  Act  of  1789,  (1  U.  8. 
8tctt,  at  LargSj  78,)  nojurisdictionof  a  civil  suit  against  a  corporation  created 
by  the  laws  of  another  State,  where  the  suit  is  commenced  by  the  service  of 
process  within  this  District,  upon  an  officer  of  the  corporation. 
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The  provisions  of  said  11th  section,  which  require  that  every  civil  suit  brought 
against  an  inhabitant  of  the  United  States  must  be  brought  in  the  Distnct 
of  which  he  is  an  inhabitant,  or  in  which  he  is  found  at  the  time  of  serving 
the  writ,  cannot  be  altered  or  modified  bj  anj  State  law. 

Therefore,  a  law  of  New  York,  in  regard  to  a  Connecticut  corporation,  dedar* 
ing  it  liable  to  be  sued  by  summons  in  the  same  manner  as  corporations 
created  by  the  laws  of  New  York,  and  that  the  process  might  be  served  on 
an  officer  or  ag^nt  of  the  corporation,  cannot  have  the  effect  to  g^ve  to  this 
Court  jurisdiction  of  a  suit  against  such  corporation,  by  the  service  of 
process,  within  this  District,  on  an  officer  or  agent  of  such  corporation. 

(Before  Nkuon,  J.,  Southern  District  of  New  York,  December  23d,  1857.) 

This  was  an  action  at  law  against  a  corporation  created  by 
the  laws  of  the  State  of  Connecticut.  The  suit  was  com- 
menced by  the  service  of  process  upon  an  officer  of  the  Com- 
pany within  the  Southern  District  of  New  York.  The  case 
came  up  on  a  demuiTer  to  a  replication  to  the  plea  of  the 
defendants. 

Danid  D.  Lord^  for  the  plaintitfl 

William  Curtis  Nayea^  for  the  defendants. 

Nelson,  J.  The  question  presented  upon  the  pleadings  is, 
whether  or  not  the  Court  has  jurisdiction  to  hear  and  deter- 
mine the  matters  in  controversy. 

The  Judiciary  Act  of  1789,  (1  U.  S.  Stat,  at  Large,  78, 
§  11,)  provides,  that  no  civil  suit  shall  be  brought  in  the  Cir- 
cuit Court  against  an  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than  that  whereof  lie  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ.  In  the  case  of  Day  v.  The  Newark  India 
Rubber  Co.^  (1  Blatchf.  C.  C.  R,^  628,)  it  was  held,  that  a  cor- 
porate body  created  by  the  Legislature  of  New  Jersey  could 
have  no  existence  beyond  the  limits  of  the  territory  of  that 
State,  and  that  the  service  of  process  upon  its  President  in  the 
city  of  New  York,  gave  to  the  Circuit  Court  no  jurisdiction 
over  the  defendants,  it  not  being  an  inhabitant  of  the  district, 
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and  the  service  of  process  upon  the  Company  not  having  been 
made  within  the  district. 

The  case  now  before  the  Court  has  a  feature  not  found  in 
that  case,  which  is  relied  on  to  distinguish  it.  By  a  statute  of 
New  York,  passed  May  11th,  1846,  permission  and  authority 
were  given  to  this  Connecticut  Company,  to  continue  and  ex- 
tend its  railroad,  (which  was  a  road  from  New  Haven  to  the 
New  York  line,)  from  the  dividing  line  of  the  two  States, 
through  the  County  of  Westchester,  in  New  York,  to  connect 
with  tlie  New  York  and  Harlem  line  of  road ;  and  it  was 
authorized  to  take,  transport  and  convey  persons  and  property 
on  the  same,  by  the  power  of  steam  or  animals.  The  Com- 
pany was  also  authorized  to  procure  and  hold  such  real  estate 
as  should  be  necessary  and  convenient  for  the  purposes  of  the 
road,  to  construct  the  same  with  one  or  more  tracks,  to  regu- 
late the  time  and  manner  of  transporting  passengers  and 
goods,  to  erect  station-houses  and  other  necessary  buildings, 
and  to  fix  and  regulate  the  charges  for  the  conveyance*  ol  per- 
sons and  property,  &c.  The  Act  further  provided,  that  the 
Company  should  be  liable  to  be  sued  by  summons,  in  the  same 
manner  as  corporations  created  by  the  laws  of  the  State,  and 
that  the  process  might  be  served  on  an  oflScer  or  agent  of  the 
Company.  The  Company  has  availed  itself  of  the  privileges 
and  franchises  of  this  statute  of  New  York,  and  has  built  the 
road  and  put  it  in  operation,  and  is  undoubtedly  to  be  re- 
garded as  having  submitted  to  the  conditions  imposed ;  and,  if 
this  were  a  suit  in  a  State  Court  of  New  York,  there  could 
be  little,  if  any,  difficulty  in  maintaining  the  suit  upon  the 
present  service  of  the  process.  Indeed,  this  very  point  was  de- 
cided in  the  case  of  The  Lafayette  Ins,  Co,  v.  French^  (18  IIow,^ 
404.)  That  was  a  suit  upon  a  judgment  recovered  in  a  State 
Court  in  Ohio,  against  a  corporation  of  the  State  of  Indiana, 
upon  a  service  of  process  on  an  agent  in  Ohio.  But  the 
difficulty  here  is  in  giving  effect  to  this  law  of  New  York, 
providing  for  service  of  process  on  the  defendants.  That  is 
regulated,  as  to  this  Court,  by  the  Act  of  Congress  of  1789, 
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already  referred  to,  and  cannot  be  altered  or  modified  by  any 
State  law.  According  to  that  Act,  the  defendant  must  be  an 
inhabitant  of  the  district,  or  be  served  with  process  within  it, 
in  order  to  give  the  Court  jurisdiction.  Now,  service  of  pro- 
cess, by  the  assent  of  this  Company,  upon  an  agent,  within  the 
Stale,  or  within  the  Southern  District  of  New  York,  cannot 
be  said  to  be  service  upon  an  inhabitant  of  the  district,  or 
upon  a  person  within  it.  The  corporation  is  still  a  Connecti- 
cut Company,  resident  within  the  State  of  Connecticut,  but 
consenting  to  be  sued  in  New  York  by  service  of  process  on 
its  agent ;  and,  however  effectual  this  service  may  be  in  con- 
ferring jurisdiction  over  the  Company,  upon  tribunals  gov- 
erned by  the  laws  of  New  York,  it  cannot  have  that  effect  in 
respect  to  the  Federal  tribunals,  which  are  not  only  not 
governed  by  the  State  laws,  but  are  governed  by  the  Act  of 
Congress,  which  has  prescribed  a  different  rule. 

It  is  argued,  however,  that,  in  view  of  the  facts,  that  the 
law  of  New  York  provides,  and  that  of  Connecticut  consents, 
that  the  Company  may  acquire  lands  in  the  former  State,  enter 
upon  them,  construct  its  road,  regulate  the  running  of  the 
cars,  fix  charges  for  transportation,  and  run  its  trains,  &c., 
and  that  the  Company  is  exercising  and  enjoying  those  fran- 
chises, it  must  be  regarded  as,  in  judgment  of  law,  being 
present  within  the  District  at  the  time  of  the  service  of  the 
process,  and  as  being  empowered  to  exist  and  act  in  the 
County  of  Westchester,  and,  of  course,  in  the  District ;  and 
that  a  corporation  may  have  two  domicils — one  in  New  York 
and  the  other  in  Connecticut.  Whether  the  two  laws  referred 
to  have  any  other  force  or  effect  than  to  authorize  and  license 
a  Connecticut  corporation  to  enjoy  and  exercise  certain  rights 
and  privileges  in  the  State  of  New  York,  it  is  not  important 
to  inquire  ;  for  it  seems  to  me,  that,  if  any  other  or  greater 
eff^ect  is  to  be  given  to  them,  and  if  that  body  is  to  be  deemed 
to  exist  in  New  York,  in  its  corporate  capacity,  it  must  be 
regarded  as  so  existing  as  a  New  York  corporation.  As  a 
foreign  corporation,  it  cannot  be  said  to  have  any  legal  exist- 


lai  80TJTHEEN  DISTRICT  OP  NEW  TOEK, 

Pomeroj  «.  The  Nsw  Toik  and  New  Haven  Bailtoad  Compsaj. 

ence  in  Kew  York.  Ite  existence  in  the  foreign  State  loaj  be 
recognized  in  New  York,  and  the  exercise  of  many  rights  and 
privileges  may  be  permitted  to  it,  either  by  expreae  statute,  or 
by  the  comity  of  her  Courts.  (^Tke  Sank  of  Augusta  r. 
Earle,  13  Peters,  519.)  Bnt,  its  corporate  existence  in  New 
York  can  be  created  only  by  New  York  laws,  and  by  making 
it  a  New  York  corporation.  Tlie  idea  thrown  out  by  Lord 
St.  Leonards,  in  The  Garron  Iron  Co.  v.  Maclaren,  (35  Eng. 
Law  tfe  ^.  E.,  37,  57,  62,)  that  the  place  of  business  of  a 
foreign  corporation  may,  for  the  purpose  of  jurisdiction,  be 
properly  deemed  its  domicil  in  the  country  in  which  the  salt 
is  brought,  was  not  adopted  by  the  other  judges.  And,  cer- 
tainly, there  would  be  great  difficulty  in  assenting  to  it,  upon 
any  sound  principle,  as  giving  jurisdiction  over  the  corpora- 
tion itself.  The  jurisdiction  of  the  Court  over  the  property 
of  the  foreign  Company,  found  within  the  country,  at  its  place 
of  business,  is  a  very  different  question.  Lord  Brougham  pnt 
a  very  pertinent  qnestion,  in  his  opinion  upon  this  subject,  by 
asking  whether,  in  case  the  foreign  corporation  disobeyed  the 
process  served  upon  its  agent,  in  another  country,  tlie  Court 
would  punish  the  agent  for  the  contumacy.  In  that  case,  the 
attempt  was  made  to  enjoin  a  Scotch  corporation,  by  service 
upon  its  agent,  at  a  place  of  business  in  England. 

Upon  the  whole,  as  at  present  advised,  I  think  the  Court 
has  no  jurisdiction  of  the  defendants;  and,  if  my  opinion 
npon  the  point  was  more  doubtful  than  it  is,  I  should  be  un- 
willing, in  a  case  of  the  magnitude  of  the  present  one,  to 
entertain  the  jurisdiction,  when  there  are  tribunals  before 
which  the  case  may  be  heard  and  determined  nnembarraesed 
with  this  question. 

""        must  be  judgment  for  the  defendants,  on  the  de- 
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"William  Hkine 
William  H.  Appleton  and  othbes.    In  Equity. 

The  plaintiff,  an  artist,  accompanied  the  Expedition  to  Japan,  fitted  out  bj  the 
United  States  Govemment,  as  a  master's  mate,  and  signed  the  shipping  ar- 
ticles, and  received  pay  in  that  capacity,  with  the  distinct  understanding  that 
all  sketches  and  drawings  he  might  make  were  to  be  the  exclusive  property  of 
the  Gk>vemment  He  made  sketches  and  drawings  which  were,  on  his  return, 
incorporated,  with  his  assent,  in  a  report  of  the  Expedition,  made  to  the  Navy 
Department,  and  Congress  ordered  a  large  number  of  copies  of  the  report, 
containing  prints  and  engravings  made  from  such  sketches  and  drawings,  to 
be  published  for  distribution.  Afterwards,  the  plaintiff  undertook  to  obtain  a 
copyright  for  some  of  the  prints  and  engravings  so  incorporated  in  the  report 
to  the  Navy  Department:  J7e2i,  that  he  was  not  author  or  proprietor  of  the 
prints  and  engravings,  in  such  a  sense  as  to  be  capable  of  acquiring  an  ex- 
clusive right  to  the  same,  at  the  time  he  undertook  to  do  so,  and  that  they 
had  been  given  to  the  public. 

But,  in  this  case,  even  if  the  plaintiff  were  the  proprietor  of  the  copyright  of 
the  prints  and  engraving^  in  question,  he  had  been  employed  and  paid  by  the 
defendants  to  prepare  some  of  the  prints  for  publication  by  them,  and  he 
could  not  now  be  allowed  to  ask  that  the  sale  of  the  prints  he  had  so  pre- 
pared should  be  stopped  by  injunction. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  December  24th,  1867.) 

This  was  an  application  for  a  provisional  injunction.  The 
plaintiff,  by  profession  an  artist,  accompanied  the  late  Expe- 
dition to  Japan  and  the  China  seas,  which  was  fitted  out  by 
the  Government  of  the  United  States,  and  was  under  the  com- 
mand of  Commodore  Perry,  of  the  United  States  Navy.  He 
was  shipped  as  a  master's  mate,  and  served  as  such,  on  board 
of  one  of  the  public  ships  which  accompanied  the  Expedition. 
During  the  Expedition,  he  made  several  original  sketches,  and 
drawings  of  many  of  the  prints  and  illustrations,  which  were 
incorporated  in  the  report  made  by  Commodore  Perry  to  the 
Secretary  of  the  Navy,  and  published  in^Iarge  numbers,  by 
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order  of  Congress,  under  the  title  of  "  A  Narrative'  of  the 
Expedition  of  an  American  Squadron  to  the  China  Seas  and 
Japan,  performed  in  the  years  1852, 1853,  and  1854,  under 
the  command  of  M.  C.  Perry,  United  States  Navy ;  compiled 
from  the  original  notes  and  journals  of  Commodore  M.  C. 
Perry  and  his  officers,  at  his  request,  and  under  his  super- 
vision, by  Francis  L.  Hawks,  D.D.,  LL.D.,  &c."  For  certain 
of  the  prints  and  illustrations  so  incorporated  in  the  report  of 
Commodore  Perry  to  the  Secretary  of  the  Navy,  and  pub- 
lished by  order  of  Congress,  the  plaintiflT,  in  June,  1856, 
obtained  from  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  a  certificate  of 
copyright,  as  author  and  proprietor.  This  was  after  the  re- 
port had  been  made  to  the  Secretary  of  the  Navy,  and  after 
it  had  been  ordered  to  be  published  by  Congress.  The  de- 
fendants, in  July,  1856,  published  two  several  editions  of  the 
report  so  made  to  the  Secretary  of  the  Navy,  in  both  of 
which  were  contained  the  prints  and  illustrations  in  question. 
One  of  the  editions  so  published  by  the  defendants  was  pre- 
cisely like,  both  in  form  and  in  matter,  (with  the  exception 
of  the  title  page,)  the  work  published  by  order  of  Congress. 
The  defendants,  about  the  same  time,  published  another 
work  which  contained  the  prints  and  ilhistrations  in  ques- 
tion. The  plaintiff  now  brought  his  bill,  in  which,  among 
other  things,  he  prayed  that  the  defendants  might  be  enjoined 
against  selling  or  otherwise  disposing  of  any  of  the  works  so 
published  by  them,  in  which  were  contained  any  of  the  prints 
or  illustrations  so  claimed  by  the  plaintiff  as  author  and  pro- 
prietor. 

Dexter  A,  Homkms^  for  the  plaintiff. 

[e;    WiUiaTa  Emerson^  for  the  defendants. 

Ingbrsoll,  J.  The  view  I  take  of  this  case  renders  it  un- 
necessary to  consider  it  in  some  of  the  aspects  in  which  it  has 
been  presented.  It  can  be  satisfactorily  disposed  of  by  con- 
sidering two  questions  only :     First.  Was  the  plaintiff,  at  the 
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time  he  obtained  a  certificate  of  copyright,  entitled  to  the 
exclusive  right  to  the  prints  and  illustrations  in  question,  as 
author  and  proprietor  i  Second.  Admitting  that  he  was,  are 
there  any  facts  in  the  case,  which  should  restrain  the  Court 
from  granting  the  injunction  prayed  for ! 

That  the  plaintiff  made  the  original  sketches  and  draw- 
ings of  the  prints  and  illustrations  in  question,  admits  of  no 
doubt.     But,  notwithstanding  this,  he  was  not  an  author  or 
proprietor  of  the  prints  and  illustrations,  in  such  a  sense  as  to 
be  capable  of  acquiring  an  exclusive  right  to  the  same,  at  the 
time  the  qertificate  of  copyright  was  granted.    This  appears 
very  clear  by  the  affidavits  introduced  on  the  part  of  the  de- 
fendants.   Previous  to  the  sailing  of  the  Expedition  to  J  apan, 
the  plaintiff  applied  to  Commodore  Perry,  to  be  employed  as 
an  artist,  and  to  accompany  the  Expedition,  as  such.     He 
was  informed  by  the  Commodore,  that  Congress  had  made  no 
provision  for  an  artistic  or  scientific  department,  and  that  he 
could  not  be  employed.     He  renewed  his  application,  and 
finally  the  Commodore  consented  to  receive  him  in  tlie  capa- 
city of  a  master's  mate,  on  condition  that  be  should  sign  the 
shipping  articles  as  such  master's  mate,  and  do  whatever 
duties  might  be  required  of  him,  and  be  subject  to  all  the 
rules  and  regulations  of  the  Squadron.    When  the  Commo- 
dore consented  that  the  plaintiff  might  join  the  Expedition, 
he  informed  him  that  all  the  sketches  and  drawings  which 
should  be  made  by  any  one  attached  to  the  Expedition  were 
to  be  the  exclusive  property  of  the  Government  of  the  United 
States,  and  that  no  one  could  appropriate  to  his  own  use  any 
sketch  or  drawing  that  might  be  made.     To  this  the  plaintiff 
gave  his  assent,  and  he  joined  the  Expedition  as  master's 
mate,  and  received  pay  as  such,  with  the  distinct  understand- 
ing that  the  sketches  and  drawings  which  he  might  make 
were  to  be  the  exclusive  property  of  the  Government  of  the 
United  States.    Although  the  plaintifi*  was  shipped  as  mas- 
ter's mate,  his  chief  duty  was  to  make  sketches  and  drawings 
for  the  Government.     Upon  the  return  of  the  Expedition  to 
this  country,  the  sketches  and  drawings  which  the  plaintiff 
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made,  were,  with  his  assent,  incorporated  in  the  report  made 
by  the  Commodore  to  the  Secretary  of  the  Navy,  and  were 
placed  at  the  disposal  of  Congress ;  and  Congress,  long  be- 
fore the  certificate  of  copyriglit  was  obtained  by  the  plaintiff, 
ordered  a  large  number  of  copies  of  the  report,  containing  the 
prints  and  engravings  made  from  the  original  sketches  and 
drawings,  to  be  published  for  distribution.  Under  these  cir- 
cumstances, the  plaintiff  was  not  such  author  of  the.  prints 
and  engravings  in  question,  as  to  be  able  to  acquire  an  exclu- 
sive right  to  the  same  as  author  or  proprietor,  by  virtue  of  the 
certificate  of  copyright  which  he  obtained.  The  sketches  and 
drawings  were  made  for  the  Government,  to  be  at  their  dis- 
posal ;  and  Congress,  by  ordering  the  report,  which  contained 
those  sketches  and  drawings,  to  be  published  for  the  benefit 
of  the  public  at  large,  has  thereby  given  them  to  the  public. 

But,  even  if  the  plaintiff  had  an  exclusive  right  to  the 
prints  and  engravings  in  question,  by  virtue  of  this  certificate 
of  copyright  which  he  obtained,  there  are  certain  facts  which 
have  appeared  in  evidence,  which  would  restrain  the  Court 
from  granting  the  preliminary  injunction  now  asked  for. 
The  certificate  of  copyright  was  obtained  by  the  plaintiff 
early  in  the  summer  of  the  year  1856.  The  several  works  of 
the  defendants,  now  sought  to  be  enjoined,  were  published  by 
them  in  the  summer  of  the  year  1856,  and  soon  after  the 
plaintiff  obtained  his  certificate  of  copyright.  One  of  these 
works  is  a  quarto  edition  of  the  Expedition  to  Japan,  the 
same  as  published  by  order  of  Congress.  Another  is  an  oc- 
tavo edition  of  the  same  work.  As  early  as  January,  1856, 
the  plaintiff  met,  by  appointment,  the  Kev.  Dr.  Hawks,  who 
wrote  the  narrative  of  the  Expedition  to  Japan,  for  the  pur- 
pose of  selecting  sketches  to  appear  in  the  octavo  edition  of 
the  work,  then  about  to  be  published  by  the  defendants.  No 
mention  was  made  by  the  plaintiff  of  any  claim  to  copyright 
on  his  part ;  and  it  was  understood  by  Dr.  Hawks,  that  any 
of  the  drawings  which  should  be  selected  were  to  be  used  for 
the  octavo  edition  of  tbe  defendants'  work.  At  a  subsequent 
period,  the  plaintiff  was  employed  by  the  defendants,  to  re- 
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duce  several  drawings  from  the  size  of  the  quarto  edition  to 
that  of  the  octavo  edition,  for  which  service  he  was  to  be 
paid  by  the  defendants,  and  there  is  no  complaint  that  he 
never  was  paid.  The  plaintiff  thus  aided  in  the  publication 
of  some  of  the  works  of  the  defendants.  When  he  thus 
aided  in  their  publication,  he  made  no  claim  of  copyright. 
It  V70uld  be  inequitable  now  to  permit  him,  when  he  has  been 
paid  to  aid  in  their  publication  and  sale,  and  has  thus  aided 
in  their  publication,  with  a  view  to  their  sale,  to  stop  their 
Bale,  even  if  he  had  a  valid  copyright  in  them.  By  aiding  in 
their  publication,  he  agreed  to  their  publication,  and,  by 
agreeing  that  they  might  be  published,  he  agreed  that  they 
might  be  sold ;  and  he  cannot  now,  with  success,  ask  that  the 
defendants  may  be  restrained  from  doing  that  which  he  has 
agreed  they  may  do.  The  motion  for  a  preliminary  injunc- 
tion must,  therefore,  be  denied. 


John  GeAham  vs.  Lewis  H.  Meyeb. 

A  tort  committed  by  one  partner  will  not  bind  the  partnership  or  the  other  co- 
partner, unless  it  be  either  authorized  or  adopted  by  the  firm,  or  be  within  the 
proper  scope  and  business  of  the  partnership. 

If  a  conveyance  of  property  be  made  to  a  partnership,  composed  of  two  per- 
sons, as  security  for  a  usurious  loan  of  money  made  by  one  of  the  partners, 
without  the  knowledge  of  the  other,  such  loan  being  made  in  the  State  of 
New  York,  and  such  loan  and  cof^veyance  being  unlawful  and  void  by  the 
laws  of  the  State,  the  loan  and  conveyance  cannot  be  regarded  as  within  the 
proper  scope  and  business  of  the  partnership,  so  as  to  make  the  ignorant 
partner  liable,  in  an  action  of  tort,  for  the  violation  of  law  by  his  copartner. 

To  make  him  liable,  it  must  appear  that  he  authorized  or  ratified  the  transac- 
tion.   

When  a  suit  in  Equity  and  a  suit  at  law  are  pending  between  the  same  parties 
for  the  same  matter,  one  cannot  be  pleaded  in  abatement  or  in  bar  of  the 
other;  but  the  Court  of  Equity  will  sometimes  order  a  stay  of  proceedings  in 
one,  until  the  other  is  determined. 

In  this  case,  the  defendant  in  the  suit  at  law  was  not  a  party  to  the  suit  in 
VOL.  rv.— 9 
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Equity,  both  suits  being  in  this  Court ;  and  this  Court  denied  a  motion  made 
by  the  defendant  in  the  suit  at  law,  to  compel  the  plaintiff  to  elect  which  suit 
to  pursue. 

(Before  Inoebsoll,  J.,  Southern  District  of  New  York,  January  13th,  1868.) 

Tffls  was  an  action  of  trover,  to  recover  the  value  of  cer- 
tain steamships  claimed  to  have  been  wrongfully  converted 
by  the  defendant  to  his  own  use.  The  amount  demanded  as 
damages  was  $4:00,000.  An  order  was  made  holding  the  de- 
fendant to  bail  in  the  sum  of  $360,000,  and  he  was  held  for 
that  amount.  The  plaintiff,  in  his  aflBidavit,  upon  which  the 
order  to  hold  to  bail  was  founded,  set  forth  the  following 
facts :  that  the  plaintiff,  on  the  5th  of  December,  1855,  was 
the  owner  of  the  steamships  Ocean  Bird  and  St.  Lawrence, 
atid  of  one  undivided  third  part  of  the  steamship  United 
States,  all  of  the  value  of  $400,000 ;  that,  on  the  last-men- 
tioned day,  the  plaintiff  bargained  and  agreed  with  the  firm 
of  Meyer  &  Stucken,  of  which  firm  the  defendant  was  a 
member,  to  loan  to  the  plaintiff  $100,000,  for  the  space  of 
four  months,  for  the  loan  and  forbearance  of  which  the  plain- 
tiff agreed  to  give  to  Meyer  &  Stucken,  and  they  agreed  to 
receive  from  the  plaintiff,  the  sum  of  $20,000 ;  that  to  secure 
them  for  the  proposed  loan,  the  plaintiff  conveyed  fo  them 
the  steamships,  by  bills  of  sale  absolute  on  their  face ;  that,  in 
pursuance  of  said  agreement,  the  plaintiff*  received  from  them 
about  $80,000  ;  that,  although  the  plaintiff^  frequently,  before 
and  after  the  expiration  of  the  four  months,  offered  to  pay  to 
Meyer  &  Stucken  the  sum  so  received  from  them,  and  the 
sum  BO  agreed  to  be  paid  for  the  loan  and  forbearance  thereof, 
and  demanded  a  reconveyanceofsaid  steamships,  yet  they  had 
refused  to  reconvey  and  deliver  up  the  same  to  the  plaintiff, 
and  had  converted  the  same  to  their  own  use.  A  motion  was 
now  made  by  the  defendant,  to  be  discharged  on  common 
bail,  or  for  a  mitigation  of  the  amount  for  which  he  was  held. 

The  plaintiff  had  also  brought  a  suit  in  Equity,  to  which 
the  defendant  in  this  suit  was  not  made  a  party,  against 
Stucken,  (the  defendant's  partner  in  said  firm  of  Meyer  & 
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Stncken,)  and  others,  to  recover  said  vessels,  or  the  value 
thereof,  and  the  defendant  in  this  suit  now  made  a  motion,  to 
compel  the  plaintiff  to  elect  whether  he  would  prosecute  this 
suit  or  such  suit  in  Equity,  and  that,  on  such  election,  all  pro- 
ceedings be  stayed  in  the  other  suit,  until  the  final  determina- 
tion of  the  suit  elected  to  be  prosecuted. 

Charles  O^  Conor ^  for  the  plaintiff. 

James  T,  Brady  and  Oitbert  Deam,^  for  the  defendant.    •  \ 

Ingebsoll,  J.  The  transaction  out  of  which  this  suit 
arose  is  said  to  have  taken  place  in  the  city  of  New  York ; 
and  as,  by  the  laws  of  thd  State  of  New  York,  all  convey- 
ances for  the  security  of  a  usurious  loan  of  money  are  abso- 
lutely void,  and  the  party  making  a  conveyance  of  personal 
property  for  the  security  of  a  usurious  loan  of  money  has  a 
right  to  proceed,  in  an  action  of  trover,  against  the  party  re- 
ceiving .the  property  as  security,  if  he  converts  it  to  his  use, 
it  follows,  as  the  defendant  is  charged  in  the  affidavit  with 
making  the  usurious  loan,  with  receiving  the  steamships  as  a 
security  for  such  usurious  loan,  and  with  refusing  to  deliver 
them  up  to  the  plaintiff,  upon  a  demand  being  made  for  the 
same,  that  there  is  a  good  cause  of  action  shown  in  the 
affidavit ;  and,  if  the  allegations  in  the  affidavit  are  true,  the 
plaintiff  has  a  right  to  requii^e  that  the  defendant  be  held  to 
bail.  An  order  was  thereupon  made  to  hold  him  to  bail;  and, 
as  disinterested  witnesses  swore  that  the  steamships  were 
worth  the  sum  of  $360,000,  the  defendant  was  ordered  to  be 
held  to  bail  in  that  amount. 

The  facts  upon  which  the  motion  now  made  in  respect 
to  bail  is  founded,  admit  of  little  or  no  doubt.  On  the  5th  of 
December,  1855,  the  defendant  and  one  Stucken  were  in 
partnership,  under  the  name  of  Meyer  &  Stucken.  They 
have  ever  since  been,  and  now  are,  in  partnerahip.  At  the  last- 
mentioned  date,  the  defendant  was  in  Europe.  For  some 
considerable  time  before  then  he  had  been  in  Europe,  and  he 
continued  to  be  there  from  the  5th  of  December,  1855,  to 
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about  the  middle  of  October,  1857.  On  the  5th  of  Decem- 
ber, 1855,  Stucken  advanced  to  the  plain tift  a  sum  of  money 
amounting  to  at  least  $80,000.  On  the  same  day,  he  took  an 
absohite  bill  of  sale  of  the  ships  in  question,  in  the  name  of 
Meyer  &  Stucken,  and  took  possession  of  the  same,  with  the 
consent  of  the  plaintiff.  The  transaction  purported  to  be  an 
absolute  sale  of  the  steamships,  upon  a  valuable  consideration 
paid.  The  plaintiff  insists  that  it  was,  in  reality,  a  usurious 
loan  of  money,  and  that  the  ships  were  transferred  as  a  se- 
curity merely  for  such  usurious  loan  of  money.  Stucken 
insists  that  there  was  no  loan,-  and  that  the  transaction  was 
an  absolute  sale  of  the  ships,  for  a  valuable  and  adequate  con- 
sideration paid.  In  considering  thfe  motion  now  made,  I  will 
assume  that  the  transaction  between  the  plaintiff  and  Stucken 
was  a  usurious  loan  of  money ;  that  the  transfer  of  the 
steamships  was,  in  reality,  merely  a  security  for  such  loan  of 
money  ;  and  that  Stucken  would  be  liable  to  the  plaintiff,  in 
action  of  trover,  for  the  value  of  the  ships.  1  do  this  merely 
for  the  purposes  of  this  case,  and  without  intending  to  intimate 
what,  in  my  opinion,  was  the  true  nature  of  the  transaction 
between  the  plaintiff  and  Stucken,  as  there  is  no  necessity  for 
me  to  determine  what  its  true  nature  was,  to  dispose  of  the 
motion  now  under  consideration.  The  question  then  is  pre- 
sented— would  the  defendant,  upon  this  assumption,  upon  the 
facts  as  they  now  appear,  be  liable  to  such  action  ? 

The  ships  were  sold  by  Stucken  in  the  month  of  May, 
1856,  for  $180,000,  he  before  that  hdving  been  obliged  to  pay 
about  $70,000  to  satisfy  certain  liens  upon  them.  Up  to  the 
time  of  the  commencement  of  this  suit,  the  defendant  never, 
to  his  knowledge,  saw  the  plaintiff,  and  never  personally 
made  any  loan  of  any  kind  to  him,  or  had  any  transaction  or 
dealing  with  him.  No  demand  has  ever  been  made  person- 
ally on  the  defendant  to  deliver  the  steamships  to  the  plaintiff", 
or  to  account  for  the  same  to  the  plaintiff,  or  to  pay  the  value 
of  the  same  to  him.  The  defendant  was  not  consulted  in 
reference  to  the  transaction  between  the  plaintiff  and  Stucken, 
and  the  contract  between  them  was  negotiated  and  concluded 
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when  the  defendant  was  absent  in  Europe,  and  he  had  no 
knowledge  in  reference  thereto.  The  defendant  knew  nothing 
of  any  usurious  transactions  between  the  plaintiff  and  Stiicken, 
if  any  took  place.  There  is  no  evidence  that,  prior  to  the 
commencement  of  the  plaintiff's  suit,  the  defendant  was  ever 
informed  that  the  plaintiff  claimed  that  the  transaction  be- 
tween him  and  Stucken  was  a  usurious  one.  The  defendant 
never  authorized  any  usurious  transaction  between  his  partner, 
Stucken,  and  the  plaintiff;  and,  as  he  knew  nothing  of  any 
usurious  transaction  between  the  plaintiff  and  his  partner, 
Stucken,  at  the  time  it  took  place,  and,  as  there  is  no  evi- 
dence that  he  ever  was,  prior  to  the  commencement  of 
the  plaintiff's  suit,  informed  of  any  such  usurious  trans- 
action, it  cannot  with  truth  be  said  that  he  ever  ratified 
any  such  usurious  transaction,  if,  in .  point  of  fact,  it  ever 
existed. 

What«the  particular  terms  were  of  the  articles  of  copart- 
nership between  the  defendant  and  Stucken,  does  not  appear. 
We  know,  however,  that  it  was  a  partnership  for  a  lawful  pur- 
pose. It  is  to  be  presumed,  therefore,  that  the  articles  were 
such  as  ordinarily  exist  between  partners  engaged  in  lawful 
business.  By  such  articles,  one  partner  does  not  authorize 
the  other  to'  engage  in  unlawful  business.  The  law  of  New 
York  makes  it  unlawful  to  loan  money  at  a  usurious  rate  of 
interest.  The  law  declares  that  all  conveyances  made  to  se- 
cure any  usurious  loan  shall  be  absolutely  void,  and  that  no 
title  shall  be  transferred  by  any  such  conveyance.  It  also  de- 
clares, that  when  the  party  borrowing  goes  into  a  Court  of 
Equity,  to  recover  back  the  property  conveyed  as  security  for 
the  loan,  he  shall  not  be  obliged  to  tender  or  pay  the  actual 
amount  received,  and  that  he  may  ask  for  equity,  without 
offering  to  do  equity.  The  transaction,  as  claimed  by  the 
plaintiff,  between  him  and  Stucken,  was,  therefore,  an  unlaw- 
ful one,  disastrous  in  its  consequences,  and  highly  prejudicial 
to  the  interest  of  the  defendant,  if  he  is  to  be  bound  by  it ; 
and  the  partnei*ship  articles  cannot  be  invoked  to  authorize 
Stucken  to  make  the  defendant  liable  for  a  tort  committed  by  , 
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Stucken,  either  in  his  own  name  individually,  or  in  the  name 
of  the  copartnership. 

A  tort  committed  by  one  partner  will  not  bind  the  part- 
nership or  the  other  copartner,  unless  it  be  either  authorized  or 
adopted  by  the  firm,  or  bo  within  the  proper  scope  and  busi- 
ness of  the  partnership.  (Story  on  Partnerships  sec.  168.)  A 
tort,  an  act  in  violation  of  a  particular  statute  law,  and 
attended  with  a  forfeiture,  is  not  within  the  proper  scope  and 
business  of  a  partnership  entered  into  for  lawful  purposes. 
Therefore,  to  make  the  defendant  liable  in  an  action  of  tort, 
for  this  violation  of  law  on  the  part  of  Stucken,*  it  mast  be 
made  to  appear,  by  some  other  evidence,  that  he  either 
authorized  it  or  ratified  it.  It  has  already  been  shown  that 
he  never  authorized  it;  and  as,  up  to  the  time  of  the  com- 
mencement of  this  suit,  there  is  no  evidence  that  he  was  in- 
formed of  any  violation  of  law,  he  could  not  have  ratified  any 
violation  of  law.  Collyer,  in  his  Treatise  on  Partnership, 
(j}age  252,  ed.  of  1854,)  says,  that  if  one  of  two  bankers  in 
partnership  commits  usury,  the  innocent  partner  should  not 
be  liable  to  an  action  for  penalties  or  damages.  By  the  laws 
of  New  York,  a  usurious  loan  is  unlawful,  and  the  penalty 
of  the  forfeiture  of  the  goods  attempted  to  be  conveyed  as 
security  therefor,  is  prescribed  as  a  consequence.  Where  one 
having  an  apparent  right  to  convey  personal  property  exe- 
cutes a  conveyance  of  it  to  a  partnership,  and  the  same  is 
taken  possession  of  by  one  of  two  partners,  a  demand  by  the  true 
owner  having  the  right  of  possession,  upon  one  of  the  copart- 
ners, and  a  refusal  by  him,  is  evidence  of  a  conversion  by  the 
other  copartn  er.  {Nisbet  v.  Patton^  4  Rawle.  1 20 ;  Mitchell  v. 
William^s  4  HiU^  13.)  But  such  a  demand  and  refusal  is 
not  a  conversion  by  the  other  copartner.  It  is  only  evidence 
of  a  conversion,  not  conclusive  evidence,  but  prima  facie 
merely,  which  may  be  rebutted  by  other  evidence ;  and, 
when  it  is  rebutted,  it  will  not  be  effective  to  show  that  there 
has  been  a  converaion  by  such  other  copartner. 

This  view  of  the  motion  now  under  consideration  settles 
the  question,  that  the  defendant  should  not  be  held  to  bail,  to 
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answer  the  demand  in  this  suit.  An  order  must,  therefore,  be 
entered,  vacating  the  order  heretofore  made,  holding  him  to 
bail  in  the  sum  of  $360,000,  and  that  he  be  discharged  on 
common  bail. 

In  June,  1856,  the  plaintiff  brought  his  suit  in  Equity 
against  Stuckcn  and  other  parties,  for  the  recovery  of  the 
ships  in  question,  or  the  value  thereof.  The  defendant  v^as 
not  made  a  party  to  that  suit  in  Equity.  He  was  out  of  the 
country  when  it  was  instituted,  and  could  not  be  served  with 
the  subpoena.  There  was  a  prayer,  however,  in  the  bill,  that 
he  might  be  made  a  party,  should  he  return  to  this  country. 
He  has  never  been  made  a  party. 

A  motion  is  now  made  by  the  defendant,  that  the  plaintiff 
be  compelled  to  elect  which  suit  to  pursue,  whether  the  suit 
in  Equity  or  the  suit  at  law ;  and  that  all  proceedings  in  the 
other  be  stayed,  until  the  final  determination  of  the  suit 
elected  4;o  be  pursued.  When  a  suit  in  Equity  and  a  suit  at 
law  are  pending  between  the  same  parties,  for  the  same  mat- 
ter, cause  and  thing,  one  cannot  be  pleaded  in  bar  or  in 
abatement  of  the  other.  But,  notwithstanding  this,  the 
Court  of  Equity  will  sometimes  order  a  stay  of  proceedings  in 
one,  until  the  other  is  determined. 

The  defendant  in  this  suit  is  not  a  party  to  the  suit  in 
Equity.  His  interest  cannot  be  affected  by  the  determination 
in  that  suit.  A  determination  against  the  plaintiff  in  that 
suit  will  not  deprive  him  of  the  right  to  pursue  the  defendant 
in  this.  The  determination  in  that  case  can  have  no  effect 
upon  this.  The  motion  to  compel  the  plaintiff  to  elect  which 
suit  to  pursue,  and  that  the  proceedings  in  the  other  may  be 
stayed,  must,  therefore,  be  denied. 
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William  F.  Weld  and  others 

» 

Hugh  Maxwell. 

An  anchor  and  chain  cable,  which  is  bona  fide  a  part  of  the  equipments  and  ap- 
purtenances of  an  American  vessel,  is  not,  on  being  brought  by  her  to  the 
United  States,  .subject  to  duty,  under  the  revenue  laws  of  the  United  States. 

If  an  anchor  and  chain  cable  is  purchased  abroad,  by  an  American  vessel,  to 
supply  the  place  of  one  which  has  become  unseaworthy  from  any  cause,  after 
the  sailing  of  the  vessel  from  a  port  of  the  United  States,  and  if  such  pur- 
chase js  made  bonafidCj  for  the  use  of  the  vessel,  and  not  to  sell  it  again  as 
merchandise,  and  if  it  is  used  for  the  vessel,  then  it  is  bona  fide  a  part  of  the 
equipments. and  appurtenances  of  the  vessel,  and  not  subject  to  duty,  upon  its 
being  imported  into  the  United  States. 

To  be  merely  used  as  a  part  ofithe  equipments  and  appurtenances  of  the  vessel 
is  not  sufficient  to  change  the  character  of  the  articles,  and  to  convert  them 
from  goodSf*  wares  and  merchandise  into  a  portion  of  the  vessel.  They  most 
also  be  bona  fide  such  a  part,  under  a  necessity  not  occasioned  by  any  fault  of 
her  master  or  owners  in  not  properly  equipping  her  originally  for  her  voy- 
age. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  March  2d,  1858.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  duties  paid  on  a  set  of  anchors 
and  chain  cables,  under  the  following  circumstances :  In  De- 
cember, 1850,  the  American  ship  Meridian,  then  a  new  vessel, 
sailed  from  Boston  to  New  Orleans,  and  thence  to  Liverpool, 
having  on  board  a  set  of  anchors  and  chain  cables,  as  a  part 
of  her  equipments.  That  was  her  jBrst  voyage.  After  she 
arrived  at  Liverpool,  her  master,  by  the  direction  of  her 
owners,  previously  given,  obtained  there,  in  April,  1851, 
another  set,  consisting  of  four  anchors  and  their  chain  cables, 
and  the  same  were  brought  to  New  York  in  the  ship,  in 
June,  1861.  Nothing  had  happened,  during  the  voyage  to 
Liverpool,  to  make  the  anchors"  and  chain  cables  with  which 
she  started  less  seaworthy  than  they  were  when  she  left  the 
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United  States.  The  new  set  was  purchased  for  the  alleged 
reason  that  the  former  set  was  too  light  to  hold  the  vessel 
while  lying  at  anchor  in  the  river  Mersey.  The  new  set  con- 
tinued to  be  used  on  the  vessel  after  she  brought  it  into  the- 
United  States.  The  former  set  was  also  brought  to  New 
York  in  the  vessel,  and  was  then  sent  to  Boston  to  be  used 
on  board  another  vessel.  The  Collector,  under  the  Act  of 
July  30th,  1846,  (9  U.  S.  Stat  at  Large,  42,)  imposed  duties  on 
the  anchors  and  chain  cables  so  purchased  at  Liverpool,  as 
being  goods,  wares  and  merchandise  imported  from  a  foreign 
country  into  the  United  States.  At  the  trial,  the  jury  were 
instructed,  that  if  the  anchors  and  chain  cables  in  controversy 
were,  at  the  time  of  their  arrival  in  the  United  States,  bona 
fide  a  part  of  the  equipments  and  appurtenances  of  the  ship, 
they  were  not  subject  to  duty,  but  that,  if  tliey  were  not  then 
ionafide  a  part  of  such  equipments  and  appurtenances,  they 
were  subject  to  duty ;  that,  if  they  were  purchased  in  Liv- 
erpool to  supply  the  place  of  anchors  and  chains  which  had 
become  unsea worthy  from  any  cause,  after  the  sailing  of  the 
vessel  from  a  port  of  the  United  States,  and  if  the  purchase 
of  them  was  made  bona  fide  for  the  use  of  the  ship,  and  not 
to  sell  them  again  as  merchandise,  and  if  they  were  used  for 
the  ship,  then  they  were  bona  fide  a  part  of  the  equipments 
and  appurtenances  of  the  ship,  and  not  subject  to  duty,  upon 
their  being  imported  into  the  United  States ;  and  that,  if  they 
were  purchased  at  Liverpool  to  supply  the  place  of  anchors 
and  chain  cables  which  had  not  become  unseaworthy  after 
the  ship  sailed  from  a  port  in  the  United  States,  then  they 
were  not  bona  fide  such  a  part  of  the  equipments  and  appur- 
tenances of  the  ship  as  to  be  exempt  from  duty.  Under  these 
instructions,  the  jury  found  a  verdict  for  the  defendant.  The 
plaintiffs  now  moved  for  a  new  trial  on  the  ground  of  error  in 
such  instructions. 

Almoii  W,  Oriswold,  for  the  plaintiffs. 

Philip  J.  Joachimssen^  {Assistant  District  Attorney,)  for 
the  defendant. 
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Ingersoll,  J.  The  question  in  this  case  is,  whether  the 
anchors  and  chain  cables  purchased  in  Liverpool  were  goods, 
wares  and  merchandise  imported  from  a  foreign  country  into 
the  United  States,  within  the  meaning  of  the  revenue  law. 
If  they  were,  then  duties  were  rightly  imposed  upon  thain. 
It  is  insisted  by  the  plaintiffs,  that  the  articles  in  question 
were  a  part  of  the  ship,  and  no  more  liable  to  the  payment 
of  duties  than  the  vessel  itself,  and  that,  as  the  vessel  was  not 
liable  to  the  payment  of  duties,  these  articles  were  not  liable. 

"When  the  vessel  sailed  from  Boston,  she  was  equipped  in 
such  manner  as  her  owners  saw  fit.  It  was  their  duty  to  put 
on  board  of  her  such  anchors  and  chains  as  were  fitted  for  the 
voyage — such  as  would  make  her  seaworthy.  They  equipped 
her  with  such  anchors  and  chains  as  they  saw  fit.  Nothing 
happened  during  the  voyage  to  make  them  less  seaworthy 
than  they  were  at  the  time  the  ship  sailed  from  the  United 
States.  If  they  were  seaworthy  for  the  voyage,  when  she 
sailed  from  the  United  States,  they  were  seaworthy  when  she 
arrived  at  Liverpool.  The  anchors  and  chains  purchased  at 
Liverpool  were  procured  to  be  used,  not  in  aid  of  the  old  set, 
but  in  place  of  and  in  substitution  for  the  same. 

In  the  case  of  The  United  States  v.  A  Chain  CahUy  (2 
SwmAieT^  362,)  it  was  held,  that  if  the  chain  cable  then  in 
question  was  purchased  in  Liverpool  to  supply  the  place  of 
another  cable,  which  had  become  unseaworthy  on  the  voyage, 
and  the  purchase  was  made  bona  fide  for  the  use  of  the  ship, 
and  not  to  sell  as  merchandise,  or  to  be  applied  to  a  use  dis- 
tinct from  its  bona  fide  appropriation  to  the  use  of  the  ship, 
and  if  it  was  used  for  the  ship  on  her  arrival  at  the  home 
port,  and  was  bona  fide  an  appurtenance  of  her,  then  it  was 
such  part  of  the  equipments  of  the  ship  as  was  not  compre- 
hended in  the  terms  '^  goods,  wares  and  merchandise,"  within 
the  meaning  of  the  revenue  laws  of  the  United  States. 

After  an  attentive  consideration  of  the  questions  presented 
by  the  motion  for  a  new  trial,  in  the  present  case,  I  cannot 
be  persuaded  that  the  plaintiffs  have  any  legal  or  just  cause  of 
complaint  in  respect  to  the  instructions  given  to  the  jury  at 
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the  trial.  That  portion  of  the  charge  in  which  the  jury  were 
tolcT,  that  if  the  anchors  and  chains  in  question  were  purchased 
in  Liverpool  to  supply  the  place  of  anchors  and  chains  which 
had  become  unseaworthy  from  any  cause,  after  the  sailing  of 
the  ship  from  a  port  of  the  United  States,  and  if  the  purchase 
of  them  was  made  honajide  for  the  use  of  the  ship,  and  not 
to  sell  them  again  as  merchandise,  and  if  they  were  used  for 
the  ship,  then  they  were  honajide  a  part  of  the  equipments 
and  appurtenances  of  the  ship,  and  not  subject  to  duty,  upon 
their  being  imported  into  the  United  States,  was  in  conformity 
to  the  law  as  laid  down  in  the  case  of  The  United  States  v.  A 
Chain  Cable.  The  law  as  thus  given  to  the  jury  for  their 
guidance  is  well  established  by  authority,  and  there  can  be  no 
sound  legal  exception  taken  to  it ;  and  the  remaining  portion 
of  the  charge,  when  examined  attentively  and  tested  by  well 
settled  principles,  would  seem  to  be  as  free  from  doubt. 

The  anchors  and  chains  in  question,  were,  at  the  time  they 
were  procured  in  Liverpool,  goods,  wares  and  merchandise. 
They  continued  to  be  goods,  wares  and  merchandise  up  to  the 
time  they  were  brought  to  the  United  States,  unless,  subse- 
quently to  the  time  when  they  were  so  purchased,  and  prior 
to  the  time  when  they  wjere  so  brought  to  the  United  States, 
they  so  changed  their  character  as  to  cease  to  be  goods,  wares 
and  merchandise,  within  the  meaning  of  the  revenue  laws  of 
the  United  States.  They  did  not  so  change  their  character 
unless  they  became  and  were,  at  the  time  of  their  arrival  in 
New  York,  bona  fide  a  part  of  the  equipments  and  appurte- 
nances of  the  ship.  To  be  merely  used  as  a  part  of  the  equip- 
ments and  appurtenances  of  the  ship,  was  not  sufficient  to 
change  their  character,  and  to  convert  them  from  goods,  wares 
and  merchandise,  into  a  portion  of  the  ship.  That  was  decided 
in  the  case  of  The  United  States  v.  A  Chain  Cable,  In  addi- 
tion to  such  use,  they  must,  in  order  to  make  them  a  part  of 
the  equipments  and  appurtenances  of  the  ship,  have  been  hoTia 
fide  a  part  of  such  equipments  and  appurtenances.  They 
could  not  have  been  bona  fide  a  part  of  such  equipments  and 
appurtenances,  unless  a  necessity  existed,  such  as  the  law 
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allows,  to  make  them  a  part  of  such  equipments  and  appur- 
tenances. A  necessity  which  the  law  allows  is  not  merely  a 
necessity  dependent  upon  the  will  and  discretion,  and  created 
by  the  act  of,  the  master  or  the  ownere.  It  does  not  depend 
solely  upon  the  honafids  motive  of  the  master,  when  he  pur- 
chased the  goods,  wares  and  merchandise,  with  the  view  to 
make  them  a  part  of  the  equipments  and  appurtenances  of 
the  ship.  Such  was  not  the  necessity  which  existed  in  the 
case  of  The  United  States  v.  A  Chain  Cahle^  and  which  the 
Court  decided  to  be  sufficient  to  convert  the  chain  cable  then 
in  question  into  a  part  of  the  equipments  and  appurtenances 
of  the  ship.  The  necessity  in  that  case  was  a  necessity  caused 
by  no  act  either  of  commission  or  of  omission  on  the  part  of 
the  owners  or  master.  It  was  a  necessity  created  subsequently 
to^the  sailing  of  the  ship  from  the  United  States,  by  a  cause 
which  the  owners  coulH  not  foresee,  which  they  were  not 
bound  to  foresee,  and  which,  when  the  ship  sailed  on  the  voy- 
age, they  were  not  required  to  provide  against.  When  that 
ship  sailed  from  the  United  States,  she  was  properly  equipped 
for  the  voyage.  By  a  casualty  which  took  place  subsequent 
to  her  sailing,  she  did  not  continue  to  be  properly  equipped 
for  the  voyage,  and,  by  such  casualty,  she  was  made  unsea- 
worthy.  The  Court  decided  that  the  master,  in  order  to  rem- 
edy the  unseaworthiness,  caused  by  such  casualty^  had  a  right 
to  purchase,  in  a  foreign  port,  goods,  wares  and  merchandise, 
and  bring  them  to  the  United  States,  as  a  part  of  the  equip- 
ments and  appurtenances  of  the  ship. 

If  the  Meridian  was  unseawortby  for  a  voyage  to  Liver- 
pool, she  was  not  made  unseaworthy  by  any  such  casualty  as 
existed  in  the  case  of  the  chain  cable  in  2  Sumner.  If  she 
was  unseaworthy  in  consequence  of  her  having  too  light 
anchors  and  chains  for  a  voyage  to  Liverpool,  such  unsea- 
worthiness existed  before  and  at  the  time  she  sailed  from  the 
United  States,  and  was  known  to  her  owners  when  she  so 
sailed.  If  such  unseaworthiness  existed,  it  existed  in  conse- 
quence of  the  fault  of  her  owners,  whose  duty  it  was  to  make 
her  seaworthy  for  the  voyage  upon  which  she  was  about  to 
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sail.  If  a  necessity  existed  at  Liverpool,  which  required  that 
she  should  have  a  new  set  of  anchors  and  chains,  such  neces- 
sity was  occasioned  by  the  fault  of  her  owners  in  not  properly 
equipping  her  with  a  proper  set  of  anchors  and  chains,  fitted 
for  the  voyage  upon  which  she  sailed,  and  by  no  other  neces- 
sity ;  and  such  a  necessity  is  not  sufficient,  in  law,  so  to  con- 
•vert  the  goods,  wares  and  merchandise  procured  at  Liverpool, 
into  a  part  of  the  equipments  and  appurtenances  of  the  ship, 
as  to  exempt  them  from  duty,  upon  being  brought  into  the 
United  States.  There  can  be  no  bona  fide  appropriation  of 
goods,  wares  and  merchandise  to  the  use  of  the  ship,  so  sk  to 
affect  the  revenue  laws  of  the  United  States,  when  the  appro- 
priation is  caused,  and  caused  solely,  by  the  neglect  of  the 
owners,  in  not  complying  with  the  duty  required  of  them  by 
law,  to  make  the  ship  seaworthy  for  the  voyage,  before  the 
voyage  is  undertaken.  According  to  the  case  in  2  Sumner ^  an 
appropriation  of  the  articles  to  the  use  of  the  ship  will  not 
make  them  a  part  of  the  equipments  and  appurtenances  oi  the 
ship,  unless  such  appropriation  is  a  ionu  fide  appropriation. 
If  the  ship  was  unseaworthy,  she  was  so  by  the  culpable  neg- 
lect of  her  owners  in  not  furnishing  her,  before  she  sailed 
from  the  United  States,  with  proper  anchors  and  chains  for 
the  voyage  ;  and  no  culpable  neglect  can  be  said  to  be  hona 
fide. 

Any  other  construction  would  open  a  wide  door  for  the 
commission  of  fraud  upon  the  revenue  laws  of  the  United 
States.  In  this  very  case,  it  is  claimed  by  the  plaintiffs  that 
the  anchors  and  chains  with  which  the  Meridian  sailed  from 
the  United  States,  were  seaworthy  for  any  voyage,  except 
for  a  voyage  to  Liverpool ;  and  that  they  were  insuflicient  for 
that  voyage,  only  because  they  were  too  light  to  hold  her 
while  at  anchor  in  the  river  Mersey.  Both  sets  of  anchoi*s 
and  chains,  the  old  one,  and  the  set  purchased  at  Liverpool, 
came  in  the  ship  to  the  United  States,  as  a  part  of  her  equip- 
ments and  appurtenances.  If  the  new  set,  upon  the  facts  in 
this  case,  are  not  subject  to  duty,  then  all  American  ships  can 
be  sent  to  sea  on  a  foreign  voyage  without  any  chains  and 
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aDchore,  and  can,  while  abroad,  be  furnished  with  proper  and 
suflBicient  ones,  to  be  brought  to  the  United  States  duty  free. 
The  motion  for  a  new  trial  is  denied. 


The  United  States 


vs. 

Edward  K.  Collins,  William  Brown  and  others. 

In  Equity. 

Under  the  facts  of  this  case,  the  Goverament  of  the  United  States  has  no  right 
to  withhold  from  a  party  who  had  contracted  with  it  to  perform  a  mail  service 
by  sea,  a  portion  of  the  pay  provided  for  by  the  contract 

Under  the  act  of  June  2'7th,  1848,  (9  U.  S.  StaL  at  Large^  241,)  the  power  of 
the  Postmaster  General  to  impose  a  fine  on  a  contractor  for  the  transmission  of 
mails  to  and  from  foreign  countries,  for  any  unreasonable  or  unnecessary 
delay  in  the  departure  of  the  mails,  or  in  the  performance  of  the  trips,  is  lim- 
ited to  the  cases  and  for  the  causes  specified  in  ^he  Act 

A  recommendation  made  by  the  Postmaster  General  to  the  Secretary  of  the 
Navy,  to  make  a  deduction  from  the  pay  of  a  contractor,  on  the  ground  that  a 
portion  of  the  service  was  performed  by  a  steamer  not  of  the  dass  stipulated 
for  in  the  contract,  is  not  the  imposition  of  a  fine,  within  the  terms  of  that 
Act 

Where  the  creditor  of  a  steamship  company  was  proceeding  to  sell  its  steamers 
under  an  execution  issued  by  a  State  Court,  and  the  Government  of  the 
United  States  applied  to  this  Court  to  restrain  such  sale,  on  the  ground  that  it 
had  liens  on  the  steamers,  under  chattel  mortgages  for  advances  made  to 
build  them,  and  a  sale  under  the  mortgages  required  a  prior  notice  of  six 
months :  Held^  that  the  rights  of  the  execution  creditors  were  superior  to 
those  of  the  Government,  so  far  at  least  as  to  allow  them  to  sell  the  vessels 
subject  to  the  lien  of  the  Government 

Whether  the  granting  by  this  Court  of  an  ii^junction  to  stay  such  sale,  is  not 
forbidden  by  §  5  of  the  Act  of  March  2d,  1193,  (I  U.  S.  Stat.  cU  Large,  334,) 
which  prohibits  the  Courts  of  the  United  States  from  granting  an  injunction 
to  stay  proceedings  in  any  Court  of  a  State,  qtnere. 

(Before  Hall,  J.,  Southern  District  of  New  York,  April  1st,  1858.) 
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This  was  an  application  for  a  provisional  injunction 
against  William  Brown  and  others,  creditors  of  the  New 
York  and  Liverpool  United  States  Mail  Steamship  Company, 
who  had  obtained  judgments  apon  their  demands  against 
that  Company,  in  the  Courts  of  the  State  of  New  York,  and 
had  issued  executions  thereon  to  the  Sherifi*  of  the  city  and 
county  of  New  York,  to  restrain  and  prevent  the  sale,  under 
such  executions,  of  tlie  mail  steamers  Atlantic  and  Baltic, 
upon  which  vessels  it  was  claimed  that  the  United  States  had 
liens,  under  certain  deeds  of  trust  or  chattel  mortgages,  for 
moneys  advanced  towards  building  and  completing  those 
vessels. 

Theodore  Sedgwick  {District  Attorney^)  for  the  plaintiffs. 

Gha/rlee  O*  Conor ^  Francis  B.  CvUing  and  OlarTcaonN. 
Potter^  for  the  defendants.. 

Hall,  J.  It  is  not  alleged  that  the  judgments  upon 
which  the  executions  were  issued  were  fraudulently  obtained, 
or  that  there  is  any  reason  to  doubt,  that  the  demands  upon 
which  they  were  rendered,  were  legally  and  justly  due  to  the 
plaintiffs  in  such  execi^tions.  Indeed,  no  collusion  whatever 
is  alleged,  and  neither  fraud  nor  bad  faith  is  imputed  to  any 
of  the  defendants.  The  claim  of  the  United  States  is  based 
on  the  allegation,  that  they  have  a  lien  for  advances  upon  the 
steamships  named;  and  the  equitable  ground  upon  which  the 
motion  for  an  injunction  is  based,  may  be  very  briefly  stated, 
in  the  very  language  of  the  bill.  That  language  is  as  fol- 
lows: "and  the  plaintiffs  further  show,  that  they  have  reason 
to  believe,  and  do  believe  and  apprehend,  that  if  the  said 
steamships  are  sold,  any  purchaser  or  purchasers  of  the  said 
steamships  will  have  the  power  to  remove,  and  may  remove, 
the  same  out  of-  the  jurisdiction  of  this  Court  and  of  the 
United  States,  and  in  that  case  the  plaintiffs  would  be  wholly 
remediless." 

The  defendants,  by  their  aflidavits  and  by  other  papers 
read  in  opposition  to  the  motion,  strike  at  once  at  the  founda- 
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tion  of  the  plaintiffs'  rights,  and  insist  that  there  is  no  longer 
any  legal  or  equitable  lien  upon  the  Atlantic  and  Baltic, 
under  the  deeds  of  trust  or  chattel  mortgages,  because  the 
lien  for  such  advances  has  been,  or  should  be,  fully  cancelled 
by  the  Secretary  of  the  Navy.  That  officer  has,  as  they  al- 
lege, withheld  from  the  owners  of  such  steamships  an  amount 
due  to  them  for  mail  service  rendered  to  the  Government, 
much  larger  than  that  now  claimed  by  the  United  States; 
and  they  produce  a  copy  of  an  opinion  of  Mr.  Attorney 
General  Black,  dated  June  4th,  1857,  and  given  at  the  re- 
quest of  the  Secretary  of  the  Navy,  in  which,  after  an  elab- 
orate examination,  he  decides  that,  upon  the  case  presented  to 
him,  and  which  certainly  was  not  a  stronger  one  against  the 
Government  than  that  presented  upon  this  motion,  the 
amount  now  claimed  by  the  Steamship  Company  was  improp- 
erly, and  without  authority,  withheld.  After  a  careful  read- 
ing of  this  opinion  of  the  Attorney  General,  I  cannot  but 
assent  to  his  conclusion,  that  the  deductions  made  from  the 
sums  claimed  by  the  Steamship  Company  for  mail  service, 
have  not  been  legally  made. 

Perhaps  I  might  properly  refuse  the  injunction  in  this  case 
without  stating  any  reasons  for  my  judgment  beyond  those 
furnished  by  the  very  full  and  elaborate  opinion  of  the  learned 
Attorney  General;  and  certainly  a  Court  of  Equity  should 
require  very  clear  and  satisfactory  evidence  that  the  Attorney 
General  had  mistaken  either  the  facts  or  the  law  of  the  case, 
before  interposing,  by  injunction,  to  prevent  the  due  execution 
of  the  final  process  of  another  Court,  issued  in  behalf  of  an 
honest  creditor,  to  enforce  his  adjudicated  and  admitted 
rights,  upon  the  mere  ground  that  the  execution  of  such  pro- 
cess, and  the  enforcement  of  such  rights,  might  possibly,  or 
would  probably,  prevent  the  Government  from  taking  legal 
or  other  proceedings  to  enforce  a  claim  which  its  highest  law- 
officer  had  deliberately  declared  to  be  unfounded.  It  may, 
however,  give  more  satisfaction  to  the  pai'ties  and  their  coun- 
sel, if  I  state  some  of  the  reasons  on  which  I  base  my  opin- 
ion. 
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It  is  unnecessary  to  state  in  detail  the  tenns  of  the  orig- 
inal contract  for  the  building  of  the  steamships  which  have 
been  known  as  the  steamships  of  the  Collins  Line,  or  even  to 
.  give  at  length  the  deeds  of  trast,  or  chattel  mortgages,  under 
which  the  United  States  now  claim.  It  has  not  been  con- 
tended that  the  bill  in  this  case  can  be  sustained  upon  the 
ground  that  there  has  been  a  failure  to  perform  the  agree- 
mentfi  contained  in  the  original  contract,  and  that  the  Gov- 
ernment has  become  entitled  to  an  uncertain  sum  by  way  of 
damages ;  and  the  claipi  now  made  by  the  Government  is 
based  entirely  upon  the  assumption  that  there  is  a  balance 
due  the  United  States  for  the  moneys  advanced  under  such 
deeds  of  trust,  or  chattel  mortgages.  Those  deeds  of  trust 
were  severally  intended  as  security  for  the  advances  made 
under  them  in  pui*suance  of  an  Act  of  Congress  authorizing 
such  advances,  and  requiring  the  repayment  thereof  to  be 
secured  by  a  lien  on  such  ships,  in  such  manner  as  the  Secre- 
tary of  the  Navy  should  require.  They  have  been  regarded  as 
mortgages,  as  they  are  in  substance  ;  and  it  is  alleged  in  the  bill 
that  they  hav6  been  duly  and  annually  jBled  in  the  office  of  the 
Eegister  of  the  City  and  County  of  ITew  York,  as  required  by 
the  laws  of  New  York,  to  make  them  valid  and  continuing  liens, 
as  chattel  mortgages,  against  judgment  creditors  and  subse- 
quent incumbrancers.  By  the  first  of  those  deeds  of  trust,  the 
then  owners  of  the  steamships  Pacific  (since  totally  lost  at  sea) 
and  Atlantic,  did  bargain,  sell  and  convey  the  said  steamships, 
with  all  their  tackle,  apparel  and  furniture,  to  the  trustee 
therein  named,  upon  trust,  nevertheless,  that  the  said  owners 
were  to  retain  the  possession  of  such  steamships,  and  employ 
them  in  carrying  the  mails,  &c.;  and  if,  after  the  expiration 
of  one  year  from  the  commencement  of  their  employment  in 
the  mail  service,  under  the  existing  contract  with  the  United 
States,  being  required  thereto  in  writing  by  the  Secretary  of 
the  Navy,  they  should  fail  to  repay  in  money,  or  to  refund 
out  of  their  compensation  for  mail  service,  for  one  year,  or 
out  of  the  value  of  said  vessels,  if,  before  the  expiration  of 
one  year,  they  should  be  taken  into  the  service  of  the  United 
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States,  such  outstanding  balances  as  might  be  due  on  account 
of  such  advances,  an^  the  interest  thereon,  then  the  said  trus- 
tee, being  required  so  to  do  by  the  Secretary  of  the  Navy  of 
the  United  States,  should,  after  advertising,  for  six  months,  in 
two  newspapers  published  in  the  City  of  New  York,  the  time 
and  place  of  such  sale,  proceed  to  sell  at  public  auction,  for 
cash,  the  said  steamships,  &c.,  and,  out  of  the  proceeds  of 
said  sale,  pay,  first,  the  expenses  of  executing  such  trust,  and 
secondly,  such  unsatisfied  balances  of  advances,  &c.  This  is 
the  substance  of  the  provisions  of  that  deed  of  trust,  so  far  as 
the  same  appear  to  me  to  be  materi&l  to  the  questions  pre- 
sented upon  the  present  motion ;  and  the  provisions  of  the 
deed  of  trust  in  regard  to  the  Baltic,  though  somewhat  differ- 
ent in  form  and  language,  are,  in  substance,  very  nearly  the 
same.  By  those  provisions,  the  rights  and  the  remedies  of  the 
United  States  as  against  the  vessels  are  precisely  declared  and 
limited ;  and,  although  it  may  now  be  seen  that  more  sum- 
mary proceedings  for  enforcing  the  repayment  of  the  ad- 
vances, by  the  sale  of  the  ships  mortgaged,  would  be  more  ben- 
eficial to  the  United  States,  if  its  claim  for  the  large  balance 
now  demanded  could  be  sustained,  a  Court  of  Equity  cannot 
reform  the  contracts  and  introduce  provisions  which  were 
never  assented  to  by  the  parties,  or  intended  by  them  to  be 
embraced  therein. 

The  United  States  insist  that  there  is  a  balance  of 
$115,600  due  for  advances  made  under  those  deeds  of  trust; 
and  the  defendants  insist  that  there  is  a  larger  amount  due  to 
the  Steamship  Company  for  mail  service  in  the  year  ending 
on  the  31st  March,  1857,  which  they  are  entitled  to  set-off, 
and  which  the  Government  is  legally  and  equitably  bound  to 
set-off,  against  the  balance  now  claimed,  so  far  as  such  set-off 
may  be  necessary,  in  order  to  extinguish  the  alleged  indebt- 
edness to  the  Government.  The  Government,  on  the  other 
hand,  insists,  that  the  Secretary  of  the  Navy  has  fully  paid 
for  the  mail  service  rendered,  and  that  nothing  is  now  due 
therefor.  The  mail  service  for  which  compensation  is  so 
claimed,  was  agreed  to  be  rendered  by  a  contract  made  with 
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the  Secretary  of  the  Navy,  by  which  Collins  and  his  asso- 
ciates agreed  to  build  certain  steamers — each  to  be  of  at  least 
two  thousand  tons  burthen  and  one  thousand  hoi-se  power — 
and  with  such  steamers  to  carry  the  mails  between  New  York 
and  Liverpool,  according  to  the  terms  of  the  contract.  The 
mail  service  required  to  be  performed  by  the  contract,  and 
the  compensation  therefor,  were  afterwards  increased,  in  pur- 
suance of  subsequent  Acts  of  Congress,  and  the  five  steamei-s 
provided  for  in  the  contract,  were,  it  is  conceded,  built  by  Col- 
lins and  his  associates,  and  those  claiming  under  them,  and 
were  accepted  by  the  Navy  Department  as  having  been  built 
in  compliance  with  the  contract.  Unfortunately,  however, 
two  of  the  steamers  ha^  been  lost  at  sea.  No  fault  has  been 
imputed  to  Collins  or  his  associates,  in  respect  to  either  of 
those  losses.  In  consequence  of  the  loss  of  the  Arctic,  and 
the  unexplained  delay  in  the  arrival  of  the  Pacific — justifying 
the  belief  that  she  had  gone  down  at  sea — the  owners  of  the 
remaining  steamers  were  unable  to  transport  the  mails  to  and 
from  Liverpool  and  New  York  in  such  steamers  as  were,  by  the 
contract,  to  be  employed  in  that  service.  Under  these  cir- 
cumstances, Mr.  Collins,  on  the  17th  of  March,  1856,  applied 
to  the  Secretary  of  the  Navy,  and  solicited  '^  permission  to 
take  a  steamship  to  supply  the  place  of  the  Pacific,"  and 
asked  a  telegraphic  dispatch  in  reply.  A  favorable  answer  was 
communicated  by  telegraph,  and,  on  the  22d  of  the  same 
month,  Mr.  Collins  inclosed  to  the  Secretary  of  the  Navy  a 
duplicate  of  his  letter  of  the  17th,  and  informed  him  that,  in 
accordance  with  his  telegraphic  dispatch,  they  had  chartered 
the  Ericsson.  In  the  same  letter,  he  requested  the  Secretary 
to  write  him  confirming  the  telegraphic  dispatch.  On  the 
34th  of  the  same  month,  and  in  reply  to  Mr.  Collins'  letter  of 
the  22d,  the  Secretary,  having  been  thus  apprised  of  the  char- 
ter of  the  Ericsson  for  the  purpose  of  supplying  the  place  of 
the  Pacific,  in  the  transportation  of  the  mail,  wrote  to  Mr. 
Collins  as  follows :  **  Navy  Department,  March  24th,  1856. 
Sir:  In  reply  to  your  letter  of  the  22d  instant, the  Depart- 
ment hereby  confirms  its  dispatch  to  you  by  telegraph  on  the 


148  SOUTHERN  DISTRICT  OP  NEW  YORK, 

The  TJmted  Staties  v,  OoUiiw. 

19th  instant,  consenting  to  your  supplying  the  place  of  the 
Pacific  by  substituting  another  steamship.     Very  respectfiiUy, 
your  obedient  servant,  J.  C.  Dobbin.     E.  K.  Collins,  Esq., 
No.  56  Wall  Street,  New  York."    On  the  18th  of  April, 
1856,   Mr.   Collins  again   wrote    to  the  Secretary  of  the 
Navy,   advising  him  of  the  launch  of  the  Adriatic,  and 
asking  permission,  in  the  event  of  the  non-arrival  of  the 
Pacific,  to  substitute   another  steamer  in   her  place,  until 
the  Adriatic  should  be  ready  for  sea ;  and,  on  the  21st  of 
the  same  month,  the  Secretary  wrote  the  following  reply : 
"  Navy  Department,  April  2l8t,  1856.     Sir :  In  reply  to  your 
letter  of  the  18th  inst,  the  Department  consents  to  the  sub- 
stitution of  another  steamship,  in  the  ^lace  of  the  Pacific,  sup- 
posed to  have  been  lost,  until  the  Adriatic  is  I'eady  to  be  placed 
on  the  line.     Very  respectfully,  your  obedient  servant,  J.  C. 
Dobbin.    E.  K.  ColUns,Esq.,  No.  56  Wall  Street,  New  York." 
This  correspondence  is,  in  my  judgment,  suflScient  evidence  of 
the  unqualified  and  unconditional  consent  of  the  Secretary  of 
the  Navy,  that  the  Ericsson,  or  some  other  steam  vessel,  com- 
petent to  the  performance  of  the  mail  service  required  of  a 
vessel  of  the  Collins  line,  should  be  substituted  for  the  lost 
Pacific,  in  the  performance  of  mail  service,  not  only  for  the 
trip  referred  to  in  the  first  letter  of  Mr.  Collins  and  the  tele- 
graphic dispatch  in  reply,  but  also  until  a  reasonable  time  to 
prepare  the  Adriatic  for  sea  had  elapsed.     It  is  idle  to  suppose 
that  the  Secretary  intended  to  require  that  the  service  should 
be  performed  by  a  steamship  built  in  pursuance  of  the  original 
-contract  for  such  mail  service,  or  equal  in  all  respects  to  the 
other  vessels  of  the  Collins  line ;  for  it  is  safe  to  assume,  upon 
the  affidavits  read  and  the  admissions  made  bv  the  District 
Attorney  upon  the  argument — and  it  might  almost  be  assumed 
as  a  matter  of  public  history,  of  which  the  Court  was  bound  to 
take  judicial  notice — that  the  Secretary,  as  well  as  Mr.  Col- 
lins, well  knew  no  such  vessel  could  be  obtained  for  the  service. 
If,  then,  it  was  intended  to  qualify  such  consent  by  a  condition 
that  a  reduction  in  the  amount  of  mail-pay  should  be  submit- 
ted to,  at  the  discretion  of  the  Postmaster  General,  or  the  See- 
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retary  of  the  Navy,  or  otherwise,  the  condition  should  have 
been  expressly  and  distinctly  made. 

I  shall  not  stop  to  inquire  whether  the  Secretary  of  the 
Navy  had  authority  to  consent  to  this  substitution  for  the  pur- 
pose of  mail  transportation,  but  shall  assume,  as  the  Post- 
master General,  the  Secretai7  of  the  Navy,  the  Attorney 
General,  and  the  accounting  oiBcers  of  the  Treasury  appear 
to  have  assumed,  that  he  had  such  authority.  Upon  that  as- 
sumption, large  sums  have  already  been  paid  for  the  mail 
service  rendered  by  the  Ericsson,  and  the  authority  of  the  Sec- 
retary to  make  the  arrangement  was  not  questioned  on  the 
argument.  The  claim  on  the  part  of  the  Government  is  not 
that  the  parties  represented  by  Mr.  Collins  were  not  entitled, 
under  their  contract,  to  payment  for  such  services,  but  that  the 
Government,  or  its  officers,  have  a  right  to  make  a  reduction 
from  the  stipulated  compensation,  or  to  impose  a  fine  or  pen- 
alty upon  the  contractors,  upon  the  ground  of  inferior  service, 
or  delay,  in  the  transportation  of  the  mails.  It  is  conceded 
that  no  provision,  in  the  original  or  any  subsequent  contract, 
authorizes,  either  expressly  or  by  necessary  implication,  the 
deduction  made,  or  the  imposition  of  any  fine  or  penalty,  under 
the  circumstances  of  the  present  case  ;  and,  the  contract  having 
expressly  provided  that  there  should  "  be  a  forfeiture  of  the 
jwo  raia  pay  for  the  trip,  either  from  New  York  to  Liverpool, 
or  from  Liverpool  to  New  York,  when  the  trip  is  not  made 
and  the  mails  delivered,"  and  having  fixed  no  time  within 
which  the  trips  should  be  run,  a  forfeiture  or  deduction  because 
one  steamer  was  fourteen  days  making  a  trip,  whilst  another 
was  able  to  make  it  in  twelve,  would  not,  of  itself,  subject  the 
contractors  to  either  fine,  penalty  or  forfeiture.  If  these  con- 
tracts and  this  correspondence  were  the  contracts  and  corre- 
spondence of  private  parties,  I  should  certainly  hold  that  the 
full  amount  of  mail-pay  might  be  legally  claimed  for  each  ot 
the  trips  of  the  Ericsson,  and  the  same  measure  of  justice  must 
be  applied  between  the  Goyemment  and  its  contractors  as  be- 
tween private  parties  to  like  contracts. 

It  was,  however,  very  ably  argued  by  the  learned  District 
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Attoraey,  that  the  deductions  made  were  made  under  the  pro- 
visions of  the  Act  of  Congress  approved  June  27th,  1848,  (9 
U.  S.  Stat  at  Large^  241 ;)  and  that,  that  statute  having  vested  * 
in  the  Postmaster  General  the  power  to  impose  fines  on  con- 
tractor at  his  discretion,  subject  only  to  the  limitations  pre* 
scribed  in  the  Act,  his  action  was  conclusive,  and  could  not  be 
reviewed  in  a  Court  of  law  or  Equity.  And  it  was  insisted 
that  the  learned  Attorney  General  had  omitted,  in  liis  opinion, 
to  refer  to  the  provisions  of  that  Act;  and  that,  therefore,  the 
claim  of  the  Government  might  be  sustained,  and  the  injunc- 
tion asked  for  might  be  granted,  without  repudiating  the  prin- 
ciples of  the  Attorney  General's  opinion.  It  was  also  insisted 
that  the  Postmaster'^General's  action  was  conclusive  upon  the 
parties  and  upon  the  Court,  and  that  he  had  the  power  of  con- 
sidering and  determining,  in  the  absence  of  the  parties  to  be 
afiected  by  his  decision,  and  without  appeal,  not  only  the 
amount  of  fine  or  reduction,  but  whether  the  circumstances  of 
the  particular  case  justified  the  exercise  of  the  power  to  im- 
pose a  fine,  or  order  a  deduction,  under  the  provisions  of  the 
Act. 

Waiving  entirely  the  discussion  of  the  question  whether 
the  Congress  of  the  United  States  can,  by  law,  change  the 
terms  of  an  existing  contract  to  which  the  United  States  Gov- 
ernment is  a  party,  and  not  stopping  to  inquire  whether  the 
doctrine  of  this  Court,  that  one  who  invokes  the  exercise  of 
its  equitable  jurisdiction  must  himself  do  equity,  may  or  may 
not  be  applicable  to  the  case,  and  not  considering  that  this 
Court,  as  a  Court  of  Equity,  does  not  lend  its  aid  to  enforce 
penalties  and  forfeitures,  although  it  may,  perhaps,  relieve 
against  penalties  when  they  have  been  imposed  under  a  mis- 
take in  regard  to  the  facts  of  the  case,  and  the  parties  inter- 
ested have  not  been  aflbrded  an  opportunity  to  be  heard  in 
opposition,  there  is,  I  think,  a  conclusive  answer  to  the  argu- 
ment of  the  learned  Attorney  for  the  United  States.  That 
answer  is,  that  no  fine  has  ever  been  imposed  under  the  pro- 
visions of  the  Act  referred  to ;  and,  probably,  for  the  simple 
reason,  that  no  case  has  arisen  justifying  such  action  on  the 
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part  of  the  Postmaster  General.  The  Act  referred  to  enacts, 
that,  "  to  secure  the  regular  transmission  of  the  mail  to  and 
from  foreign  countries,  the  Postmaster  General  be  and  he  is 
hereby  authorized  and  required  to  impose  fines  on  contractors, 
for  any  unreasonable  or  unnecessary  delay  in  the  departure  of 
such  mails,  or  in  the  performance  of  the  trip  ;  provided,  that 
the  fine  for  any  one  default  shall  not  exceed  one-half  of  the 
contract  price  paid  for  the  trip."  Now,  the  whole  action  of  tlie 
Government  assumes,  that  the  trip  was  made  by  the  Ericsson 
under  the  contract  with  Collins  and  his  associates,  and,  if  I  am 
right  in  the  conclusion,  that  the  Secretary  of  the  Navy,  on  be- 
half of  the  Government,  unqualifiedly  and  unconditionally 
consented  to  the  substitution  of  that  vessel  for  the  Pacific,  in 
the  performance  of  the  mail  service  required  under  the  exist- 
ing contract,  the  only  question  remaining  open,  and  certainly 
the  only  one  so  far  as  the  right  to  impose  a  fine  under  this 
statute  is  concerned,  is,  whether  there  was  unreasona])le  or  un- 
necessary delay  in  the  departure  of  the  mails  sent  by  the 
Ericsson,  or  in  the  performance  of  her  trips.  No  such  delay 
has  been  shown.  It  has  not  been  pretended  that  tlie  mails 
did  not  depart  at  the  proper  time,  nor  has  it  been  insisted  that 
the  Ericsson  was  not  run  with  reasonable  rapidity.  Indeed,  it 
was  shown  by  aflBdavit,  and  virtually  conceded,  that  the  con 
tractors,  or  those  claiming  under  them,  had  procured  as  good 
a  steamer,  in  respect  to  speed,  size,  &c.,  as  could  be  procured 
for  the  service,  and  had,  in  good  faith  and  with  commendable 
energy,  diligence  and  skill,  earnestly  endeavored  to  carry  out 
their  contract.  There  was,  therefore,  no  case  for  the  exercise 
of  the  power  of  the  Postmaster  General  under  the  Act,  and  it 
is  clear  that  he  never,  either  in  form  or  substance,  assumed  to 
exercise  it  in  the  case  of  the  tripa  of  the  Ericsson,  at  least  so 
far  as  the  facts  have  appeared  upon  the  hearing  of  this  motion. 
The  power  to  impose  a  fine  is  limited  to  the  cases  and  for  the 
causes  specified  in  the  Act ;  and  the  power,  though  an  admin 
istrative  power,  is  so  far  judicial  in  its  character,  that  it  must 
appear  that  the  officer  clothed  with  the  power  has  assumed  to 
exercise  and  has  in  fact  exercised  it.  It  must,  therefore,  appear 
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tlmt  the  Postmaster  General  has  imposed  a  fine  for  the  pre- 
Bcribed  cause — that  he  has  completed  the  exercise  of  the  power 
in  the  particular  case,  not  that  he  has  advised  the  head  of 
another  Department  to  make  a  deduction  from  the  pay  of  a 
contractor,  on  the  ground  that  an  inferior  service  has  been 
performed. 

In  this  case,  no  order  or  adjudication  of  the  Postmaster 
General  imposing  a  fine  has  been  shown,  and  the  only  evidence 
of  the  action  of  the  Postmaster  General,  which  has  been  fur- 
nished on  this  hearing,  is  a  copy  of  a  letter  addressed  by  that 
oflicer  to  the  Secretary  of  the  Navy,  under  date  of  June  30th, 
1866,  and  the  statement,  in  the  opinion  of  the  Attorney  Gen- 
eral, that  such  a  letter  was  at  that  time  addressed  by  the  Post- 
master General  to  the  Secretary.  That  letter  is  in  the  follow- 
ing words  :  "  Post-Oflice  Department,Washiugton,  June  30th, 
1856.  Sir  :  The  certificates  on  the  files  of  this  Department 
show  that  the  Collins  line  of  steamera  have  performed  twelve 
trips  between  New  York  and  Liverpool,  carrying  the  United 
States  mails, (six  outward  from  New  York  and  six  inward,)  from 
the  23d  of  April  to  the  22d  June,  1856,  inclusive.  Four  of  these 
trips  (two  outward  and  two  inward)  having  been  performed 
oy  the  Ericsson,  an  irregular  steamer,  and  not  of  the  class 
stipulated  for  in  the  contract,  I  advise,  by  reason  of  the  infe- 
rior service  which  has  been  given,  that  there  be  allowed 
$15,000  per  round  trip,  or  $30,000  for  the  four  trips  performed 
by  the  said  steamer.  The  prices  paid  by  Government  for  each 
round  trip  performed  by  the  Bremen  line  is  $16,666.66,  and  by 
the  Havre  line  $12,500,  and  fifteen  thousand  dollars  a  round 
trip  is  therefore  considered  a  liberal  compensation  for  the 
Ericsson.  It  is,  therefore,  recommended,  that  the  sum  of  thirty- 
six  thousand  dollars  ($36,000)  be  deducted  from  the  mail-pay 
of  the  present  quarter.  I  am,  very  respectfully,  your  obedient 
servant,  James  Campbell.  The  Hon.  J.  C.  Dobbin,  Secretary 
of  the  Navy."  It  will  be  observed,  that  the  Postmaster  Gen- 
eral, in  this  letter,  entirely  fails  to  notice  the  important  fact, 
that  the  Ericsson  had  been  unconditionally  substituted  for  a 
regular  steamer  of  the  Collins  line,  in  the  performance  of  this 
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mail  service,  by  the  consent  of  the  Secretary  of  the  Navy.  A 
fact  so  important  to  the  recommendation  made  would,  as  it 
strikes  me,  have  been  referred  .to  by  the  Postmaster  General, 
if  it  had  been  within  his  official  knowledge ;  and,  if  such  fact 
had  been  duly  considered  by  him,  it  is  not  probable  that  such 
a  recommendation  would  have  been  made.  But  a  more  im- 
portant feature  of  this  letter  is  to  be  noticed.  That  is,  that 
the  Postmaster  General  does  not  state  that  there  has  beein  any 
unreasonable  or  unnecessary  delay  in  the  departure  of  the 
mails,  or  in  the  performance  of  any  trip ;  that  he  does  not 
state  that  he  has  imposed  or  intends  to  impose  any  fine  for  any 
such  delay ;  that  he  only  advises  and  recommends  that  the 
Secretary  of  the  Navy  allow  $80,000  for  the  two  round  trips 
performed  by  the  Ericsson,  deducting  $36,000  from  the  con- 
tract price  of  such  trips ;  and  that  he  bases  such  advice  and 
recommendation,  not  on  the  ground  of  unreasonable  or  un- 
necessary delay,  but  on  the  ground  of  the  inferior  service 
given,  the  trips  having  been  performed  by  an  irregular  steamer, 
not  of  the  class  stipulated  for  in  the  original  contract.  The 
fact  that  he  did  not  assume  or  attempt  to  exercise  any  power 
conferred  by  the  Act  of  1848  before  alluded  to,  is  sufficiently 
evidenced  by  these  circumstances,  and  by  the  fact  that  the 
deduction  recommended  exceeded  by  $3000  the  highest  fine 
which  he  could  have  imposed  under  that  Act.  It  appears, 
from  the  opinion  of  the  Attorney  General,  that  this  letter  of 
the  Postmaster  General  was  sent  from  the  Navy  Department 
to  the  fourth  Auditor  without  any  direction  or  remark ;  and 
that  the  Auditor  struck  off  $36,000  accordingly.  A  like 
similar  deduction,  on  substantially  the*  same  grounds,  was 
afterwards  made. 

When  this  action  of  the  Postmaster  General  was  made 
known  to  Mr.  Collins,  he  addressed  a  letter  to  the  Secretary 
of  the  Navy,  remonstrating  against  tlie  deduction,  insisting 
that  the  substitution  of  the  Ericsson  had  been  consented  to 
without  any  intimation  that  the  Government  would  withhold 
any  part  of  the  mail-pay,  and  stating  that,  having  acted  upon 
the  absolute  permission  to  employ  another  steamer,  without 
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any  terms  or  conditions  being  imposed,  he  trusted  that  the 
Secretary  would  reconsider  the  matter  and  direct  the  balance 
of  the  last  quarter  to  be  remitted.  On  the  16th  of  the  same 
month,  Mr.  Collins  transmitted  to  the  Secretary  of  the  Navy 
a  duplicate  of  his  letter  of  July  5th,  and  requested  an  early 
reply.  On  the  17th,  the  Secretary  of  the  Navy  acknowledged 
the  receipt  of  the  last-mentioned  two  letters,  and  add^d:  "No 
reply  has  been  given  to  the  first,  because  it  is  still  under  the 
consideration  of  the  Department.  When  the  matter  has  been 
decided,  you  shall  be  informed  of  the  result."  It  is  shown, 
by  affidavit,  that  no  notice  that  the  matter  had  been  finally 
decided  by  the  Navy  Department  has  ever  been  given.  The 
Attorney  General's  opinion  shows  that  it  was  pending  before 
him  as  late  as  June  4th,  1857,  on  which  day — some  months 
after  Mr.  Secretary  Dobbin  had  left  the  Department — he  gave 
an  opinion  in  favor  of  the  contractors;  and  no  evidence  has 
been  furnished  that  any  final  decision  has  since  been  made  by 
the  Secretary  of  the  Navy.  If  such  a  decision  has  ever  been 
made,  the  neglect  to  give  the  promised  notice  to  Mr.  Collins 
has  probably  been  occasioned  by  the  retirement  from  office  of 
the  SecretaVy  who  promised  to  give  the  notice,  and  by  the 
circumstance  that  the  fact  that  such  a  promise  had  been  made 
had  never  been  communicated  to  his  successor.  It  will  thus 
be  seen — although  the  fact,  in  a  legal  point  of  view,  may  not 
be  of  much  significance — that  there  is  no  direct  evidence  that 
the  Secretary  of  the  Navy  has  not  concurred,  or  will  not  con- 
cur, in  the  opinion  of  the  Attorney  General. 

Nor  has  it  been  shown  that  the  Secretary  of  the  Navy 
has,  in  writing,  required  Collins  and* his  associates,  or  those 
claiming  under  him,  to  refund  the  balance  now  claimed  on 
account  of  advances  made  on  said  steamships,  in  money,  or 
out  of  the  compensation  due  for  mail  service,  as  required  by 
the  provisions  of  the  deeds  of  trust  before  referred  to — the 
letters  of  the  District  Attorney,  written  under  the  instructions 
of  the  Secretary  of  the  Navy,  not  being  a  strict  and  technical 
compliance  with  the  conditions  of  the  deeds  of  trust.  But  I 
do  not  choose  to  rest  my  decision  upon  any  technical  ground, 
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being  entirely  satisfied  that  the  defendants  have  a  right  to 
insist  that  there  is  a  larger  sum  due  for  mail  service  than  that 
yet  remaining  unpaid  on  account  of  the  advances  secured  by 
the  trust  deeds,  and  also  to  insist,  in  this  Court,  that  one  claim 
shall  be  set  off  against  the  other. 

If,  however,  I  could  reach  the  conclusion  that  there  would 
still  be  a  balance  due  to  the  Government,  upon  the  equitable 
adjustment  of  its  accounts  with  the  Collins  line,  I  should  be 
unable  to  find  any  solid  ground  on  which  to  rest  a  decision  in 
favor  of  the  United  States,  upon  the  present  motion.  The 
execution  creditors  bave  a  present  right  to  proceed  to  sell  the 
Atlantic  and  the  Baltic,  subject  to  the  lien,  if  any,  which  the 
Government  has  thereon ;  and,  if  that  lien  is  good  and  valid 
as  against  those  execution  creditors,  a  sale  under  such  execu- 
tions must  necessarily  be  subject  to  such  lien.  The  execution 
creditors  have  a  present  right  to  sell  under  their  executions. 
Such  is  the  remedy  given  them  by  law.  The  United  States 
have  at  best  but  a  right  to  sell  after  a  notice  of  six  months, 
according  to  the  express  terms  of  their  contract.  Both  are 
strictly  legal  rights.  Certainly  the  rights,  and  even  the 
equities,  of  the  execution  creditors,  would  even  then  be  supe- 
rior to  those  of  the  United  States,  so  far,  at  least,  as  to  allow 
them  to  sell  the  steamships,  subject  to  the  liens  of  the  Govern- 
ment. That  they  may  be  sold  to  some  unknown  person,  that 
such  person  may  possibly  take  them  beyond  the  jurisdiction  of 
the  United  States,  and  the  existence  of  a  vague  fear  that  the 
claim  of  the  United  States  may  be  endangered  thereby,  is  no 
suflicient  ground  for  postponing  the  claims  of  the  execution 
creditors  until  the  expiration  of  the  six  months  required  to 
perfect  a  sale  under  the  deeds  of  trust  or  mortgages.  This 
Court  cannot  order  a  present  sale  of  the  steamers  under  the 
deeds  of  trust,  and  the  neglect  of  the  United  States  to  provide, 
by  those  instruments,  for  a  more  summary  proceeding  to  en- 
force their  rights,  and  for  taking  possession  of  the  property, 
upon  a  failure  to  repay  the  advances  according  to  the  terms  of 
the  contract,  furnishes  no  equitable  ground  for  relief  against 
the  execution  creditors,  whose  rights,  such  as  they  are,  are 
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absolute  and  may  be  legally  and  equitably  carried  into  imme- 
diate execution.  I  am,  therefore,  entirely  clear,  that  the 
United  States  have  shown  no  equities  superior  to  those  of  the 
execution  creditors,  and  that  they  are  not  entitled  to  the  in- 
junction prayed  for. 

It  must  not  be  supposed  that,  in  thus  expressing  a  decided 
and  confident  opinion  against  this  motion,  I  intend  to  intimate 
that  it  was  improper  to  {)resent  this  case  for  the  consideration 
of  this  Court.  The  questions  presented  are  judicial  in  their 
character,  and  properly  belong  to  the  Courts  of  the  United 
States ;  and  the  head  of  an  Executive  Department  and  the 
District  Attorney  may,  therefore,  well  decline,  in  a  case  of  tlie 
magnitude  and  importance  of  that  presented  by  the  bill  in 
this  case,  to  take  the  responsibility  of  deciding,  as  adminis- 
trative officers,  against  a  claim  of  the  United  States  which 
can  be  readily  made  the  subject  of  judicial  investigation. 

It  may  be  proper,  also,  to  state,  that  if  I  had  reached  a  dif- 
ferent conclusion  in  regard  to  the  equities  of  the  parties,  I 
should  have  felt  bound  to  ask  an  argument  upon,  and  to  have 
seriously  considered,  a  question  not  raised  at  bar,  before  order- 
ing an  injunction  in  this  case.  The  5th  section  of  the  Act  of 
March  2d,  1793,  {lU.  S.  Stat,  at  Large,  334,)  prohibits  the 
Courts  of  the  United  States  from  granting  an  injunction  "  to 
stay  proceedings  in  any  Court  of  a  State."  This  term  "  pro- 
ceedings "  may  properly,  and,  I  think,  must  necessarily,  in- 
clude all  steps  taken  by  the  Court,  or  by  its  officers,  under  its 
process,  from  the  institution  of  the  suit  until  the  close  of  the 
final  process  of  execution  which  may  issue  therein,  {Cropper 
V.  Cobum,  2  Curtis'  C.  C.  2i.,  465,  468,  469.)  But,  as  this 
question  has  not  been  argued,  I  do  not  rest  my  decision  upon 
this  ground. 

The  motion  for  a.  preliminary  injunction  is  denied. 
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Franklin  Eansom  and  Uzziah  Wenmak 

The  Mayor,  Aldermen,  and  Commonalty  of  the  City 

OF  New  York. 

A  condition  made  for  the  benefit  of  a  party  may  not  only  be  satisfied  by  a  strict 
compliance  with  it,  but  it  may  be  released,  and  it  may  also  be  waived,  with- 
out any  express  release ;  and,  when  it  is  either  released  or  waived,  the  party 
for  whose  benefit  it  was  made,  cannot,  in  a  Court  of  justice,  be  permitted  to 
complain  that  it  has  not  been  strictly  complied  with. 

A  waiver  may  be  either  express  or  implied.  An  implied  waiver,  growing  out  of 
the  circumstances  of  the  case  and  the  conduct  of  the  parties  and  their  attor- 
neys, may  be  as  effectual  as  an  express  waiver. 

It  would  be  a  sound  rule  to  adopt,  to  govern  the  practice,  where  costs  are  to  be 
paid,  on  the  amendment  of  a  declaration  or  other  pleading,  or  on  the  making 
of  any  order  of  Court,  and  no  time  is  limited  for  their  payment,  that,  unless 
the  attorney  to  whom  the  costs  are  to  be  paid  requests  the  attorney  of  the 
opposite  party  to  pay  them,  or  gives  him  some  intimation  to  pay  them,  the 
payment,  according  to  the  strict  terms  of  the  order,  is  waived. 

In  this  case,  an  order  having  been  made  vacating  a  judgment  on  payment  by  the 
defendant  of  the  costs  to  that  time,  but  no  request  having  been  made  for  such 
payment,  and  proceedings  having  afterwards  taken  place  in  the  cause,  which 
presupposed  that  the  judgment  was  vacated :  Retd,  that  ^e  plaintiff  had  im- 
pliedly waived  the  condition  as  to  the  payment  of  costs,  and  that  the  judg- 
ment was  no  longer  a  valid  judgment. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  April  19th,  1858.) 

Thi8  was  an  action  for  the  infringement  of  Letters  Patent, 
At  the  trial,  before  Hall,  J.,  December  24th,  1866,  the  plain- 
tiffs obtained  a  verdict  for  $20,000  damages.  In  the  course 
of  the  trial,  various  exceptions  were  taken  by  the  defendants 
to  rulings  of  the  Court,  and  exceptions  were  also  taken  to 
the  charge  of  the  Court  to  the  jury.  A  time  was  limited  for 
the  making  and  settling  of  a  case  by  the  defendants,  on 
:vhich  to  move  for  a  new  trial.  A  case  was  made,  but  was  not 
settled  within  the  time  limited,  but  the  laches  as  to  time  was 
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waived  by  the  plaintiffs.  On  the  12th  of  December,  1857,  the 
plaintiffs  entered  up  a  judgment  for  the  amount  of  the  verdict, 
and  for  the  costs.  On  the  19th  of  December,  1857,  the  de- 
fendants moved  the  Court  to  vacate  that  judgment,  and  an 
order  was  then  made,  by  the  consent  of  the  parties,  vacating 
the  judgment,  on  payment  by  the  defendants  of  the  costs  to 
that  time,  and  allowing  tiie  defendants  to  procure  the  case  to 
be  settled,  with  leave  to  convert  it  into  a  bill  of  exceptions, 
on  condition  that  the  argument  of  the  motion  for  a  new  trial 
on  the  case  be  heard  during  the  then  present  term  of  the 
Court,  and  the  9th  of  January,  1858,  ^was  appointed  for  such 
argument.  The  case  was  soon  afterwards  settled  by  Judge 
Hall,  and  the  motion  for  a  new  trial  was  argued  before  Judge 
IngersoU.  A  new  trial  was  denied  by  the  Court,  but  leave 
was  given  to  turn  the  case,  as  made,  into  a  bill  of  exceptions, 
so  as  to  present  to  the  Supreme  Court,  on  a  writ  of  error,  the 
points  raised  by  the  defendants  at  the  trial,  and  ruled  against 
them.  In  the  latter  part  of  March,  1858,  Judge  Hall  signed 
and  sealed  the  bill  of  exceptions,  and  it  was  filed,  and,  within 
two  days  thereafter,  the  plaintiffs  issued  an  execution  on  the 
judgment  of  December  12th,  1857.  The  defendants  now 
moved  that  all  proceedings  on  that  judgment  be  stayed,  and 
that  the  plaintiffs  be  compelled  to  enter  up  a  new  judgment 
and  file  a  new  judgment  record,  on  the  ground  that  the 
former  judgment  had  been  vacated,  and  was  not,  when  the 
execution  was  issued,  a  valid  judgment.  It  appeared  that  the 
condition  as  to  the  payment  of  costs  by  the  defendants,  con- 
tained in  the  order  of  December  19th,  1857,  was  not  complied 
with. 

Samud  Blatchford^  for  the  plaintiffs. 

James  T.  Brady ^  for  the  defendants. 

Ingersoll,  J.  Upon  refusing  to  grant  the  motion  for  a 
new  trial  in  this  case,  I  did  not  consider  that  all  the  points  of 
law  presented  by  the  record  were  in  favor  of  the  plaintiffs. 
Indeed,  I  considered  that  some  of  them  were  in  favor  of  the 
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defendants.  But  I  thought  it  best,  for  various  reasons,  (con- 
ceiving that  tlie  case  could  be  carried  to  the  Supreme  Court, 
without  prejudice  to  the  rights  of  either  party,)  to  have  the 
case  made  turned  into  a  bill  of  exceptions,  so  that  the  points 
of  law  contested  might  be  presented  to  the  Supreme  Court  bj 
a  writ  of  error,  and  be  finally  settled  by  that  Court.  Had 
any  intimation  been  given  that  that  course  could  not  be  taken, 
except  to  the  prejudice  of  the  rights  of  the  defendants,  I 
should  have  granted  a  new  trial,  as  prayed  for. 

The  question  involved  in  the  present  motion  is,  whether 
the  judgment  that  was  entered  on  the  12th  of  December, 
1857,  is  nov  a  valid  judgment,  and  whether  the  execution 
which  issued  on  the  same  was  regularly  issued  ?  If  that  judg- 
ment is  now  a  valid  judgment,  and  if  the  execution  which 
has  been  taken  out  on  the  same  was  regularly  issued,  then  any 
writ  of  error  which  the  defendants  may  now  sue  out,  would 
not  operate  as  a  supersedeas.  The  money  mentioned  in  the 
execution  could  be  collected,  before  the  questions  arising  on 
the  bill  of  exceptions  could  be  heard  and  determined  by  the 
Supreme  Court.  On  the  hearing  of  this  motion,  it  has  been 
stated  and  not  denied,  that  the  plaintiffs  are  insolvent.  This 
being  so,  the  defendants  would  have  no  object  in  prosecuting 
a  writ  of  error,  for,  on  account  of  the  insolvency  of  the  plain- 
tiffs, the  money  paid  on  the  execution  could  not  be  recovered 
back,  if  the  judgment  should  be  reversed  by  the  Supreme 
Court.  If  it  is  now  a  valid  judgment,  then  the  intent  of  the 
Court,  in  ordering  the  case  made  to  be  turned  into  a  bill  of 
exceptions,  so  that  the  questions  of  law  presented,  might,' 
without  prejudice  to  either  party,  be  determined  by  the  Su- 
preme Court,  has  been  frustrated. 

The  plaintiffs  claim,  that  the  payment  of  the  costs  by  the 
defendants  up  to  the  19th  of  December,  1857,  was  a  condition 
to  the  vacating  of  the  judgment;  and  that,  as  the  costs 
were  not  paid  during  the  term  of  the  Court^  the  condition 
upon  which  the  judgment  was  to  be  vacated,  has  not  been 
complied  with,  and  that,  therefore,  the  judgment  was  revived 
without  any  further  order  of  the  Court 
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In  disposing  of  the  motion,  I  shall  assume  that  the  jadg- 
ment  was  to  be  vacated  only  upon  the  payment  of  the  costs 
up  to  the  time  the  order  was  made,  and  that  the  payment  of 
the  costs  was  a  condition,  upon  a  compliance  with  which  the 
judgment  was  to  be  vacated.  This  condition  was  for  the  ben- 
efit of  the  plaintiffi.  It  was  for  the  benefit  of  no  one  else. 
No  one  but  the  plaintiffs  could  derive  any  advantage  from  it. 
They  admit,  that,  if  it  had  been  strictly  complied  with,  the 
judgment  would  thereupon  have  become  vacated,  as  effectually 
vacated  as  if  it  had  been  vacated  without  condition.  But  they 
claim  that  the  judgment  could  not  be  absolutely  vacated,  ex- 
cept upon  a  strict  compliance  with  such  condition.  A  con- 
dition made  for  the  benefit  of  a  party,  may  not  only  be  satis- 
fied by  a  strict  compliance  with  it,  but  it  may  be  released, 
and  it  may  also  be  waived  without  any  express  release. 
When  it  is  either  released  or  waived,  the  party  for  whose  ben- 
efit it  was  made,  cannot,  in  a  Court  of  justice,  be  permitted 
to  complain  that  it  has  not  been  strictly  complied  with.  If, 
on  the  19th  of  December,  1857,  the  day  when  the  vacating 
order  was  made,  the  plaintiffs  had,  by  a  sealed  instrument, 
released  the  defendants  from  the  payment  of  the  costs,  it 
would  not  be  claimed  that  the  judgment  in  question  remained 
in  full  force  and  valid  as  a  judgment.  In  such  a  case,  there 
would  have  been  no  payment  of  the  costs,  no  strict  compli- 
ance with  the  condition.  But  there  would  have  been,  by  the 
release,  a  waiver  of  the  condition  ;  and,  after  such  a  waiver, 
the  plaintiffs  would  not  be  permitted  to  say  that  the  condition 
had  not  been  strictly  complied  with.  If  the  order  had  been, 
that  the  costs  should  be  paid,  with  in  two  days,  and  if,  on  the 
third  day,  the  defendants  had  tendered  the  costs,  and  the 
same  had  been  accepted  by  the  plaintiffs,  there  would  have 
been  no  strict  compliance  with  the  condition,  but  there  would 
have  been  a  waiver  of  such  strict  compliance,  and,  after  such 
waiver,  the  want  of  a  strict  compliance  could  not  be  urged 
in  a  Court  of  justice.  If,  upon  such  order  being  made,  the 
defendants  had,  by  their  agent,  called  upon  the  plaintiffs,  and 
told  them  that  they  were  ready  to  pay  the  costs,  and  offered 
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to  pay  them,  (although  they  made  no  actual  tender,)  and  had 
been  told  bj'  the  plaintiffs  that  it  was  of  no  consequence,  and 
that  they  would  let  the  costs  abide  the  event  of  the  suit,  there 
would  have  been  no  strict  compliance  with  the  condition ; 
but  there  would  have  been  a  waiver  of  such  strict  compliance, 
and  such  a  waiver  as  would  prevent  the  plaintiffs  from  urging 
that  the  condition  had  not  been  complied  with.  Numberless 
other  cases  might  be  stated  to  show  that  a  party  may  waive 
the  benefit  of  a  condition  in  his  favor,  and  that,  after  such 
waiver,  he  cannot  urge  that  the  condition  made  in  his  favor 
has  not  been  complied  with.  The  question  is,  whether  the 
plaintiffs  in  this  case  have  waived  a  strict  compliance  with 
the  condition  made  for  their  benefit  in  the  order  of  the  19th 
of  December,  1857. 

A  waiver  may  be  either  express  or  implied.  An  implied 
waiver,  growing  out  of  the  circumstances  of  the  case,  and  the 
conduct  of  the  parties  and  their  attorneys  in  the  cause,  may 
be  as  effectual  as  an  express  waiver ;  and  the  facts  in  this 
case  satisfy  me  that  there  has  been  an  implied  waiver  of  pay- 
ment according  to  the  strict  condition  of  the  order,  as  claimed 
by  the  plaintiffs.  The  matter  of  costs,  when  the  same  are 
ordered  to  be  paid,  either  upon  an  amendment  of  a  declara- 
tion or  other  pleading,  or  upon  any  other  order  of  Court,  is 
usually  arranged  by  the  attorneys  of  the  respective  parties. 
The  costs  belong  to  the  attorney.  They  are  not  always  re- 
quired to  be  paid,  when  ordered.  There  is  a  liberality  of 
practice  on  this  subject  by  attorneys,  in  their  intercourse  with 
each  other.  And,  when  they  are  required,  it  is  usual  for  the 
attorney  or  party  who  is  to  receive  them,  to  hand  a  memoran- 
dum of  the  amount  to  the  attorney  of  the  opposite  party,  and 
request  tliat  payment  be  made.  In  this  case,  it  was  reason- 
able to  -expect  that  this  course  would  be  adopted.  For,  al- 
though the  costs  were  taxed  up  to  the  time  of  the  judgment, 
they  were  never  taxed  up  to  the  time  the  -order  was  made,  to 
which  latter  time  the^^  were  to  be  paid.  Considering  the  lib- 
erality of  practice  on  this  subject,  it  would  be  a  sound  rule  to 
adopt,  to  govern  the  practice  in  cases  of  this  kind,  where 
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costs  are  to  be  paid,  either  upon  the  amendment  of  a  declara- 
tion or  other  pleading,  or  upon  the  making  of  any  other 
order  of  Court,  and  no  time  is  fixed  or  limited  for  their  pay- 
ment, that,  unless  the  attorney  to  whom  the  costs  are  to  be 
paid  requests  the  attorney  of  the  opposite  party  to  pay  them, 
or  gives  him  some  intimation  to  pay  them,  the  payment  ac- 
cording to  the  strict  terms  of  the  order  is  waived. 

No  request  was  ever  made  of  the  defendants,  or  of  their 
attorney,  for  the  payment  of  the  costs.  The  object  of  the 
motion,  upon  which  the  order  of  the  19th  of  December, 
1857,  was  founded,  was  twofold — to  have  the  judgment  of 
the  12th  of  December,  1857,  vacated,  and  to  procure  the  case 
to  be  settled,  with  a  view  to  have  the  verdict  set  aside,  and  a 
new  trial  granted,  with  leave,  if  that  was  not  granted,  to 
have  the  case,  as  made,  turned  into  a  bill  of  exceptions,  so 
that  the  defendants  could  carry  the  case,  after  the  bill  of  ex- 
ceptions was  allowed,  to  the  Supreme  Court,  without  being 
obliged  to  pay  the  amount  recovered,  unless  the  Supreme 
Court  should  rule  against  them.  The  fair  construction  of  the 
order  is,  that  the  vacating  of  the  judgment  was  to  precede 
the  settlement  of  the  case ;  thatthe  judgment  was  first  to  be 
vacated;  and  that  then  the  case  was  to  be  settled  for  the  pur- 
poses stated  in  the  order.  With  this  construction,  the  settle- 
ment of- the  case  presupposes  that  the  judgment  was  va- 
cated. 

No  intimation  was  ever  given  to  the  Court,  during  the 
progress  of  the  motion  for  a  new  trial,  or  at  any  other  time, 
that  the  costs  had  not  been  paid.  The  Court,  in  refusing  to 
grant  the  motion  for  a  new  trial,  and  in  permitting  the  case 
made  to  be  turned  into  a  bill  of  exceptions,  acted  upon  the 
understanding,  that  the  judgment  of  the  12th  of  December, 
1857,  was  in  such  a  condition,  that  it  was  not  available  to  the 
plaintifiB,  as  a  valid  judgment. 

In  viewing  all  the  facts  and  circumstances  of  the  case,  as 
presented,  I  feel  bound  to  hold  that  there  has  been  an  implied 
waiver,  on  the  part  of  the  plaintifis,  of  the  condition  in  re- 
gard to  the  payment  of  costs,  contained  in  the  order  of  the 
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19th  of  December,  1867,  and  that,  therefore,  the  judgment  of 
the  12th  of  December,  1857,  has  been  vacated,  and  is  no 
longer  a  valid  judgment.  Consequently,  the  execution  which 
issued  on  the  same  was  irregularly  issued.  An  order  must, 
therefore,  be  entered,  that  all  proceedings  founded  on  said 
judgment  be  stayed,  and  that  the  plaintiffs  be  required  to 
enter  up  a  new  judgment,  and  file  a  new  judgment  record,  so 
that  the  case  can,  on  such  new  judgment,  be  carried  by  the 
defendants,  by  writ  of  error,  to  the  Supreme  Court.* 


Henby  a.  Bubb  and  othebs 
Geobge  E.  Cowpebthwaii.    In  Equity. 

Henry  A.  Wells  was  the  first  inventor  of  the  improvements  in  making  and  hard- 
ening bats  of  wool  or  fur  for  hat-bodies,  described  in  his  patent  of  April  25th, 
1846,  and  that  patent  is  valid. 

An  end  or  result  produced  cannot  be  secured  bj  a  patent,  but  only  the  substan- 
tial means  us^d  and  specified  to  produce  the  end  or  result. 

The  same  end  or  result  may  be  produced  by  means  other  than  those  substan- 

m 

tially  described  in  the  specification,  without  infringing  the  patent. 

The  case  of  O'ReiUy  v.  Morse^  (15  Howard,  62,  119,)  cited  and  applied. 

The  essential  means  specified  in  the  patent  reissued  to  Henry  A.  Burr  and  others, 
September  30th,  1856,  on  the  surrender  of  the  said  Wells  patent,  to  accom- 
plish the  object  of  forming  bats  of  fur  for  hat-bodies  and  other  purposes,  were 
new  with  Wells,  and  such  reissued  patent  is  valid  for  such  means. 

In  this  case,  the  same  result  was  produced  by  the  means  specified  in  said  reissued 
patent  of  September  30th,  1856,  and  by  the  means  used  by  the  defendant  in 
his  machine,  that  result  being  the  forming  of  a  hat-bat  on  a  revolving  cone, 
exhausted  at  its  base,  by  causing  a  sheet  of  fur  to  be  directed  to,  and  thrown 
upon,  a  section  of  the  revolving  cone,  as  it  rotates,  in  properly  regulated  quan- 

*  A  motion  was  afterwards  made  in  the  Supreme  Court,  by  the  plaintifis,  for 
a  mandamus  directing  the  Circuit  Court  to  vacate  the  order  setting  aside  the 
judgment,  but  the  motion  was  denied.    (Ex  pa/He  Banfom  v.  Tike  CityofNtvn 
York,  20  Haw.,  681.) 
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tities,  parallel  with  its  axis,  by  certain  means  used,  so  as  to  fonn  the  bat  of  fur 
on  the  cone,  of  the  desired  shape  and  thickness,  at  the  will  of  the  operator; 
but  the  means  for  producing  that  result  were  different.  In  the  patent,  a  trunk 
or  channel  way  interposed  between  the  picker  cylinders  and  the  cone,  and 
combined  with  a  hinged  hood,  to  direct  the  sheet  of  fur  on  to  the  cone,  and 
produce  a  yariable  thickness  of  bat,  was  an  essential  means ;  but,  in  the  de- 
fendant's machine,  there  was  no  trunk  or  channel  way,  and  no  hinged  hood, 
but  the  fur  was  directed  on  to  the  cone  by  the  power  of  the  picking  cyhnders, 
and  the  yariable  thickness  of  the  bat  was  produced  by  the  manner  of  feeding 
the  fur.  It  was,  therefore,  heid^  that  the  defendant's  machine  did  not  infringe 
the  patent.    > 

The  reissued  patent  to  Henry  A.  Burr  and  others,  of  October  Tth,  1856,  is  for 
the  process  of  making  hat-bodies  described  in  said  patent  of  September  30th, 
1856,  in  combination  with  the  method  of  hardening  the  bat  while  on  the  cone. 

If  the  patent  of  October  7th.  1856,  is  for  any  method  of  hardening  the  bat  while 
on  the  cone,  when  such  method  is  combined  with  the  method  of  forming  a  bat 
secured  by  the  patent  of  September  30th,  1866,  then  the  defendant  does  not 
infringe  such  combination,  because  he  does  not  infringe  the  patent  of  Septem- 
ber 30th,  1856;  and,  if  the  patent  of  October  7th,  1856.  is  for  the  mode  of 
hardening  described  in  that  patent,  then  the  defendant  does  not  infringe  that 
patent,  because  his  mode  of  hardening  the  bat  is  different 

(Before  Nelbok  and  Ingebsoll,  JJ.,  Connecticut,  April,  1858.) 

This  was  a  bill  in  Equity,  founded  on  two  reissued  letters 
patent  granted  to  the  plaintiffs,  as  assignees  of  Henry  A. 
Wells,  one  on  the  30tli  of  September,  1856,  and  the  other  on 
the  7th  of  October,  1856,  for  inventions  connected  with  the 
manufacture  of  fur  hat-bodies.  The  original  patent  u'as 
granted  to  Wells  on  the  25th  of  April,  1846.  The  facts  are 
BuflBciently  stated  in  the  opinion  of  the  Court. 

Edvyin  W,  Stoughton^  Charles  M,  Keller^  and  George 
Oiffordj  for  the  plaintiffs. 

George  Harding^  for  the  defendant. 

Ingersoll,  J.  Previous  to  the  year  1846,  efforts  had  been 
made  to  form  hat-bodies,  by  throwing  the  fibres  of  the  wool 
or  fur,  by  means  of  a  brush  or  picker  cylinder,  in  proper  pro- 
portions, on  to  a  perforated  cone,  exhausted  by  a  fan  or  other 
contrivance  at  its  base,  to  hold  the  fibres  on  the  cone,  by  the 
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currents  of  air,  whii^h  rush  through  the  perforated  cone,  and 
to  sufficiently  harden  the  bat  of  wool  or  fur,  while  on  the 
cone,  to  enable  the  operator  to  remove  it  from  the  cone,  as 
formed,  to  go  through  the  other  processes,  to  make  a  com- 
plete hat ;  but,  previous  to  the  discovery  and  invention  of 
Henry  A.  Wells,  no  devices  were  known  to  accomplish  the 
desired  object  in  a  satisfactory  way. 

By  the  discovery  which  Mr.  Wells  made,  and  which  he 
described  in  the  specification  to  the  patent  which  he  obtained, 
he  did  accomplish  this  object.  It  was  attained  by  throwing 
the  fibres*  of  wool  or  fur  on  to  a  cone  exhausted  by  a  fan  or 
other  contrivance  at  its  base,  to  hold  the  fibres  on  to  the  cone, 
by  regulating  the  distribution  of  fur  or  wool  on  the  cone,  so  as 
to  make  the  bat  of  fur  or  wool  thick  or  thin,  where  desired, 
by  the  aid  of  certain  devices  in  the  specification  described ; 
and  by  certain  other  devices  for  hardening  and  interlocking 
th^  fibres  while  on  the  cone,  to  accomplish  the  result,  so  as  to 
enable  the  operator  to  take  the  bat  from  the  cone  as  formed, 
to  go  through  the  other  processes,  to  make  a  complete  hat. 
Mr.  Wells  having  made  this  discovery,  fully  described  the 
same  in  a  written  specification  presented  to  the  Patent  Office, 
and,  on  the  25th  of  April,  1846,  a  patent  was  granted  to  him 
according  to  the  claim  which  he  then 'made.  That  patent  has 
been  repeatedly  decided  by  the  Courts  to  be  valid,  and  to 
grant  what  it  purported  to  grant. 

Previous  to  the  year  1856,  the  right  to  that  patent,  and 
to  the  discovery  which  Mr.  Wells  made  and  described  in  his 
specification,  became,  by  various  assignments,  vested  in  the 
plaintifls.  They,  conceiving  that  the  patent  did  not  grant  an 
exclusive  right  to  the  whole  invention,  as  described  in  the 
specification,  caused  it  to  be  surrendered,  with  the  view  of 
securing  to  themselves  the  exclusive  right  to  the  whole  inven- 
tion and  discovery  made  by  Wells  and  described  in  his  speci- 
fication. Upon  such  surrender,  and  on  the  30th  of  September, 
1856,  a  reissued  patent  was  granted  to  the  plaintiffs,  securing 
to  them  the  exclusive  right  of  forming  bats  of  fur  fibres  by 
throwing  the  far,  in  properly  regulated  quantities,  substan- 
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tially  as  described  in  the  specification,  against  a  section  of  the 
circumference  of  a  perforated  cone  or  other  form,  as  the  same 
is  rotated,  to  present  in  succession  every  part  of  the  circum- 
ference thereof  to  the  current  of  impelled  fur,  to  obtain  tlie 
required  thickness  of  bat,  substantially  as  described  in  the 
specification,  in  combination  with  the  method  of  holding  the 
fibres  on  the  cone  or  other  form,  during  the  operation,  sub- 
stantially as  described  in  the  specification,  and  for  the  purpose 
specified ;  and,  on  the  7th  of  October,  in  the  same  year,  a  re- 
issued patent  was  granted  to  them,  securing  to  them  the  form- 
ing of  the  bat  of  fur  fibres  on  the  perforated  cone  or  other 
form,  in  manner  as  substantially  described  in  the  specification, 
in  combination  with  the  hardening  of  such  bat,  while  on  such 
cone  or  other  form,  to  give  it  the  required  consistency  to  ad- 
mit of  taking  it  off  in  a  suitable  condition  for  sizing  by  the 
well-known  process  of  felting,  substantially  as  described. 

The  bill  charges  that  the  defendant,  at  Danbury,  in  Con- 
necticut, is  manufacturing  hat-bodies  substantially  according 
to  the  manner  first  described  by  the  said  Wells,  and  in  viola- 
tion of  the  rights  secured  to  the  plaintiffs  under  the  two  last- 
mentioned  patents ;  and  the  prayer  of  the  bill  is,  among  other 
things,  that  he  be  restrained  by  injunction  from  so  doing.  The 
defendant  admits  that  he  is  manufacturing  hat-bodies  at  Dan- 
bury,  but  he  denies  that  by  so  doing  he  is  violating  any  right 
secured  to  the  plaintiffs  by  either  of  their  patents. 

Three  questions,  therefore,  are  presented  for  consideration : 
First  What  are  the  rights  which  the  plaintiffs'  patents  pur- 
port to  grant  to  them  ?  Second,  Are  the  grants  which  the 
patents  purport  to  make,  valid  grants  of  right  ?  And,  if  they 
are,  then.  Third,  Is  the  defendant  infringing  upon  any  of  the 
rights  so  granted  to  the  plaintiffs  ? 

Whoever  discovers  that  a  certain  useful  result  will  be  pro- 
duced, in  any  art,  machine,  or  composition  of  matter,  by  the 
use  of  certain  means,  is  entitled  to  a  patent  for  it,  provided  he 
specifies  the  means  he  uses,  in  a  manner  so  full  and  exact,  that 
any  one  skilled  in  the  science  to  which  it  appertains,  can,  by 
using  the  means  he  specifies,  without  any  addition  to,  or  sub- 
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traction  from  them,  produce  precisely  the  result  he  describes. 
And,  if  this  can  not  be  done  by  the  means  he  describes,  the 
patent  is  void.  And  if  it  can  be  done,  then  the  patent  con- 
fers on  him  the  exclusive  right  to  use  the  means  he  specifies, 
to  produce  the  result  or  effect  he  describes,  and  nothing  more. 
And  it  makes  no  difference,  in  this  respect,  whether  the  effect 
is  produced  by  chemical  agency  or  combination,  or  by  the  ap- 
plication of  discovei-ies  or  principles  in  natural  philosophy, 
known  or  unknown  before  his  invention,  or  by  machinery 
acting  altogether  on  mechanical  principles.  In  either  case, 
he  must  describe  the  manner  and  process,  as  above  mentioned, 
and  the  end  it  accomplishes ;  and  any  one  may  lawfully  ac- 
complish the  same  end  without  infringing  the  patent,  if  he 
uses  means  substantially  different  from  those  described. 
{O^Beilly  v.  Morae^  15  Howard^  62, 119.)  The  end  or  result 
produced  is  not  secured  by  the  patent,  but  only  the  substantial 
means  used  and  specified  to  produce  the  end  or  result — these, 
and  nothing  more.  The  same  end  or  result  may  be  produced 
by  means  other  than  those  substantially  described  in  the  speci- 
fication, without  infringing  the  patent. 

The  reissued  patent  of  the  30th  of  September,  1856,  is  for 
a  combination  of  certain  means,  by  which  a  sheet  of  fur  is 
thrown  on  a  section  of  an  exhausted  rotary  cone,  or  other 
fonn,  parallel  with  its  axis,  so  that  the  deposit  of  fur  on  the 
revolving  cone,  or  other  form,  by  the  means  used  and  specified, 
can  be  regulated  at  the  will  of  the  operator,  so  as  to  make  the 
hat-bat,  or  other  body  formed  on  the  cone,  or  other  form,  of 
the  desired  shape  and  thickness,  thick  or  thin,  where  required. 
The  devices  or  essential  means  used,  and  set  forth  in  the  spe- 
cification, to  accomplish  this  result,  are  a  feed-table,  upon 
which  the  fur  is  distributed  ;  a  suitable  feeding  apparatus,  to 
which  the  fur  is  brought  by  the  feed-table,  and  which  presents 
and  holds  the  fur  to  the  action  of  one  or  more  rotary  brushes, 
or  other  suitable  device,  for  disintegrating  and  casting  the  fur 
into  a  current  of  air,  induced  by  the  rotary  brush  or  brushes, 
or  other  suitable  device ;  a  trunk,  or  some  analogous  device, 
interposed  between  the  rotary  brush  and  the  cone  upon  which 
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the  fur  is  to  be  thrown,  and  extending  some  distance  from  the 
rotar}"  bnish,  or  other  suitable  device,  towards,  and  in  the  di- 
rection of,  a  perforated  exhausted  rotary  cone,  upon  which  the 
fur  is  to  be  thrown,  to  control  and  give  direction  to  the  cur- 
rent of  air  bearing  the  disintegrated  fur  from  the  rotary  brush; 
and  a  hinged  hood,  or  some  analogous  device,  by  which  the 
current  of  air  bearing  the  fur  may  be  further  modified,  for  the 
proper  distribution  of  the  fur  upon  the  cone,  in  the  direction 
of  its  length.  By  the  combination  of  these  means,  when  they 
are  united  with  a  perforated  cone  exhausted  by  a  fan  or  other 
contrivance  at  its  base,  and  having  a  rotary  motion,  so  placed 
as  to  present,  in  its  rotation,  its  entire  surface  to  the  current 
of  air  bearing  the  impelled  fur  from  the  rotary  brush  through 
the  trunk,  a  bat  of  fur  fibres,  in  properly  regulated  quantities, 
of  a  required  thickness  in  all  its  parts,  may  be  formed  upon 
the  cone,  at  the  will  of  the  operator,  and,  by  the  exhaust  at 
the  base  of  the  cone,  held  on  the  same,  ready  for  the  subse- 
quent operation  of  hardening  and  removing,  preparatory  to 
sizing.  The  exclusive  right  to  the  combination  of  these  means 
and  what  are  substantially  the  same,  the  patent  of  the  30th 
of  September,  1856,  purports  to  grant. 

The  essential  means  used  and  specified  in  this  patent  of 
the  plaintiflB,  to  accomplish  the  object  of  forming  bats  of  fur 
for  hat-bodies  and  other  pui-poses,  were,  at  the  time  of  the 
application  for  the  original  patent  by  Wells,  new,  and  they 
accomplished  a  useful  and  desirable  result.  Wells  was  the 
original  inventor  and  discoverer  of  the  same.  The  plaintiffs, 
as  his  assignees,  are  entitled  to  be  protected  in  his  discovery, 
in  the  means  used  by  him,  and  set  forth  in  the  patent,  to  ac- 
complish such  useliil  and  desirable  result. 

It  is  clear,  that  before  the  discovery  of  Wells,  no  machine 
was  known  or  used,  that  did,  by  any  means,  direct  a  sheet  of 
fur  on  to  a  section  of  a  revolving,  exhausted,  perforated  cone, 
or  other  form,  parallel  with  the  axis,  so  as  to  form  a  bat  of  fur 
on  the  cone,  or  other  form,  of  the  desired  shape  and  thick- 
ness, in  properly  regulated  quantities,  at  the  wull  of  the  ope- 
rator.   By  the  machines  before  known  and  in  use,  although 
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bats  of  fur  for  making  hat-bodies  were  sometimes  formed  by 
means  of  machinery  on  a  perforated  exhausted  cone,  yet,  by 
such  machines,  no  sheet  of  fur  was  directed^  by  the  organiza- 
tion of  the  machine,  on  the  perforated  cone  or  other  form 
in  a  line  parallel  with  its  axis,  so  as  to  form  the  bat  of  fur 
thick  where  desired,  and  thin  where  desired,  at  the  will  of 
the  operator.  By  such  machines,  the  fur  was  deposited  on 
the  exhausted  cone  by  the  power  of  gravity,  or  the  power  of 
the  exliaust,  or  by  the  combined  power  of  both,  and  not  by 
the  power  of  the  machine  directing  how  and  in  what  manner 
the  fur  should  be  distributed  on  the  cone.  And  this  latter 
mode  (by  directing  the  fur)  of  forming  the  bats  of  fur  on  a 
perforated,  exhausted  cone,  distinguishes  the  plaintiffs'  ma- 
chine from  all  machines  known,  or  used,  before  the  discovery 
of  Wells ;  from  the  Blanchard  machine  ;  from  the  Williams 
machine  ;  from  the  Fosket  machine;  and  from  any  other  ma- 
chine to  which  our  attention  has  been  directed.  A  claimed 
identity  of  principle,  between  the  Blanchard  machine,  the 
Williams  machine,  or  the  Fosket  machine,  and  the  plaintiffs' 
machine,  has  heretofore,  in  other  cases,  been  repeatedly  called 
to  the  attention  of  Courts.  It  has  been  uniformly  held,  that 
the  principle  of  the  plaintiffs'  machine  and  the  combination 
claimed  by  it,  were  different  from  the  principle  and  the  com- 
bination of  either  of  the  other  machines  mentioned.  We  see 
nothing  in  the  case,  as  now  presented,  to  change  the  view 
heretofore  taken  on  this  subject,  in  this  report.  The  grant 
made  in  the  patent  of  the  30th  of  September,  1856,  was, 
therefore,  a  valid  grant  of  right. 

The  same  useful  and  desirable  result  is  produced  by  the 
means  used  by  the  plaintiffs  in  their  machine,  and  specified  in 
the  specification  to  their  patent,  and  by  the  means  adopted  by 
the  defendant,  in  the  machine  which  he  uses.  Both  machines 
form  a  hat-bat  on  a  revolving  cone,  exhausted  at  its  base,  by 
causing  a  sheet  of  fur  to  be  directed  to,  and  thrown  open,  a 
section  of  the  revolving  cone,  or  other  form,  as  it  rotates,  in 
properly  regulated  quantities,  parallel  with  its  axis,  by  certain 
means  used,  so  as  to  form  the  bat  of  fur  on  the  cone,  or  other 
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form,  of  the  desired  shape  and  thickness,  at  the  will  of  the 
operator.  The  result  of  the  machine  patented  to  the  plain- 
tiffs, and  the  machine  used  by  the  defendant,  is  the  same ; 
and  if  the  essential  means  to  produce  the  like  result  are  the 
same,  or  substantially  the  same,  then  the  defendant  has  vio* 
lated  the  rights  secured  to  the  plaintiffs,  by  their  patent.  If 
they  are  not  the  same,  there  has  been  no  violation  of  right; 
for  the  defendant  may  lawfully  produce  the  like  result  with 
the  plaintiffs,  if  he  uses  means  substantially  different  from 
those  described  in  the  plaintiffs'  specification.  Results  are 
not  patented,  but  only  means  used  to  produce  results. 

The  essential  means  which  the  defendant  uses,  in  his  ma- 
chine, to  produce  the  result  which  he  obtains — that  of  form- 
ing a  bat  of  fur  of  the  required  thickness  in  all  its  parts, 
upon  a  cone,  or  other  form — are  a  feed-table,  upon  which  the 
fur  is  first  placed  and  distributed ;  a  suitable  feeding  appara- 
tus, to  which  the  fur  is  brought  by  the  feed-table,  which  pre- 
sents and  holds  the  fur  to  the  action  of  the  rotary  brush  or 
ordinary  picking  cylinder,  which  picking  cylinder  is  combined 
with  a  second  picking  cylinder,  which  runs  in  the  opposite 
direction  to  the  first  one,  and  which  removes  the  fur  which 
would  otherwise  tend  to  adhere  to  the  surface  of  the  first, 
picks  it  thoroughly,  and  delivers  it  in  such  manner  that  the 
fur  from  the  two  picking  cylinders  forms  one  current,  whose 
direction  is  controlled  by  the  position  of  the  two  cylinders. 
By  the  combination  of  these  means,  when  they  are  united 
with  a  rotary,  perforated  cone,  or  other  form,  exhausted  at  its 
base  and  placed  in  front  of  the  pickers,  with  its  axis  parallel 
thereto,  and  so  placed  as  to  present,  in  its  rotation,  its  entire 
surface  to  the  current  of  fur  formed  and  directed  by  the  two 
picking  cylinders,  a  bat  of  fur  fibres,  in  properly  regulated 
quantities,  of  a  required  tliickness  in  all  its  parts,  is  formed 
upon  the  cone,  at  the  will  of  the  operator,  and,  by  the  power 
of  the  exhaust  at  the  base  of  the  cone,  is  held  on  the  same, 
ready  for  the  subsequent  operations  of  hardening  and  remov- 
ing, preparatory  to  sizing.  In  the  defendant's  machine,  there 
is  no  guiding-trunk,  interposed  between  the  pickers  and  the 
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cone,  to  control  and  give  direction  to  the  sheet  of  fur  carried 
by  the  cnrrent  of  air  on  to  the  cone.     Neither  is  there  any- 
thing either  as  an  equivalent  to  the  gniding-trunk,  or  in  lieu 
or  in  substitution  thereof,  or  for  any  other  purpose,  interposed 
between  the  pickei'6  and  the  cone.     The  current  of  air  which 
cames  and  directs  the  sheet  of  fur  from  the  picker  cylinders 
on  to  the  section  of  the  rotary  cone,  is  controlled  and  directed 
by  the  operation  of  the  picker  cylinders,  without  the  aid  of 
anything  interposed  between  them  and  the  rotating  cone.     It 
is  a  complete  and  useful  machine  for  forming  bats  of  fur  on 
a  perforated,  exhausted  cone,  without  any  trunk,  or  channel- 
way,  or  other  device,  interposed  between  the  picker  cylinders, 
rotary  brush,  or  other  disintegrating  apparatus,  and  the  cone 
on  which  the  bat  is  to  be  formed ;  whereas,  in  the  plaintiflFs' 
machine,  a  trunk  or  channel-way  for  the  disintegrated  fur,  or 
some  other  device,  interposed  between  the  picker  cylinder, 
rotary  brush,  or  other  disintegrating  device,  and  the  cone,  is 
an  essential  means  to  be  used,  and  without  which  a  sheet  of 
fur  would  not,  by  the  power  of  the  machine,  be  thrown  upon 
a  section  of  a  revolving,  perforated  cone,  in  properly  regu- 
lated quantities,  at  the  will  of  the  operator.     Without  such 
trunk,  channel-way,  or  other  device,  so  interposed,  the  defend- 
ant's machine  is   a  perfect  one,  complete  in  all  its  parts. 
Without  it,  the  plaintiffs'  machine  would  be  useless.     In  one 
machine,  the  trunk,  channel-way,  or  other  means  so  inter- 
posed is  an  essential  means.     In  the  other,  it  is  a  non-essential. 
In  one  machine,  the  trunk,  with  the  hinged  hood,  controls 
the  current  of  impelled  fur  in  the  way  it  should  go.     In  the 
other,  the  current  of  impelled  fur  is  directed  and  controlled 
in  the  way  it  should  go,  by  the  power  of  the  picking  cylin- 
ders.   The  variable  thickness  of  bat  in  the  direction  of  the 
length  of  the  cone,  in  the  defendant's  machine,  is  produced 
by  feeding  the  fur  upon  the  apron  of  the  machine  in  a  greater 
quantity  over  against  those  parts  where  greater  fur  is  required 
upon  the  cone  in  the  direction  of  its  length.     Such  variable 
thickness  of  bat,  in  the  plaintiffs'  machine,  is  produced  by 
the  trunk,  aided  by  the  hinged  hood.     The  result  produced 
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by  the  operation  of  the  two  machines  is  the  same ;  but  tli« 
combination  of  essential  means  in  the  defendant's  machine  to 
produce  such  resnlt,  is  substantially  different  from  the  com- 
bination in  the  plaintiffs'  machine.  The  use  by  the  defend- 
ant, of  his  machine,  is,  therefore,  no  infringement  of  the 
right  of  the  plaintiffs,  secured  by  their  patent  of  the  30th  of 
September,  1856. 

The  patent  of  the  7th  of  October,  1856,  is  for  the  .process 
of  making  fur  hat-bodies,  by  forming  a  bat  of  fur  fibres  on  a 
perforated  cone  or  other  form,  in  manner  as  described  in  the 
patent  of  September  30th,  1856,  in  combination  with  the  pro- 
cess or  method  of  hardening  the  bat  while  on  the  cone,  or 
interlocking  the  fibres  of  the  fur,  to  give  it  the  required  con- 
sistency to  admit  of  its  being  taken  off  in  a  suitable  condition 
for  sizing.  If  this  lastt-mentioned  patent  is  for  any  process  of 
hardening  the  bat  while  on  the  cone,  or. any  method  of  caus- 
ing the  fibres  to  interlock,  to  give  the  bat  the  required  con- 
sistency, to  admit  of  its  being  taken  off  the  cone  in  a  suitable 
condition  for  sizing,  when  such  method  or  process  is  used  in 
combination  with  the  forming  of  a  bat  of  fur  fibres  on  a  per- 
forated cone  by  the  means  secured  to  the  plaintiffs  by  the 
patent  of  September  30th,  1856,  and  only  when  it  is  used  in 
such  combination,  it  would  follow,  as  the  means  used  by  the 
defendant  in  the  forming  of  bats  of  fur  on  a  perforated,  ex- 
hausted cone,  are  different  from  the  means  secured  to  the 
plaintifis  by  the  last-mentioned  patent,  and  as  the  defendant, 
in  forming  bats  of  fur  on  a  perforated,  exhausted  cone,  by  the 
means  which  he  adopts,  has  not  infringed  upon  the  rights  of 
the  plaintiffs  secured  by  that  patent,  that,  whatever  method 
the  defendant  may  have  adopted  for  the  hardening  of  the 
bats  of  fur  fibres  formed  by  him,  such  method  could  not  be 
in  violation  of  any  of  the  rights  secured  to  the  plaintiffs,  as 
such  method  has  not  been  used  in  combination  with  the 
means  secured  to  the  plaintiffs  by  the  patent  of  the  30th  of 
September,  1856,  of  forming  bats  of  fur  on  a  perforated,  ex- 
hausted cone*  As  has  already  been  shown,  what  the  defend- 
ant has  done  is  not  in  violation  of  any  of  the  rights  secured 
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to  the  plaintiifs  by  the  last-mentioned  patent.  No  mode  of 
hardening,  therefore,  which  he  could  have  used,  would  have 
been  in  combination  with  the  mode  of  forming  by  the  means 
secured  to  the  plaintiffs  by  the  patent  of  the  30th  of  Septem- 
ber, 1856. 

If,  however,  the  patent  of  the  7th  of  October,  1856,  is  for 
a  peculiar  mode  of  hardening,  then  it  will  appear  that  the 
defendant  has  not  adopted  such  peculiar  mode.  The  mode 
pointed  out  by  the  plaintiffs,  in  their  specification,  for  harden- 
ing the  bat  while  on  the  cone,  is  as  follows :  After  the  bat  of 
fur  fibres  is  formed  on  the  perforated  cone,  and  while  the  same 
is  held  to  the  cone  by  the  pressure  of  the  atmosphere,  caused 
by  the  exhaust  within  the  cone  at  its  base,  the  bat  is  com- 
pletely covered  with  pieces  of  felt  or  fulled  cloth,  taken  from 
hot  water,  and  then  the  whole  is  covered  with  another  strong, 
perforated,  metallic  cone,  put  over  the  whole,  the  more 
effectually  to  hold  the  fibres  of  the  bat,  and  make  a  slight 
pressure  on  them,  whilst  it  is  immersed  in  hot  water,  to 
harden.  The  immereion  in  hot  water  suflSciently  hardens  the 
bat,  or  interlaces  the  fibres,  so  that  the  bat  can  be  taken  from 
the  cone.  This  is  the  peculiar  mode  of  hardening  set  forth  in 
the  specification. 

Tlie  mode  adopted  by  the  defendant  for  hardening  the  bat 
is  different.     It  is  not  by  hot  water,  steam,  or  other  moisture. 
It  is  produced  by  friction,  while  the  bat  formed  on  the  cone 
is  held  to  it  by  the  pressure  of  the  atmosphere  caused  by  the 
exhaust.     To  produce  the  necessary  friction,  after  the  required 
thickness  of  bat  is  formed   on   the  cone,  another  perforated 
cone,  of  slightly  larger  diameter,  is  placed  over  the  bat,  and 
the  cone-case-stand  is  moved  around  about  one-third  of  the 
circumference  of  the  stand,  and  brought  under  a  set  of  rollers 
which  bear  upon  the  upper  part  of  the  outer  cone,  to  make  a 
portion  of  its  inner  circumference  (their  axis  being  horizon- 
tal) bear  upon  the  bat,  and  a  longitudinal  jiggering  or  vibra- 
tory motion  is  given  to  the  rollers,  and  by.  them  to  the  outer 
cone,  whilst  the  cones   and  bat  are  slowly  rotated  on  their 
axis  to  partially  harden  the   bat.     This  method  sufficiently 


174  SOUTHERN  DISTRICT  OF  NEW  TORE, 

The  HuBoaii  Hair  Manof actozing  Co.  v.  The  Amerioan  Hair  Manufaotaring  Co. 


hardens  the  bat,  80  that  it  can  be  removed  from  the  cone. 
While  the  bat  is  undergoing  the  process  of  hardening  by  the 
defendant's  mode,  it  is  under  the  influence  of  the  exhaust. 
While  it  is  undergoing  the  process  of  hardening  by  immersion 
in  hot  water,  it  is  not  under  such  influence. 

There  appears  to  be  no  substantial  identity  in  the  two 
peculiar  modes  of  hai*dening.  In  whatever  light,  therefore, 
the  patent  of  the  7th  of  October,  1856,  may  be  viewed,  there 
has  been  by  the  defendant  no  violation  of  any  right  secured  to 
the  plaintiifs  by  it.  With  this  view  of  the  case,  the  bill  must 
be  dismissed. 

Nelson,  J.    I  concur  in  the  foregoing  opinion. 


The  Musgan  Hair  Manufacturing  Company 


V8. 


The    American    Hair  Manufacturing    Company  of  the 

Cmr  of  New  York.    In  EQunr. 

Where,  on  the  final  hearing,  on  pleadings  and  proofs,  of  a  suit  in  Equity  for  an 
injunction  and  an  account,  founded  on  the  alleged  infringement  of  a  patent, 
it  appeared  that  the  bill  was  filed  within  three  months  after  the  issuing  of  the 
patent,  that  the  defendant  denied  the  infringement  and  the  novelty  of  the  in- 
vention, and  that  there  had  been  no  trial  at  law,  and  it  did  not  appear  that 
•  there  had  been  any  exclusive  possession  under  the  patent,  or  any  public  ac- 
quiescence in  the  exclusive  right  of  the  patentee,  and  objections  were  made  to 
the  sufficiency  of  the  specification,  and  the  evidence  on  the  question  of  in- 
fringement was  indefinite  and  unsatisfactory,  the  Court  ordered  the  cause  to 
stand  over  a  sufficient  time  for  the  bringing  of  a  suit  at  law  against  the  de- 
fendant for  an  infringement. 

(Before  Hall,  J.,  Southern  District  of  New  York,  May  6th,  1858.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a 
bill  for  an  injunction  and  account,  founded  on  the  alleged 
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infringement  of  Letters  Patent  granted  to  Samuel  Barker, 
dated  April  7th,  1857,  and  assigned  to  the  plaintiffs,  for  an 
''  improvement  in  processes  for  treating  moss  for  .mattresses." 
In  the  specification,  the  invention  was  said  "  to  consist  in  pre- 
paring or  treating  the  ordinary  moss  of  commerce,  by  satura- 
ting its  fibre  with  certain  metallic  sulphates  in  connection  with 
alkalies,  and  which  will  not  be  separated  therefrom  by  wash- 
ing, which  increases  its  hardness  and  elasticity,  and  renders  it 
indestructible  by  moisture  or  exposure  to  the  weather,  whereby 
it  is  capable  of  being  employed  to  advantage  in  various 
upholstery  manufactures,  wherein  hitherto  only  the  best  qual- 
ity of  curled  animal  hair,  could  be  used  satisfactorily."     This 
specification  stated  the  processes  by  which  the  desired  results 
were  to  be  obtained,  as  follows :     "  My  treatment  is  as  follows : 
I  prefer  to  use  sulphates  of  both  characters,  viz  :  a  sulphate 
having  a  metallic  base,  as  the  sulphate  of  iron,  and  a  sulphate 
having  an  alkaline  base,  as  the  sulphate  of  soda ;  and,  to  the 
action  of  these,  the  crude  moss,  having  been  cleared  by  the 
usual  machine  from  the  dirt  and  bark  with  which  it  is  ad- 
mixed, is  submitted,  in  a  liquor  prepared  by  dissolving  in  one 
hundred  gallons  of  water  fifty-six  pounds  of  sulphate  of  iron, 
to  which  is  then  added  sixty-five  pounds  of  sulphate  of  soda, 
the  whole  being  well  mixed.     In  this  the  moss  is  to  be  kept 
immersed,  say  from  thirty-six  to  forty-eight  hours,  and,  when 
taken  out,  is  to  be  well  washed  in  clear  water,  dried,  and 
passed  again  through  the  clearing  machine,  when  it  will  be 
ready  for  use."     The  specification  then  stated,  that  it  might 
be  desirable  to  have  the  article  dyed  black,  to  render  it  more 
uniform  in  appearance,  and  proceeded  to  describe  a  process  for 
giving  it  that  color ;  and  it  then  gave  a  mode  for  testing  the 
proper  preparation  of  the  moss,  when  treated  according  to  the 
specification.    It  also  contained  a  statement  that  "  other  me- 
tallic sulphates,  as  well  as  other  alkaline  matters,  will  effect, 
in  combination,  the  same  desired  result,  as,  fqr  instance,  the 
sulphate  of  copper,  in  connection  with  sulphate  of  soda,  or  with 
pure  soda ; "  but  that  the  patentee  had  found  that  neither  alone 
would  accomplish  the  purppee  attained  by  his  invention.   The 
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claim  of  the  patentee  was  in  these  words :  ^'  I  claim  the  method 
of  treating  or  preparing  the  moss  of  commerce,  to  serve  as  a  sub- 
stitute for  curled  animal  hair,  substantially  as  set  forth  herein." 

The  bill  alleged,  that  the  defendant  had  used,  and  was  still 
using,  the  processes  so  patented,  in  the  treatment  of  moss,  and 
had  sold,  and  continued  to  offer  for  sale,  moss  so  prepared  and 
treated,  in  violation  of  the  rights  of  the  plaintiff,  as  assignee 
of  the  patentee,  and  prayed  an  account  and  an  injunction. 

The  defendants'  answer  admitted  the  issuing  of  the  patent, 
but  denied  that  Barker  discovered  or  invented  the  improve- 
ment patented,  and  averred  that  such  processes  were  known 
and  in  use  before  his  alleged  discovery  and  application  for  a 
patent  therefor.     It  also  denied  the  infringement  alleged. 

.   The  bill  was  filed  June  26th,  1857,  less  than  three  months 
after  the  issuing  of  the  patent. 

Edward  Hoffman^  for  the  plaintiffs. 

Francis  O,  Young^  for  the  defendants. 

Hall,  J.  If  there  has,  in  fact,  been  any  infringment  by 
the  defendants,  it  is  more  than  probable  that  the  defendants' 
use  of  the  process  patented  began  some  time  prior  to  the 
issuing  of  the  patent,  and  was  continued  until  or  near  the 
time  for  the  commencement  of  this  suit.  There  is  no  proof 
to  show  any  exclusive  possession  under  the  patent,  there  is 
no  proof  of  such  a  public  acquiescence  in  the  exclusive  right 
of  the  patentee  as  would  justify  the  assumption  that  the 
claim  to  such  exclusive  right  is  well  founded,  and  there  has 
been  no  trial  at  law  ;  and,  therefore,  if  this  was  a  motion  for 
a  provisional  injunction,  instead  of  the  final  hearing  of  the 
cause,  it  is  quite  clear  that  an  injunction  would  not  be  granted 
without  a  previous  trial  at  law,  to  establish  the  plaintiffs' 
right. 

Objections  are  also  taken  to  the  sufficiency  of  the  speci- 
fication, and,  if  the  claim  should  be  construed  as  embracing 
the  use  of  any  metallic  sulphate  in  connection  with  any 
alkali,  or  any  sulphate  having  an  alkaline  base,  these  objec- 
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tions  might  deserve  serious  consideration,  upon  the  trial  of  an 
action  for  an  infringement ;  especially  if  it  should  appear  that 
substantially  the  same  proportions  of  other  sulphates  would 
not  produce  the  result  which  is  said  to  be  produced  by  the  use 
of  the  sulphate  of  iron  and  the  sulphate  of  soda,  in  the  pro- 
portions and  manner  set  forth  in  the  specification.  On  this 
ground,  also,  I  cannot  but  feel  some  doubt  in  regard  to  the 
right  of  the  plaintiffs  to  the  injunction  and  account  prayed 
for  by  the  bill. 

On  the  question  of  infringement,  too,  the  proof  is  very 
meagre  and  unsatisfactory.  The  proof  shows  that,  on  the 
17tb  of  June,  1857,  nine  days  before  the  filing  of  the  bill,  a 
pei*son  purchased  of  the  agent  of  the  defendants,  at  their 
place  of  business,  four  pounds  of  prepared  moss,  and  saw 
fifteen  or  twenty  bales  of  the  same,  or  a  similar  article,  at  the 
same  place.  The  moss  so  purchased  was  delivered  to  Dr. 
James  K.  Chilton,  a  chemist,  who  made  a  set  of  experiments 
upon  it,  for  the  purpose  of  ascertaining  whether  it  contained 
tlie  ingredients  described  in  the  specification  annexed  to 
Barker's  patent.  He  found  that  it  contained  sulphate  of 
iron  and  sulphate  of  soda  and  coloring  matter,  and  he  gave 
it  as  his  opinion,  that  this  moss  had  been  treated  with  the 
same  substances  described  in  Barker's  specification ;  but  the 
manner  of  treatment,  or  whether  the  sulphate  of  iron  and  tlie 
sulphate  of  soda  had  been  used  in  the  proportions  given  in 
that  specification,  he  confessed  himself  unable  to  state.  These 
proportions,. he  says,  are  not,  in  his  opinion,  essential  to  the 
effect  produced,  but  he  does  not  say  how  far  they  may  be  de- 
parted from  without  failing  to  produce  the  effect  said  to  be 
produced  by  the  use  of  the  process  described  in  Barker's 
specification.  There  was  also  evidence  given  showing  the 
purchase  by  the  defendants  of  sulphate  of  iron  and  sulphate 
of  soda  in  considerable  quantities,  but  in  very  different  pro- 
portions from  those  stated  in  Barker's  specification,  as  well 
as  evidence  to  show  that  the  defendants  were  first  made 
acquainted  with  the  process  of  treating  moss,  for  the  purpose 
of  improving  its  quality  and  adding  to  its  value,  by  a  person 
VOL.  rv. — ^12 
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who  had  learned  from  Barker  a  mode  or  modes  of  treatment 
adopted  by  him  prior  to  his  application  for  a  patent. 

On  the  other  hand,  there  is  some  proof  to  show  that  the 
processes  adopted  by  the  defendants,  (it  appearing  that  dif- 
ferent processes  were  used  at  different  times),  were  not  like 
the  process  described  in  the  specification  annexed  to  Barker's 
patent,  but  were  essentially  different  from  that  process,  and 
different,  to  some  extent,  at  Ifeast,  from  each  other.  But  this 
evidence,  like  all  the  other  evidence  bearing  upon  the  ques- 
tion of  infringement,  is  indefinite  and  unsatisfactory. 

This  evidence  does  not  suflBciently  show  that  the  patented 
process  has  been  used  by  the  defendants,  if  the  proportions, 
or  substantially  the  proportions,  stated  in  the  specification, 
and  the  modics  operandi  there  described,  are  essential  to  that 
process.  It  certainly  would  be  suflBcient  to  raise  a  strong  pre- 
sumption that  the  patented  process  has  been  used,  if  there  was 
no  proof  that  substantially  the  same  results  could  be  produced 
by  other  and  distinct  processes  ;  but,  as  this  has  been  stated, 
rather  than  satisfactorily  proved,  by  witnesses  on  the  part  of 
the  defence,  I  think  there  is  so  much  doubt  even  upon  the 
question  of  infringement,  that  there  should  be  a  trial  at  law 
before  an  injunction  and  an  account  are  ordered. 

The  right  of  the  plaintiffs  is  not  clear,  and  this  cause  will, 
therefore,  stand  over  a  reasonable  time  for  the  bringing  of  a 
suit  at  law  against  the  defendants  for  an  infringement,  and,  if 
such  a  suit  is  brought,  until  sufficient  time  for  the  final  deter- 
mination thereof  has  elapsed.  If,  in  such  suit,  there  shall  be 
final  judgment  for  the  plaintiffs,  they  will  be  entitled  to  a  de- 
cree for  an  injunction  and  an  account,  as  prayed  for  in  the 
bill ;  and  if,  in  such  suit,  there  shall  be  final  judgment  for 
the  defendants,  the  bill  will  be  dismissed,  with  costs  ;  and  so, 
also,  it  will  be  dismissed,  with  costs,  on  the  application  of 
the  defendants,  if  such  suit  is  not  brought  within  a  reasonable 
time,  and  prosecuted  with  reasonable  diligence. 


MAY,  1858.  179 


The  Batland  and  Bnrlii^fton  Bailroad  Gompoiiy  i;.  Crocker. 


The  Eutland  aot>  Burlington  Bailroad  Company 

William  A.  Crocker. 

Where  C,  who  was  President  of  the  Taunton  Locomotive  Company,  subscribed 
to  the  stock  of  a  railroad  company,  "  payable  in  cash  on  the  delivery  of  the 
last  engine  of  twelve  from  the  Taunton  Locomotive  Manufactory  " :  Eiddj  in  an 
action  against  0.  for  the  amount  of  the  subscription,  that  it  was  competent  for 
C.  to  put  in  evidence  a  contract  made  by  the  Taunton  Company  with  the  rail- 
road company,  on  the  same  date  with  the  subscription,  for  the  delivery  of 
twelve  engines,  and  to  show  by  parol  that  that  was  the  contract  referred  to  in 
the  subscription,  and  that  all  twelve  of  the  engines  referred  to  in  it  had  not 
been  delivered. 

(Before  Nelsok,  J.,  Vermont,  May,  1858.) 

This  was  an  action  to  recover  the  amount,  with  interest, 
of  a  subscription  made  by  the  defendant,  June  1st,  184:7,  to 
the  capital  stock  of  the  Champlain  and  Connecticut  River 
Kailroad  Company,  a  corporation  created  by  the  Legislature 
of  Vermont,  and  the  name  of  which  was  subsequently  changed 
to  that  of  the  plaintiffs  in  this  suit.  By  the  terras  of  the  sub- 
scription, the  subscribers  bound  themselves  to  take  the  num- 
ber of  shares  affixed  to  their  names,  and  to  pay  for  the  same 
according  to  assessments  to  be  made  from  time  to  time,  as 
provided  in  the  charter,  and  upon  certain  conditions  particu- 
larly specified  in  the  subscription  paper.  The  defendant's 
subscription  was  for  seventy  shares,  "  payable  in  cash,  on  the 
delivery  of  the  last  engine  of  twelve,  from  the  Taunton  Loco- 
motive Manufactory."  The  shares  were  one  hundred  dollars 
each.  At  the  trial,  evidence  was  given  on  the  part  of  the 
plaintiffs,  tending  to  show  that  the  several  conditions  stated 
in  the  subscription  paper  had  been  complied  with,  that  the 
assessments  upon  the  stock  had  been  duly  made,  and  notice 
given  to  the  defendant,  that  all  the  requirements  of  the  char- 
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ter  had  been  observed,  and  that  the  road  had  been  constructed. 
In  respect  to  the  special  condition  annexed  to  the  subscription 
of  the  defendant,  the  proof  was,  that  the  Taunton  Loc(5rao- 
tive  Company  had  delivered  fourteen  engines,  the  last  of 
which  was  delivered  in  the  latter  part  of  September,  1851, 
^nd  the  twelfth  one,  the  last  of  February,  in  the  same  year ; 
that  the  engines  were  new,  and  were  manufactured  at  that 
Company's  establishment ;  and  that  a  Mr.  Fairbanks  was  the 
general  agent,  and  the  defendant  the  President,  of  that  Com- 
pany. The  defendant,  in  the  course  of  the  trial,  gave  in  evi- 
dence a  vote  of  the  directors  of  the  plaintiffs,  under  date  of 
June  4:th,  1847,  approving  of  a  contract  made  with  the  Taun- 
ton Locomotive  Company  for  twelve  engines,  and  offered  in 
evidence  the  contract,  dated  June  1st,  1847,  and,  in  connection 
therewith,  proposed  to  call  Fairbanks,  the  agent,  to  prove  that 
that  was  the  contract  for  engines  referred  to  in  the  defend- 
ant's subscription,  and  that  the  whole  number  of  engines 
had  not  been  delivered.  But  the  Court  overruled  the  evi- 
dence, holding,  that  the  subscription  was  payable  upon  the 
delivery  of  any  twelve  engines  by  the  Taunton  Company. 
There  having  been  a  verdict  for  the  plaintiffs,  the  defendant 
now  moved  for  a  new  trial. 

David  A.  Smalley  and  JE.  J.  Phdps^  for  the  plaintiffs. 

Benjamin  F,  Thomas  and  Milo  L.  Bennett^  for  the  de- 
fendant. 

Nelson,  J.  This  case  ought  to  have  been  disposed  of  at 
a  much  earlier  date.  It  was  in  the  hands  of  the  late  lamented 
Judge  Prentiss,  for  examination  and  decision,  at  the  time  of 
his  death,  and  circumstances,  over  which  I  had  no  control, 
have  since  prevented  me  from  giving  to  it  that  consideration 
which  its  importance  required. 

After  the  fullest  consideration,  I  am  satisfied  that  the 
Court  erred  in  excluding  the  evidence  offered  by  the  defend- 
ant. The  terms  of  the  clause  annexed  to  the  subscription 
import  some  previous  agreement  or  understanding  between 
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the  parties,  in  respect  to  the  engines.  The  monej'  was  to  be 
paid  on  the  delivery  of  the  last  engine  of  twelve,  from  the 
works  of  which  the  defendant  was  the  head.  There  must 
have  been  an  agreement  for  the  delivery  of  twelve  engines, 
and  it  is  fair  to  conclude  that  they  were  to  have  been  deliv- 
ered at  some  specified  time  or  times,  and,  especially,  that  some 
time  was  specified,  within  which  the  last  was  to  have  been 
delivered,  as  the  payment  of  the  money  depended  upon  the 
delivery.  If  there  was  no  specified  time,  either  in  fact,  or  in 
contemplation  of  law,  the  subscription  might  have  been 
rendered  nugatory  at  the  election  of  the  defendant,  and  he 
could  have  postponed  the  delivery  indefinitely.  Again,  as  the 
event,  to  wit,  the  delivery  of  the  last  of  the  twelve  engines, 
upon  which  the  money  was  to  be  paid,  depended  upon  the  act 
of  the  defendant  himself,  unless  there  w^as  some  agreement 
binding  hiro,  or  his  Company,  to  deliver  the  engines,  not  only 
the  last  one  of  the  twelve,  but  each  and  all  of  them,  the  sub- 
scription would  have  been  a  contract  wholly  upon  one  side, 
as  ,no  obligation  or  duty  would  have  existed  on  the  part  of  the 
defendant,  to  deliver  the  engines,  and,  therefore,  the  time  of 
payment  might  never  have  happened. 

In  order  to  give  the  subscription  any  binding  operation  or 
effect,  against  the  defendant,  it  seems  to  me,  that  the  reference 
to  the  twelve  engines  and  the  delivery  of  them  must  be  con- 
strued as  relating  to  some  contract  previously  entered  into 
between  the  parties,  providing  for  the  manufacture  or  pro- 
curement of  the  same,  and  which,  when  produced  or  proved, 
would  explain  the  intent  and  meaning  of  the  words.  The 
Court  was  misled,  at  the  moment,  on  the  trial,  from  a  consid- 
eration of  the  difficulty  of  permitting  parol  evidence  to  con- 
nect the  two  instruments,  and  entertained  the  view  that  the 
rule  should  be  confined  to  papers  explanatory  of  the  transac- 
tion, and  which,  on  the  face  of  them,  referred  to  one  another. 
But  the  rule,  thus  applied,  is  manifestly  too  narrow.  The 
paper  is  admissible  and  relevant,  if,  in  point  of  fact,  it  is  a 
part  of  the  same  transaction.  {Cornell  v.  Toddj  2  Denioj 
130,  133.)    This  principle  is  conclusive  against  the  ruling 
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upon  the  point  in  question.  The  evidence  oifered  and  re- 
jected was  full,  not  only  to  make  out  the  contract  in  respect 
to  the  engines,  but,  also,  to  show  that  it  constituted  a  material 
element  in  the  contract  of  subscription.  The  two  contracts 
were  of  even  date,  and  were  made  between  substantially  the 
same  parties,  and  specified  the  same  number  of  engines.  The 
price,  and  the  time  and  terms  of  delivery  of  the  engines,  were 
agreed  upon,  and  the  contract  was  approved  by  the  directors 
of  the  plaintiffs,  three  days  afterwards.  I  ought  to  add,  that 
this  interpretation  seems  to  be  the  one  given  to  the  clause  in 
the  subscription,  by  the  pleader,  in  the  declaration. 

There  are  several  other  very  important  questions  presented 
in  the  case,  and  which  were  argued  by  the  counsel,  but,  as  the 
case  must  go  down  for  a  new  trial,  I  shall  leave  them  for  a 
more  full  consideration  and  further  argument,  as  the  facts 
may  appear  on  the  second  trial. 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 


134,901  Feet  of  Pine  Lumber. 

Under  §  1  of  the  Act  of  March  2d,  1821,  (3  U,  S,  Stat  q,t  Large,  616,)  which 
provides,  that  merchandise,  subject  to  duty,  coming  into  the  United  States, 
irom  any  foreign  territory  adjacent  to  tlie  United  States,  shall  be  forfeited,  if 
the  master  of  the  vessel  in  which  it  is  brought,  does  not,  immediately  on  his 
arrival  within  the  United  States,  present  a  true,  sworn  manifest  of  the  mer- 
chandise to  the  proper  collector,  or  deputy  collector,  the  forfefture  is  incurred 
if  cither  a  false  manifest  is  presented,  or  if  none  is  presented. 

The  officer,  to  whom  the  manifest  must  be  presented,  has  no  power  to  waive 
the  requirements  of  the  law,  and  allow  the  goods  to  enter  the  United  States 
without  a  compliance  with  them. 

The  law  requires  the  master  to  present  the  manifest  immediately  on  his  arrival, 
and  he  is  not  entitled  to  twenty-four  hours  time  to  do  so. 

The  Reciprocity  Treaty  between  the  United  States  and  Great  Britain,  of  June  5th, 
1854,  (10  U.  8,  Stat,  at  Large,  1089,)  and  the  Act  of  August  5th,  1854,  {Id.. 
58T,)  providing  for  carrying  into  effect  that  treaty,  did  not  operate  to  repeal  the 
previous  laws,  as  it  respects  penalties  and  forfeitures  that  had  already  been 
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incuired.  Their  effect  was  to  suspend  the  previous  statutes  after  a  g^ven 
time,  so  far  only  as  they  affected  certain  enumerated  articles,  and  to  admit 
them  thereafter  free  of  duty. 

(Before  Nklson,  J.,  Northern  District  of  New  York,  July  1st,  1868.) 

This  was  a  libel  of  information,  filed  in  the  District  Court, 
by  the  United  States,  against  a  quantity  of  pine  lumber, 
brought  in  a  vessel  from  Canada  into  the  United  States,  to 
condemn  it  as  forfeited,  for  a  violation  of  the  1st  section  of 
the  Act  of  Congress,  of  March  2d,  1821,  (3  U.  S.  Stat  at 
Large,  616.)  That  section  provides,  that  it  shall  be  the  duty 
of  the  master  of  any  vessel  coming  from  any  foreign  territory 
adjacent  to  the  United  States,  into  the  United  States,  with 
merchandise  subject  to  duty,  to  deliver,  immediately  on  his 
arrival  within  the  United  States,  at  the  oflSce  of  any  collector, 
or  deputy  collector,  which  shall  be  nearest  to  the  boundary 
line,  or  to  the  waters  by  which  such  merchandise  is  brought, 
a  sworn  manifest  of  the  cargo  or  loading  of  such  vessel,  con- 
taining a  true  account  of  the  kinds,  quantities,  and  values  of 
the  merchandise,  and  that,  for  a  neglect  or  refusal  to  deliver 
the  manifest,  the  merchandise  subject  to  duty,  and  so  im- 
ported, shall  be  forfeited  to  the  United  States.  The  lumber 
io  question  was  subject  to  dnty,  and  the  master  of  the  vessel 
had  neglected  to  present  a  true,  sworn  manifest  immediately 
on  his  arrival.  The  importation  took  place  before  the  making 
of  the  Reciprocity  Treaty  between  tlie  United  States  and 
Great  Britain,  of  June  6th,  1854:,  (10  U.  S.  Stat,  at  Large, 
1089,)  and  before  the  passage  of  the  Act  of  Congress  of  August 
5th,  1854,  {Id,,  587,)  providing  for  carrying  into  effect  that 
treaty,  and  the  first  section  of  which  enacts  that,  after  a  speci- 
fied time,  timber  and  lumber  of  all  kinds,  round,  hewed,  and 
sawed,  unmanufactured  in  whole,  or  in  part,  imported  from 
Canada,  shall  be  introduced  into  the  United  States  free  of 
duty,  so  long  as  the  treaty  shall  remain  in  force.  The  Dis- 
trict Court  condemned  the  property,  and  the  claimant  ap- 
pealed to  this  Court, 

Nelson,  J.    1.  This  case  arises  under  the  Act  of  Congress 
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of  March  2d,  1821;  and  the  facts  show,  either  that  a  false 
manifest  was  presented  to  the  Deputy  Collector,  or  that  none 
at  all  was  presented,  in  either  of  which  cases  the  property 
was  forfeited. 

2.  TJje  Deputy  Collector  had  no  power  to  waive  the  re- 
quirements of  the  law,  and  allow  the  goods  to  enter  the 
United  States  without  a  compliance  with  them.  In  this  case, 
however,  no  such  permission  was  gij^en. 

3.  The  master  was  bound  to  present  the  manifest  imme- 
diately, and  conform  to  the  requirements  of  the  law,  and  was 
not  entitled  to  the  twenty-four  hours. 

4.  The  Reciprocity  Treaty  and  the  Act  of  Congress  did 
not  operate  to  repeal  the  previous  laws,  as  it  respects  penal- 
ties and  forfeitures  that  had  already  been  incurred.  The 
effect  of  the  treaty  and  of.  the  Act  was,  to  suspend  the  pre- 
vious statutes  after  a  given  time,  so  far  only  as  they  affected 
certain  enumerated  articles,  and  to  admit  them  thereafter  free 
of  duty. 

Decree  affirmed. 


Conrad  Poppenhusen 

vs. 

The  New  York  Gutta  Percha  Comb  Company. 

In  Equity. 

It  is  not  necesaaiy,  before  a  writ  to  prevent  the  commission  of  a  wrong  can  issue, 

that  the  wrong  should  actually  have  been  committed. 
If  the  rights  of  a  party  under  a  patent  have  been  clearly. established,  and  an 

infringement  of  such  rights  is  threatened,  or  if,  when  they  have  been  infringed, 

the  party  has  good  reason  to  believe  Uiey  wiU  continue  to  be  infringed,  an 

injunction  will  issue. 
Where  a  trial  at  law  has  been  had,  resulting  in  a  verdict  in  favor  of  the 

patentee,  and  the  right  to  the  improvement  patented  has  been  fully  established, 
[  to  the  satisfaction  of  the  Ck>urt,  and  the  infringement  of  the  right  made  clear,  such 
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a  trial,  resulting  in  such  a  verdict,  is  sufficient,  without  any  other  proof,  to 
authorize  the  Court  to  grant  an  injunction  to  prevent  any  future  violation  of 
right. 

Where  the  bill  avers  that  the  defendant  will,  in  future,  violate,  as  he  has  hereto- 
fore done,  the  rights  secured  by  the  patent,  so  established  on  the  trial  at  law, 
unless  restrained  by  injunction,  it  is  not  sufficient  for  the  defendant  to  aver 
that  what  he  has  done  since  the  trial  has  not  been  in  violation  of  the  plain- 
tiff's rights,  but  he  should  state  distinctly  that  he  does  not  intend  in  future  to 
do  the  specific  things  which  the  Court  determined  he  had  no  right  to  do. 

The  patent  granted  to  L.  Otto  P.  Meyer,  April  4th,  1854,  for  an  "  improvement 
in  treating  caoutchouc  and  other  vulcanizable  gums,"  construed  to  cover  the 
use  and  application  of  tin-foil,  or  its  equivalents,  to  the  hard  compound  of  india- 
rubber  and  gutta-percha,  during  the  process  of  vulcanization,  in  the  manner 
described  in  the  patent,  to  preserve  and  retain,  during  the  process  of  heating 
and  hardening,  the  form  and  shape  given  to  the  material  before  the  heating 
process  commences,  without  any  other  pressure  or  mould. 

The  patent  granted  to  L.  Otto  P.  Meyer,  December  20th,  1853,  for  an  "improve- 
ment in  processes  for  vulcanizing  caoutchouc  compounds,"  construed  to  cover 
the  use  of  oil,  or  other  equivalent  substance,  applied  to  the  surface  of  the  hard 
compound  of  vulcanized  caoutchouc  or  gutta-percha,  or  other  vulcanizable 
gums,  manufactured  according  to  the  patents  granted  to  Charles  Goodyear 
and  to  Nelson  Groodyear,  and  between  the  gum  and  the  plates  of  metal  or  the 
moulds,  substantially  as  described  in  the  patent,  to  produce  smooth  and  glossy 
surfaces  upon  the  material 

,  (Before  Inobrsoll,  J.,  Southern  District  of  New  York,  July  3d,  1858.) 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  infringement  of  two  Letters  Patent,  granted  to 
L.  Otto  P.  Meyer,  one  dated  December  20th,  1853,  for  an 
"improvement  in  processes  for  vulcanizing  caoutchouc  com- 
pounds," and  the  other  dated  April  4th,  1854,  for  an  '*  im- 
provement in  treating  caoutchouc  and  other  vulcanizable 
gums."  The  bill  averred,  that  the  patents  had  been  assigned 
to  the  plaintiiF,  by  Meyer,  on  the  9th  of  September,  1856; 
that  the  plaintiff,  on  the  lOtli  of  December,  1857,  brought  an 
action  at  law  against  the  defendants,  in  this  Court,  for  a  viola- 
tion of  the  patents  ;  that  that  suit  came  to  trial  before  a  jury, 
at  the  April  term  of  the  Court,  in  1858 ;  that  the  originality 
of  the  inventions  was  put  in  issue  and  contested;  that  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff,  on  the  31st  of  May, 
1858,  on  .both  of  the  patents,  by  which  their  validity,  the 
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plaiatiif 's  right  to  them,  and  the  violation  b}'  the  defendants, 
were  established ;  that,  since  the  verdict  of  the  jury,  the  de- 
fendants had  violated  the  plaintiff's  rights;  and  that  they 
would  in  future  continue  to  violate  such  rights,  unless  they 
were  restrained  by  injunction. 

Francis  B,  Cutting  and  Charlea  M,  KeUeVy  for  the  plain- 
tiff. 

Edwin    W,  StougKton  and   Geo7*ge  Oifford^  for  the  de- 
fendants. 

Ingersoll,  J.  The  allegations  of  the  bill,  if  true,  entitle 
the  plaintiff  to  relief  by  injunction,  as  praj^ed  for.  Most  of 
the  facts  set  forth  in  the  bill  have  not  been  controverted. 
Indeed,  most  of  them  could  not  be  contraverted,  for  they  have, 
been  established  by  the  verdict  of  a  jury,  upon  an  issue  joined 
between  the  parties  now  before  the  Court,  which  verdict  was  in 
accordance  with  the  views  entertained  by  the  Court  upon  the 
trial.  The  only  allegation  concerning  the  truth  of  which  there 
is  any  serious  denial  by  the  defendants,  in  the  affidavits  which 
they  have  presented,  is  the  allegation  that  the  defendants 
have,  since  the  verdict  was  rendered,  violated  the  rights 
secured  to  the  plaintiff.  They  insist  that  the  mode  which 
they  have  adopted,  since  the  31st  of  May,  1858,  the  day  on 
which  the  verdict  was  rendered,  of  vulcanizing  caoutchouc 
compounds,  is  different  from  the  mode  secured  by  either  of 
the  Meyer  patents,  though  they  are  silent  upon  the  point  as  to 
whether,  since  that  time,  they  have  sold  or  used  any  of  such 
compounds,  which  had,  previously  thereto,  been  vulcanized 
by  them  according  to  the  modes  patented  to  Meyer.  The 
first  question,  then,  presented  is,  whether,  if  the  allegation  of 
a  violation  since  the  verdict  was  rendered,  were  stricken  from 
the  bill,  it  would  be  sufficient  to  authorize  the  injunction 
prayed  for.  If  it  would,  then  it  will  be  unnecessary  for  the 
Court  to  trouble  itself  about  the  question  of  fact,  whether  or 
not  the  defendants  have,  since  the  3l8t  of  May,  1838,  been 
guilty  of  a  violation  of  the  plaintiff's  rights. 
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The  writ  of  injunction  is  a  remedial  writ,  in  the  nature  of 
a  prohibition.  The  object  of  the  present  motion  for  an  injunc- 
tion is,  to  prevent  the  commission  of  injuries  in  future,  not  to 
redress  injuries  that  are  past.  The  writ  prayed  for  is  to  act 
as  a  remedy  against  a  threatened  wrong,  by  preventing  the 
commission  of  Fuch  wrong;  and  it  is  not  necessary,  before  a 
writ  to  prevent  a  wrong  can  issue,  that  the  wrong  should  actu- 
ally have, been  committed.  If  it  were,  the  remedy  by  injunc- 
tion would  be  a  very  inadequate  one.  If  tlie  rights  of  a 
party,  under  a  patent,  have  been  fully  and  clearly  established, 
and  an  infringement  of  such  rights  is  threatened,  or,  if,  when 
they  have  been  infringed,  the  party  has  good  reason  to  be- 
lieve they  will  continue  to  be  infringed,  an  injunction  will 
issue.  It  issues  for  the  reason  that  there  is  good  ground 
to  believe  that  in  future  they  will  be  infringed.  Wliere 
a  trial  at  law  has  been  had,  resulting  in  a  verdict  in  favor 
of  the  patentee,  and  the  right  to  the  improvement  patented 
has  been  fully  established,  to  the  satisfaction  of  the  Court, 
and  the  infringement  of  right  made  clear,  such  a  trial,  re- 
sulting in  such  a  verdict,  is  suflScient,  without  any  other 
proof,  to  authorize  the  Court  to  grant  an  injunction  to 
prevent  any  future  violation  of  right.  Such  a  trial,  with  such 
a  result,  affords  sufficient  proof,  that,  in  future,  there  will  be 
an  infringement,  unless  such  infringement  is  restrained  by 
injunction.  It  is,  under  such  circumstances,  almost  a  matter 
of  course,  that  the  injunction  should  be  allowed.  {Neilson  v. 
Harford^  Webster^ a  Patent  Cases ^  378.)  Such  a  trial  at  law, 
resulting  in  such  a  verdict,  to  the  entire  satisfaction  of  the 
Court,  has  taken  place  between  the  parties  to  this  suit. 

In  addition  to  this,  to  the  charge  contained  in  the  bill,  that 
the  defendants  will,  in  future,  violate,  as  they  have  heretofore 
done,  the  rights  secured  by  the  two  patents,  so  established  on 
the  trial  in  the  action  at  law,  unless  they  are  restrained  by 
injunction,  the  defendants,  (particularly  so  far  as  respects  the 
patent  of  the  4:th  of  April,  1854.)  have  given  no  satisfactory 
answer.  To  that  charge,  their  answer  is,  that  what  they  have 
done  since  the  verdict  of  the  jury  was  rendered,  has  not  been 
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in  violation  of  the  plaintiff's  rights;  and  that,  Etnce  that 
time,  they  have  done  only  what  they  had  a  right  to  do.  Upon 
the  trial  at  law,  a  legal  construction  was  pnt  upon  the  patents. 
That  construction  was  explicit,  distinct,  and  easy  to  be 
understood.  There  is  no  ambiguity  about  it.  From  it,  it 
clearly  appears  what  rights  were  granted  by  the  patents.  To 
meet  that  charge,  the  defendants  should  have  distinctly  stated 
that  they  did  not  intend,  in  future,  to  do  the  specific  things 
which  the  Court  determined  they  had  no  right  to  do. 

The  charges  contained  in  the  bill,  and  either  admitted, 
not  denied,  or  sustained  by  proof,  are,  therefore,  irrespective 
of  the  question,  whether  or  not  the  defendants  have,  since  the 
3l8t  of  May,  1858,  the  time  when  the  verdict  of  the  jury  was 
rendered,  violated  the  rights  of  tlie  plaintiff,  sufficient  to 
authorize  t!ie  Court  to  grant  the  injunction  prayed  for.  There 
is,  therefore,  no  necessity  to  decide  that  question  of  fact,  on 
this  motion.  Whenever,  in  the  course  of  future  proceedings, 
it  shall  become  the  duty  of  the  Court  to  decide  that  question 
of  fact,  and  the  proper  proof  is  adduced  to  determine  it,  that 
duty  will  be  promptly  performed.  To  determine  it  correctly, 
it  will  be  necessary  for  the  Court  to  see  the  material  which 
the  defendants  use,  A  specimen  of  it  has  not  as  yet  been 
produced. 

Upon  the  trial  at  law,  a  construction  was  given  by  the 
Court  to  both  patents.    As  it  regards  the  patent  of  the  4th  of 
April,  185i,  it  was  held,  that  the  nature  and  object  of  it  was, 
to  preserve  the  form  and  shape  given  to  the  material  com- 
monly known  aa  the  hard  compound  of  vuicanizablo  caout- 
chouc or  gutta-percha,  in  its  green,  unvulcanized,  and  plastic 
state,  by  heating,  hardening,  and  curing  the  material,  while  it 
la  rv»vored  by,  and  in  contact  with,  tin-toil,  or  similar  sheets  of 
etals,  and  while  it  is  subject  to  no  other  pressure,  with 
but  the  tin-foil,  or  a  similar  sheet  of  other  metal,  to 
!  the  form  and  shape  given  to  the  material,  while  it  is 
ibjected  to  the  heating  and  hardening  process— to  pre- 
itire  the  form  and   shape   given  to  the  stamped  or 
material,  in  its  green  state,  during  the  process  of  hai'd- 
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ening,  by  means  of  the  covering  of  the  tin-foil,  and  by  no 
other  means,  by  no  other  pressure.  It  was  held,  that  the  pat- 
ent did  not  grant  to  the  patentee  the  exclusive  right  to  vulcan- 
ize the  hard  compound,  whenever  it  was  covered  by,  and  in 
contact  with,  metallic  surfaces.  The  patent  of  the  20th  of 
December,  1853,  shows,  on  the  face  of  it,  that  it  was  common 
to  place  the  material  between  plates,  or  in  moulds,  of  tin  or 
other  metal,  so  that  the  material  would  be  in  close  contact  with 
the  plates,  or  moulds,  of  tin  or  other  metal,  to  preserve  its 
form.  It  was  held,  also,  that  the  patent  of  April  4th,  1854, 
did  not  grant  the  exclusive  right  to  vulcanize  the  compound, 
when  the  scries  of  sheets  were  piled  upon  one  another,  with 
interposed  sheets  of  flexible  material,  when  the  pile  was  con- 
fined between  iron  plates.  It  was  held,  however,  that  the 
patent  did  grant  the  exclusive  right  to  the  use  and  application 
of  tin-foil,  or  its  equivalents,  to  the  hard  compound  of  india- 
rubber  and  gutta-percha,  during  the  process  of  vulcanization, 
in  the  manner  described,  to  preserve  and  retain,  during  the 
process  of  heating  and  hardening,  the  forms  and  shapes  given 
to  the  material  before  the  heating  process  commenced,  with- 
out any  other  pressure  or  mould.  That  is  the  grant  of  right 
contained  in  the  patent;  and,  as  the  jury  found,  that  neither 
tin-foil,  nor  any  other  flexible,  pliable  material  or  substance, 
performing  substantially  the  same  oflSce,  (to  preserve  and  re- 
tain the  form  and  shape,)  in  substantially  the  same  way,  had, 
previously  to  the  invention  of  the  patentee,  been  used  or  ap- 
plied as  a  covering  to  the  hard  compound  of  india-rubber  or 
gutta-percha,  substantially  in  the  manner  described  in  the 
*  patent,  to  preserve  and  retain,  during  the  process  of  heating 
and  hardening,  without  any  other  pressure,  the  form  and  shape 
given  to  the  material  to  be  vulcanized,  before  the  heating  pro- 
cess commenced,  that  grant  of  right  is  a  valid  grant  of  right. 
Therefore,  the  defendants  have  no  right  to  the  use  and  appli- 
cation of  tin-foil,  (or  its  equivalents,)  to  the  hard  compound 
of  india-rubber  and  gutta-percha,  during  tlie  process  of  vul- 
canization, in  the  manner  described,  to  preserve  and  retain, 
during  the  process  of  heating  and  hardening,  the  form  and 
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shape  given  to  the  material,  before  the  heating  process  com- 
mences, without  any  other  pressure  or  mould ;  and  to  pre- 
vent, in  future,  such  use  and  application,  an  injunction  must 
issue.  Every  mode  of  operation,  the  exclusive  right*  to  which 
is  not  granted  by  this  patent,  or  by  the  patent  of  December 
20th,  1853,  the  defendants  have  a  right  to  adopt. 

The  nature  of  the  invention  secured  by  the  patent  of  the 
20th  of  December,  1853,  consists  in  producing,  by  means  of 
oil  and  other  fatty  substances,  smooth  and  glossy  surfaces  upon 
the  material  commonly  known  as  the  hard  compound  of  vul- 
canized caoutchouc  or  gutta-percha,  or  other  vulcanizable 
gums,  which  may  be  manufactured  according  to  the  patents 
granted  to  Charles  Goodyear  and  to  kelson  Goodyear;  and 
what  was  granted  was,  the  use  of  oil,  or  other  equivalent  sub- 
stance, applied  to  the  surface  of  the  prepared  gum,  and  be- 
tween the  gum  and  the  plates  of  metal  or  the  moulds,  substan- 
tially as  described  in  the  specification,  to  produce  such  sur- 
faces by  such  means.  An  injunction  must  issue,  to  prevent 
such  use. 


Squibb  Whipplb 
John  HuTcnmsoir.     In  EQumr. 

Where,  on  a  motion  for  an  attachment  for  the  yiolation  of  an  injunction,  the 
question  as  to  whether  the  writ  was,  or  was  not,  served  on  the  defendant,  is 
left;  in  doubt,  the  motion  wiU  be  denied. 

The  writ  of  injunction  ought,  as  a  general  rule,  to  contain  a  concise  description 
of  the  particular  acts  or  things  in  respect  to  which  the  party  is  enjoined,  and 
ought  not  merelj  to  refer  to  the  bill  of  complaint  for  the  description  of  the 
thing  enjoined.  Otherwise,  it  cannot  be  the  foundation  for  an  attachment 
against  any  person,  except,  perhaps,  a  defendant  who  has  been  served  with 
the  bill. 

On  a  motion  for  an  attachment  for  the  violation  of  an  injunction  to  restrain  the 
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inMngement  of  Letters  Patent,  affldavids  to  show  that  the  patentee  was  not 
the  first  and  original  inyenjtor  of  the  thing  patented,  are  immaterial  and 
irrelevant 

Such  afiBdayits  are  immaterial  and  irrelevant,  also,  where  the  defendant  is  con- 
structing the  patented  article  by  agreement,  under  the  patent. 

^■^Vliere  the  injunction  has  been  violated,  and  the  defendant  is  protected  from  the 
consequences  only  by  a  defect  in  the  service  of  the  writ,  no  costs  will  be 
allowed  to  him,  on  a  denial  of  a  motion  for  an  attachment  for  such  violation. 

(Before  Nelson,  J.,  Northern  District  of  New  York,  August  21st,  1858.) 

This  was  a  motion  for  an  attachment  for  the  violation  of 
an  injunction.  The  injunction  restrained  the  defendant  from 
constructing  iron  bridges  according  to  Letters  Patent  which 
secured  the  exclusive  right  to  the  plaintiff.  It  was  alleged, 
that  the  injunction  had  been  served  on  the  23d  of  March, 
1858.  The  violation  complained  of  related  to  a  bridge  over 
the  Erie  canal,  at  the  city  of  Syracuse,  and  two  other  bridges 
at  the  village  of  Pittsford. 

Nelson,  J.  The  affidavits  on  behalf  of  the  plaintiff 
fully  establish  the  breach  of  the  injunction,  and,  had  they  not 
been  met  and  answered,!  should  have  felt  bound  to  grant  the 
attachment.  But,  on  looking  into  the  opposing  affidavits,  I 
find  satisfactory  explanations  of  the  alleged  breaches. 

The  first  answer  goes  to  the  several  breaches,  as  charged. 
The  second  to  the  breach  in  respect  to  the  bridges  at  Pitts- 
ford.  The  first  turns  upon  the  service  of  the  writ  of  injunc- 
tion.  The  affidavit  of  the  defendant  denies,  in  express  and 
positive  terms,  this  service,  and  avers  that  the  only  paper 
served  was  a  copy  of  the  order  of  the  Court  granting  an  in- 
junction. There  is,  undoubtedly,  some  misapprehension, 
either  on  the  part  of  the  person  making  the  service,  or  of  the 
defendant ;  but,  in  a  proceeding  of  this  kind,  so  penal  in  its 
character  and  consequences,  the  service  of  the  writ  claimed  to 
have  been  disregarded  should  not  be  left  in  doubt.  It  was 
also  urged,  on  behalf  of  the  defendant,  that,  if  the  injunction 
had  been  duly  served,  this  motion  for  an  attachment  must 
have  failed,  on  account  of  a  defect  in  the  description  of  the 
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thing  enjoined,  as  set  forth  in  the  writ.  I  think  the  objection 
would  have  .been  fatal,  as  it  respected  every  other  person  con- 
cerned in  the  violation,  except  the  defendant  himself.  The 
writ  refers  to  the  bill  of  complaint,  for  the  description  of  the 
thing  enjoined,  and,  as  that  had  been  already  served  on  the 
defendant,  he,  perhaps,  would  have  been  chargeable  with  no- 
tice of  it ;  but,  as  to  all  other  persons,  this  reason  would  not 
apply.  The  writ,  as  a  general  rule,  ought  to  contain  a  con- 
cise description  of  the  particular  acts,  or  things,  iu  respect  to 
which  the  party  is  enjoined,  so  that  there  may  be  no  misap- 
prehension on  the  subject. 

The  second  answer  to  the  motion  is  in  respect  to  the  two 
bridges  at  Fittsford.  As  concerns  these,  the  affidavits  on  the 
part  of  the  defendant  show  that  the  patent  fee  has  been  paid, 
according  to  the  agreement  between  the  parties.  Both  the 
defendant  and  Filkins  prove  this  fact,  and  that  the  plaintiff 
agreed  to  give  a  receipt  for  the  payment. 

Affidavits  ai-e  produced,  tending  to  show  that  the  plaintiff 
was  not  the  first  and  original  inventor  of  the  thing  patented, 
with  a  view  to  affect  this  motion.  But  these  affidavits  are 
immaterial  and  irrelevant.  That  question  was  settled,  so  far 
as  the  injunction  is  concerned,  when  the  writ  was  granted; 
and,  besides,  the  defendant  is  constructing  bridges  by  agree- 
ment, under  the  patent. 

The  same  may  be  said  as  to  the  action  of  the  Canal  Board. 
That  took  place,  adopting  a  previous  proposition  of  the  plain- 
tiff, as  late  as  the  17th  of  April,  1858.  This  was  after  the 
infringement  charged  in  the  bill,  and  after  the  allowance  of 
the  injunction. 

My  conclusion,  upon  the  whole,  is,  that  the  motion  for  the 
attachment  must  be  denied.  But,  as  I  am  of  opinion  that 
the  completion  of  the  bridge  at  Syracuse  was  a  violation  of 
the  injunction,  and  that  the  defendant  is  protected  from  the 
consequences  only  by  the  defect  in  the  service  of  the  writ,  I 
shall  allow  no  costs  to  him. 

The  motion  is  denied,  without  costs. 
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The  New  Yoek  and  New  Haven  Eailboad  Company 


V8. 

The  Mayor,  Aldermen,  and  Commonalty  of  the  City 
OP  New  York,  The  Board  of  Commissioners  of  the 
Metropolitan  Police,  and  others.     In  Equity. 

Bjthe  Act  of  the  Legislature  of  New  York,  passed  April  25 tb,  1831,  incorpo- 
rating the  New  York  and  Harlem  Railroad  Company,  {Sess,  Laws  of  1831, 
chap,  263,)  the  consent  of  the  authorities  of  the  City  of  New  York  waa  re- 
quired to  the  construction  of  the  road  within  the  city,  and  the  Act  authorized 
those  authorities  "  to  regulate  the  time  and  manner  of  using  the  same."  The 
authorities  consented  to  the  construction  of  the  road  within  the  city,  and,  at 
the  same  time,  the  Company  covenanted  that  the  authorities  should  retain 
"  the  right  of  regpilating  the  description  of  power  to  be  used  "  in  the  propul- 
sion of  cars  within  the  limits  of  the  city ;  Hdd^  that  the  condition  so  annexed 
to  such  consent  was  authorized  by  said  Act. 

An  unrestricted  power  to  make  a  grant  or  concession  enables  the  party  to  make 
it  upon  conditions. 

Hddy  also,  that  the  authorities  had  the  right  to  forbid  the  running  of  locomotive 
engines,  by  the  Company,  on  their  road,  within  the  city,  at  any  time  when,  in 
their  judgment,  the  interests  of  the  public  demanded  it. 

The  Act  of  the  Legislature  of  New  York,  passed  March  29th,  1848,  {Sess.  Laws 
0/1848,  chap.  143,)  did  not  confer  upon  the  New  York  and  New  Haven  Rail- 
road Company  any  greater  privileges,  in  respect  to  the  running  of  locomotive 
engines,  within  the  city  of  New  York,  upon  the  tracks  of  the  New  York  and 
Harlem  Railroad  Company,  than  had  been,  or  might  be,  conferred  on  the  lat- 
ter Company,  and  the  city  authorities  have  the  right  to  prevent  the  running 
of  such  engines,  within  the  city,  by  the  former  Company,  on  the  tracks  of  the 
latter  Oompaxiy. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  Tth,  1858.) 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  defendants  from  interfering  with  the  running  of  the  plain- 
tiflfe'  locomotive  engines  on  their  tracks  in  the  Fourth  Avenue, 
in  the  city  of  New  York,  south  of  Forty-second  Street.  The 
Common  Council  of  the  city  of  New  York  passed  an  ordi- 
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nance,  on  the  27th  of  December,  1864,  declaring  that  no  loco- 
motive or  steam  engine  should  be  allowed  to  run  on  the 
tracks  of  the  New  York  and  Harlem  Eailroad  Company,  or 
of  the  New  York  and  New  Haven  Railroad  Company,  in  the 
Fourth  Avenue,  south  of  Forty-second  Street,  eighteen  months 
after  the  passing  of  the  ordinance.  The  Board  of  Police 
Commissioners  threatened  to  carry  into  eflFect  that  ordinance. 
The  two  Companies  used  the  same  track  in  entering  the  city, 
the  New  York  and  New  Haven  Company  having  been  author- 
ized to  use  the  tracks  of  the  New  York  and  Harlem  Com- 
pany, by  an  Act  of  the  Legislature  of  the  State  of  New 
York. 

The  New  York  and  Harlem  Kailroad  Company  were  in- 
corporated by  the  Legislature  of  New  York,  April  25th,  1831. 
By  the  first  section  of  the  Act  of  incorporation,  (Sees,  Laws 
of  1831,  chap.  263,)  they  were  empowered  to  construct  their 
road  from  any  point  on  the  north  bounds  of  Twenty-third 
Street,  to  any  point  on  the  Harlem  River,  between  the  east 
bounds  of  the  Third  Avenue  and  the  west  bounds  of  the 
Eighth  Avenue,  &c.,  and  "  to  transport,  take,  and  carry  prop- 
erty and  persons  upon  the  same,  by  the  power  and  force  of 
steam,  of  animals,  or  of  any  mechanical,  or  other  power,  or 
of  any  combination  of  them,  which  the  said  Company  may 
choose  to  employ."  By  the  sixteenth  section,  it  was  provided, 
that  nothing  in  the  Act  should  be  deemed  to  authorize  the 
Company  to  construct  their  road  across  or  along  any  of  the 
streets  or  avenues,  as  designated  on  the  map  of  the  city  of 
New  York,  &c.,  without  the  consent  of  the  Mayor,  Alder- 
men, and  Commonalty  of  the  city,  who  were  authorized  to 
grant  or  refuse  the  construction  of  the  road,  and,  after  the 
same  should  be  constructed,  "  to  regulate  the  time  and  man- 
ner of  using  the  same,  and  the  speed  with  which  carriages 
shall  be  permitted  to  move  on  the  same,  &c." 

The  Common  Council,  in  pursuance  of  that  Act,  passed 
an  ordinance,  giving  their  consent  to  the  construction  of  a 
road  along  the  Fourth  Avenue,  from  Twenty-third  Street  to 
Harlem  River,  with  certain  conditions  annexed  ;  and,  among 
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others,  section  three  of  the  ordinance  provided,  that  "  the 
right  of  regulating  the  description  of  power  to  be  used  in 
propelling  carriages  on  and  along  said  railwaj'^s,  and  the  speed 
of  the  same,  &c.,  be,  and  the  same  are  hereby,  retained  and 
reserved."  The  eighth  section  provided,  that  the  ordinance 
should  not  be  considered  binding  until  the  Harlem  Company 
should  engage,  under  their  corporate  seal,  to  abide  by  the 
conditions  contained  therein.  This  engagement  was  entered 
into,  accordingly,  on  the  13th  of  January,  1832. 

By  the  sixth  section  of  the  Act  of  the  Legislature  of  New 
York,  passed  March  29th,  1848,  {Ses8.  Laws  of  1848,  c/uip, 
143,)  the  New  York  and  New  Haven  Railroad  Company  were 
authorized  to  enter  upon,  and  run  their  care  and  engines  for  pas- 
sengers, &c.,  over- the  Harlem  road,  from  the  point  of  janction 
of  the  roads  of  said  Companies,  at  Williams' Bridge,  in  West- 
chester County,  to  the  city  of  New  York,  *'  and  as  far  into  the 
^aid  city  as  the  said  Harlem  Railroad  may  extend,  upon  such 
terms,  and  to  sach  point,  as  has  been,  or  may  hereafter  be, 
agreed  upon  by  and  between  said  Companies,"  "  and  to  take, 
transport,  and  convey  persons  and  property  upon  said  Har- 
lem Railroad,  by  the  power  and  force  of  steam,  or  animals, 
or  any  mechanical  power,  or  combination  of  the  same." 

Nelson,  J.  The  only  question  which  I  deem  it  material 
to  consider,  on  this  motion  for  an  injunction,  is,  whether  or 
not  the  Common  Council  of  the  city  of  New  York  possessed 
the  power  to  pass  the  ordinance  of  the  27th  of  December, 
1854,  prohibiting  the  running  of  locomotives  on  the  Fourth 
Avenue  below  Forty-second  Street,  (1)  as  it  respects  those 
belonging  to  the  Harlem  Company^  and  (2)  as  it  respects 
those  belonging  to  the  New  Haven  Company. 

It  is  insisted,  on  the  part  of  the  plaintiffs,  that,  under  the 
charter  of  the  Harlem  Company,  of  the  25th  of  April,  1831, 
the  Common  Council,  after  giving  their  consent  to  the  con- 
struction of  the  road  along  the  Fourth  Avenue  to  Twenty- 
third  Street,  possessed  no  power  to  prohibit  the  use  of  it  as 
authorized  by  said  charter,  namely,  the  carrying  of  property 
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and  persons,  by  force  of  steam,  &c.,  and  that,  if  the  Harlem 
Company  cannot  be  deprived  of  this  right,  neither  can  the 
New  Haven  Company,  as  they  possess  an  eqnal  right  with 
the  Harlem  Company,  under  the  sixth  section  of  the  Act  of 
March  29th,  1848.  The  plaintiffs  further  insist,  that,  even 
conceding  the  power  of  prohibition  to  exist  in  the  Common 
Council,  as  it  respects  the  Harlem  Company,  such  power  does 
not,  as  it  respects  the  New  Haven  Company,  come  within  the 
true  meaning  of  such  sixth  section. 

(1.)  As  it  res])ects  the  Harlem  Company.  That  Company 
expressly  covenanted,  under  its  corporate  seal,  at  the  time  the 
Common  Council  consented  to  the  construction  of  their  road, 
that  the  latter  should  retain  the  right  of  regulating  the 
description  of  power  to  be  used  in  the  propulsion  of  cars 
within  the  limits  of  the  city.  In  answer  to  this,  it  is  said, 
that  the  condition  thus  annexed  to  the  consent  was  not 
authorized  by  the  Act  of  1831.  I  have  looked  into  the  pro- 
visions of  that  Act  with  some  attention,  and  find  nothing  in 
the  same,  either  expressly,  or  by  implication,  forbidding  a 
qualified  consent  to  the  construction  and  use  of  the  road. 
The  propriety  and  fitness  of  annexing  conditions  by  which 
some  control  should  be  exercised  by  the  municipal  authorities 
over  the  running  of  the  cars,  in  a  city  rapidly  increasing  in 
population  and  business,  are  too  obvious  to  require  argument. 
The  charter  confers  on  the  Company  the  power  to  construct  a 
road,  and  to  transport  their  cars  by  the  force  of  steam,  of 
animals,  or  of  any  mechanical  power,  or  by  any  combination 
of  them.  But  the  sixteenth  section  forbids  the  construction 
of  their  road  within  the  city  without  the  consent  of  the  city 
authorities.  The  terms  or  conditions  of  ttiat  consent  are  not 
prescribed,  and  would  seem,  therefore,  to  be  left  to  be  arranged 
and  settled  by  the  parties  concerned.  The  burden  lay  upon 
the  Company  to  procure  this  consent,  and,  there  being  no  re- 
straint upon  them  in  their  charter,  as  to  the  terms  they  might 
choose  to  offer,  nor  upon  the  Common  Council,  in  giving  the 
consent,  it  was  natural,  and  even  a  necessity,  that  the  terms 
should  be  a  matter  of  arrangement,  and  such  as  might  be 
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satisfactory  to  both  of  the  parties.  Therefore,  I  can  see  no 
reasonable  objection,  within  the  provisions  of  the  Act  of 
1831,  to  a  consent  originally  on  condition  that  steam  power 
should  not  be  used  at  all  within  the  city,  or  that  none  but 
horse  power  should  be  used,  or  to  the  limitation  of  the  Com- 
pany to  the  use  of  any  one  of  the  descriptions  of  power 
enumerated  in  their  charter ;  nor  any  objection  to  the  reserva- 
tion of  the  right  to  prohibit  the  use  of  steam  power,  when, 
in  the  judgment  of  the  Common  Council,  its  use  should  be- 
come inconvenient  or  detrimental  to  the  public  interests  of 
the  city. 

Besides -this  view  of  the  true  meaning  of  the  terms  of  the 
charter,  it  is  a  general  principle,  that  an  unrestricted  power 
to  make  a  grant  or  concession  enables  the  party  to  make  it 
upon  conditions.  In  other  words,  a  person  possessing  a  given 
power  may  do  less  than  such  power  enables  him  to  do,  in  the 
execution  of  the  same.     Omne  majus  in  se  continet  minus. 

Again,  independently  of  the  view  above  taken  in  respect 
to  the  power  reserved  to  the  city,  to  consent  to  the  construc- 
tion of  the  road,  I  am  of  opinion  that  the  sixteenth  section  of 
the  charter  confers  upon  the  Common  Council  the  authority  to 
forbid  the  running  of  locomotives  on  the  road  within  the  city, 
at  any  time  when,  in  their  judgment,  the  interests  of  the 
public  demand  it.  The  section  provides,  that,  after  the  road 
shall  be  constructed,  the  Common  Council  shall  be  authorized 
"  to  regulate  the  time  and  manner  of  using  the  same,  and  the 
speed  with  which  carriages  shall  be  permitted  to  move  on  the 
same,  or  any  part  thereof."  The  authority  here  conferred 
upon  the  city  is  exceedingly  broad — to  regulate  the  time 
and  manner  of  using  the  road.  "  Manner  of  using "  may 
very  well  refer  to  the  description  ^i  power  used  to  drive 
the  cars — to  the  way  or  method  of  driving  them.  The  use  of 
the  road  contemplated  by  the  Act  was  by  cars  moved  by 
steam,  animal  or  mechanical  power ;  and  the  authority  to 
regulate  the  use,  would  seem  not  only  fairly  enough,  but 
necessarily,  to  embrace  the  description  of  the  power  to  be 
used,  as  well  as  supervision  and  control  in  the  use  of  it ;  that 
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18,  whether  it  should  be  etcam,  or  horse  power,  or  an}^  other 
contemplated  in  the  charter.  Regulating  the  use  of  the  road 
does  not  necessarily  mean  a  regulation  of  the  different  descrip- 
tions of  power  which  the  Company  are  authorized  to  use. 
That  would  be  a  very  restricted  construction  of  the  clause. 
The  language  is  broad  enough  to  include  the  nature  and 
species  of  the  power  employed  in  using  the  road. 

Upon  the  whole,  I  am  satisfied  that  the  authorities  of  the 
city  had  full  power  to  pass  the  ordinance  of  the  27th  of  De- 
cember, 1854,  as  it  respects  the  Harlem  Company. 

(2)  The  remaining  question  is,  whether  or  not  the  New 
Haven  Company  possess  any  rights,  in  this  respect,  superior  to 
the  Harlem  Company,  so  as  to  enable  them  to  run  their  loco- 
motives, against  the  ordinances  of  the  city. 

I  agree,  that  the  rights  and  powers  of  the  New  Haven 
Company  depend  upon  the  Act  of  the  Legislature  of  New 
York,  of  March  29th,  1848,  and  are  independent  of  the  Har- 
lem Company,  and  that  the  eighth  section  of  that  Act  does 
not,  in  terms,  restrict  those  rights  and  powers  to  those  pos- 
sessed by  the  latter  Company.  •  In  other  words,  the  New  Haven 
Company  do  not  come  into  the  city  under  a  grant  from  the 
Harlem  Company,  so  as  to  be  restricted  to  what  that  Com- 
pany can  grant.  But,  construing  the  sixth  sectionof  the  Act 
of  1848,  in  connection  with  the  charter  of  the  Harlem  Com- 
pany, (and  they  must  be  taken  as  Acts  in  jpari  materia^)  I 
cannot  resist  the  impression,  that  the  meaning  and  intent  of 
the  Legislature  were  to  confer  upon  the  New  Haven  Company 
no  greater  privileges  than  had  been  or  might  be  conferred  on 
the  Harlem.  They  are  authorized  to  run  their  cars,  &c.,  over 
the  road  of  the  latter  Company,  from  the  junction  at  Wil- 
liams' Bridge,  to  the  city  of  New  York,  and  "  as  far  into  the 
said  city  as  the  said  Harlem  Company  may  extend."  The 
power  conferred  on  them  is  simply  to  use  the  Harlem  road 
and  nothing  more,  and  they  possess  no  right  to  construct  a 
road  in  the  city.  And  it  would  be  singular,  if  the  Legislature 
had  vested  in  the  New  Haven  Company  a  right,  as  against  the 
Common  Council,  superior  to  that  of  the  Harlem  Company. 


SEPTEMBER,  1858.  199 


The  Hector— The  Wisooiudn. 


Besides,  I  am  of  opinion,  that  both  the  New  Haven  Com- 
pany and  the  Legislature  ^re  to  be  presumed  to  have  had  a 
knowledge,  at  the  time  of  the  passage  of  the  Act  of  1*84:8,  of 
the  limitation  of  the  use  of  the  road  by  the  Harlem  Company, 
and,  hence,  that  the  privileges  granted  should  be  construed  as 
subject  to  such  limitation.  The  Act  of  1831  reserved,  in  ex- 
press terms,  to  the  city,  the  right  to  consent  to  or  prohibit 
the  construction  of  the  road,  and  the  right  to  regulate  the  use 
of  it  after  its  construction.  Of  that  Act  the  New  Haven 
Company  and  the  Legislature,  of  course,  had  notice,  and  it 
should  be  presumed  that  they  inquired  into  the  terms  and 
conditions  upon  which  the  consent  was  given,  and  under 
which  the  road  was  constructed  and  the  cars  were  run  into 
the  city. 

Without  pursuing  the  argument  further,  I  am  satisfied 
that  the  city  authorities  possessed  the  power  to  pass  the  ordi- 
nance of  the  27th  of  December,  1854,  and  that  the  motion 
for  the  injunction  should  be  denied. 


The  Hector — The  Wisconsin. 

Where  a  tow  is  under  the  ezdusiye  command  and  direction  of  the  master  of  a 
steam-tug  which  is  towing  her,  her  owners  are  not  liable  for  damages  caused 
by  a  collision  occurring  through  mismanagement  in  the  navigation  of  the  tug. 

(fiefore  Nelson,  J.,  Southern  District  of  New  York,  September  10th,  1858.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owners  of  the  lighter  Bepublie,  against  the  steam-tug  Hector 
and  the  ship  Wisconsin,  to  recover  damages  for  a  collision 
that  occurred  in  the  East  river,  in  October,  1855,  near  the  foot 
of  Dover  Street.    The  District  Court  decreed  for  the  libellants, 
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against  both  the  steam-tng  and  the  ship,  and  the  claimants  of 
both  vessels  appealed  to  this  Court. 

Nelson,  J.  I  agree  with  the  Court  below,  that  the  tug 
was  in  fault,  and  liable  for  the  damage  done  to  the  lighter 
.  and  her  cargo.  But  I  cannot  agree  that  the  ship  in  tow  is 
also  responsible.  She  was  lashed  firmly  to  the  tug  on  the 
larboard  side,  and  was  under  the  exclusive  command  and  di- 
rection of  the  master  of  that  vessel ;  and  I  do  not  see,  upon 
principle,  that  her  owners  should  be  made  liable  for  the  mis- 
management in  the  navigation  of  the  tug,  any  more  than  the 
owners  of  cargo  on  board  of  the  colliding  vessel.  The  case  is 
different  where  the  tug  is  under  the  command  of  the  master 
of  the  tow.  In  that  case,  it  is  but  the  substitution  of  steam 
power  for  sails,  in  the  navigation  of  the  vessel  by  the  master. 
I  had  occasion  to  examine  this  question  in  the  case  of  The 
Express^  (1  Blatchf.  O,  C,  M,^  365,)  though  the  point  was  not 
directly  involved  in  the  decision. 

The  decree  below  must  be  reversed  as  to  the  ship,  and 
affirmed  as  to  the  tug.* 


John  M.  Carb  vs,  John  Eice. 

Wliere,  in  the  patent  to. Frost  and  Miinroe,  of  February  2'7th,  1849,  reissued 
March  13th,  1865,  for  an  "  improvement  in  machinery  for  separating  flour  from 
bran,"  containing  four  claims,  the  third  claim  was  in  these  words :  "  The  up- 
right stationary  bolt,  or  bolt  and  scourer  combined,  with  its  top  or  cover,  or 
in  combination  with  claims  1,  2  and  ^,  or  either  of  them,  or  their  equivalents, 
to  produce  like  results  in  the  flouriug  process :"  Hdi,  that  such  claim  was 
bad,  for  uncertainty. 

The  fourth  claim  was  one  for  "  the  use  of  the  revolving,  distributing,  scouring 
and  blowing  cylinder  of  beaters  and  fans,  by  which  the  material  is  distributed, 

*  This  decision  was  affirmed  by  the  Supreme  Court,  on  appeal.    (See  Stwrg%» 
v.  Boyerj  24  How.,  110.) 
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sooured,  aud  the  flour  blown  through  the  meshes  of  the  bolting  doth :  "  BieU 
that  such  claim  was  one  to  a  legal  result,  and  bad  on  its  face. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  September  lOth,*  1858.) 

This  was  an  action  at  law,  for  the  infringement  of  reissued 
letters  patent  granted  to  Issachar  Frost  and  James  Munroe, 
March  13th,  1855,  for  an  "  improvement  in  machinery  for 
separating  flonr  from  bran,"  commonly  called  a  bran-duster. 
The  plaintiff  was  the  assignee  of  the  patentees.  The  original 
patent  was  granted  to  them  February  27th,  1849.  At  the 
trial,  the  plaintiff  had  a  verdict,  and  the  defendant  now  moved 
for  a  new  trial. 

Cha7*le8  M,  KeUer^  for  the  plaintiff. 

Charles  Tracy^  for  the  defendant. 

Nelson,  J.  The  plaintiff's  machine  consists  of  three  essen- 
tial parts :  1.  An  exterior  cylindrical  case ;  2.  Within  this, 
a  cylindrical  bolt,  made  of  wire  bolting  cloth  ;  and  3.  A  re- 
volving cylinder,  or  scourer.  There  is  also  a  cover  or  top  to  the 
cylindrical  case,  and  a  hole  through  it  for  the  shaft  of  the  re- 
volving cylinder ;  also,  a  bottom  on  which  rest  the  case,  the 
*  bolt,  and  the  scourer,  with  a  hole  for  the  other  end  of  the 
shaft.  There  are  also  conductors  for  the  discharge  of  the 
flour  and  bran.  The  claims  of  the  patentees  are :  1.  The 
horizontal  bottom,  when  used  in  connection  with  the  upright 
stationary  (or  revolving)  bolt  for  flouring  purposes ;  2.  The 
opening  for  the  admission  of  a  counter-current  of  air  through 
the  bottom  and  into  the  bolt,  and  the  bran  spout,  as  described, 
in  combination  with  the  bottom ;  3.  The  upright  stationary 
bolt,  or  bolt  and  scourer  combined,  with  its  top  or  cover,  or 
in  combination  with  claims  1,  2  and  4,  or  either  of  them,  or 
their  equivalents,  to  produce  like  results  in  the  flouring  pro- 
cess; and  4.  The  use  of  the  revolving,  distributing,  scouring, 
and  blowing  cylinder  of  beaters  and  fans,  by  which  the  mate- 
rial is  distributed,  scoured,  and  the  flour  blown  through  the 
meshes  of  the  bolting  cloth.    It  will  be  observed,  that  the 
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patentees  claim  none  of  the  component  parts  of  the  bran- 
duster  as  original  or  new,  but  limit  their  claims  to  certain 
combinations  of  the  several  parts  making  up  the  entire 
machine  or  instrument. 

The  first  claim  is,  in  few  words,  for  the  combination  of  the 
bottom  with  the  bolt,  for  the  use  specified.  The  second  is  for 
the  combination  of  the  opening  in  the  bottom  for  the  admis- 
sion of  air,  and  the  bran  spout,  with  the  bottom  itself.  The 
third  claim  is  good  for  nothing,  on  account  of  its  uncertainty. 
Nothing  is  claimed  absolutely,  as  the  whole  is  in  the  alterna- 
tive. The  claim  is  for  the  upright  bolt,  or  bolt  and  scourer 
combined  (which?)  with  the  top,  or  in  combination  with 
claims  1,  2  and  4,  or  either  of  them,  or  their  equivalents. 
The  fourth  claim  is  a  claim  to  a  legal  result — the  use  of  the 
revolving,  &c.,  cylinder  of  beaters  and  fans.  Now,  if  the 
patentees  were  the  inventors  of  this  cylinder  of  beaters,  they 
would,  as  matter  of  law,  be  entitled  to  the  exclusive  use  of  it, 
but  not  without.  This  they  have  not  ventured  to  claim,  and 
it  is  difiicult  to  see  how,  with  the  implied  admission  that  they 
were  not  its  inventors,  they  can  claim  an  exclusive  right  to 
the  use  of  it. 

The  first  and  second  claims  are,  therefore,  in  my  judgment, 
the  only  ones  that  can  be  upheld,  as  the  others  are  bad  on  the 
face  of  them ;  and,  as  it  respects  these  two  claims,  the  defend- 
ant is  not  chargeable  with  an  infringement.  No  such  combi- 
nation of  parts  is  found  in  his  bran-duster.  The  elements  of 
his  combination  are  difierent.  He  uses  a  revolving  bolt,  and 
a  differently  constructed  bottom.  Both  the  plaintiff's  and 
the  defendant's  machines  are  but  improvements  upon  Ashby's, 
which  was  patented  in  1846  ;  and  the  defendant's  is  as  differ- 
ent form  the  plaintiff's  as  his  is  from  Ashby's. 

A  new  trial  must  be  granted,  with  coststo  abide  the  event. 
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Where  goods  shipped,  under  a  bill  of  lading,  from  New  York  to  Rio  Janeiro, 
were  not  delivered  to  the  consignee  because,  through  the  neglect  of  the  mas- 
ter of  the  vessel,  they  were  not  entered  on  the  manifest,  or  declared  at  the 
time  of  the  delivorj  of  the  manifest  to  the  Custom-House  officers,  and  were 
seized  by  the  Brazilian  Government,  and  forfeited  for  such  omission :  JBeidj 
that  the  vessel  was  liable  for  the  value  of  the  goods  to  the  consignee. 

Where  a  commission  for  the  examination  of  witnesses  confers  the  power  to  exe- 
cute it  upon  anv  one  of  several  commissioners,  it  may  be  executed  by  one  of 
them. 

(Before  Nemon,  J.,  Southern  District  of  New  Tork,  September  14th,  1858.)     , 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  against 
the  barque  GriflSn,  to  recover  the  value  of  132  boxes  of  furni- 
ture, shipped  on  board  that  vessel  at  the  port  of  New  York, 
consigned  to  the  libellants  at  Eio  Janeiro.  The  ground  of 
the  claim  was  the  non-delivery  of  the  goods.  It  appeared 
that  the  vessel  arrived  at  the  port  of  destination  v^ith  the 
goods  on  board ;  that  they  were  discharged  at  the  Custom- 
House  wharf,  and  were  received  into  the  Custom-House, 
preparatory  to  inspection  and  the  payment  of  duties ; 
and  that,  while  there,  they  were  seized  by  the  Brazilian  Gov- 
ernment for  an  alleged  violation  of  the  revenue  laws.  Through 
the  neglect  of  the  master  of  the  vessel,  the  132  boxes  were 
not  entered  upon  the  manifest,  nor  was  any  declaration  made 
of  them  at  the  time  of  the  delivery  of  that  document  to  the 
Custom-House  officers.  For  that  omission,  the  goods  were 
forfeited  to  the  Brazilian  Government,  according  to  the  regu- 
lations of  the  revenue  department.  After  a  decree  for  the 
libellants,  the  claimant  appealed  to  this  Court. 

Daniel  Lord  and  Henry  O.  De  Foreaty  for  the  libellants. 

Edwin  TF.  Stoughton,  for  the  claimant. 
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Nelson,  J.  It  is  insisted  on  the  part  of  the  claimant,  that 
the  goods  in  question  had  been  delivered  to  the  consignees, 
in  pursuance  of  the  bill  of  lading,  previous  to  the  seizure ; 
and  that,  in  order  to  invalidate  such  delivery,  and  sustain  this 
suit,  a  judicial  condemnation  of  the  goods  for  the  forfeiture 
was  necessarj'.  I  need  not,  however,  stop  to  examine  this 
question.  The  gravamen  of  the  libel  is,  the  nondelivery  of 
the  goods  to  the  consignees,  and  this  view  of  the  case  must 
be  established,  in  order  to  sustain  a  recoverj'. 

I  have  looked  into  the  proofs  upon  this  question,  and  con- 
cur with  the  Court  below,  that  the  goods  were  in  the  exclu- 
sive possession  and  custody  of  the  revenue  officei*s,  after  they 
were  discharged  from  the  ship,  until  they  were  seized  by  the 
Government ;  and  that  they  were  not  delivered  to  the  con- 
signees at  the  time  of  the  discharge,  or  at  any  time  subse- 
quently. On  the  contrary,  the  consignees  were  deprived  of 
the  assertion  of  any  right  or  title  to  them,  in  consequence  of 
their  seizure  by  the  Government. 

Several  objections  have  been  taken  to  the  depositions  re- 
turned on  the  execution  of  a  commission  on  behalf  of  the 
libellants.  I  have  looked  into  them,  and  am  of  opinion  that 
they  are  not  well  founded.  The  objection  that  the  commis- 
sion was  executed  by  but  one  of  the  commissionere,  is 
answered  by  the  terms  of  the  commission,  which  conferred 
the  power  upon  any  one  of  thera.  Several  formal  objections 
to  the  return  are  answered  by  the  113th  Rule  of  the  District 
Court.  And,  as  to  the  use  of  copies  of  papers  instead  of 
originals,  on  the  trial,  this  was  authorized  by  the  stipulation 
of  the  proctors. 

Prima  facie  evidence  was  given  of  the  value  of  the  goods 
at  Rio  Janeiro,  and  such  evidence  does  not  seem  to  have  been 
controverted. 

The  decree  below  must  be  affirmed.* 


*  This  decree  was  affirmed  \yj  the  Supreme  Court,  on  appeal.     (See  ffowkmd 
y.  Greenwayj  22  Bdw,^  491.) 


SEPTEMBEE,  1858.  205 


The  Ann  Arbor. 


The  Ann  Arbor. 

A  canal-boat,  exclusively  adapted  to  canal  navigation,  and  having,  of  itself,  no 
power,  as  respectA  navigation  upon  public  waters,  is  not  subject  to  a  maritime 
lien,  in  the  Admiralty,  for  a  breach  of  a  contract  of  affreightment. 

(Before  Nelbon,  J.,  Southern  District  of  New  York,  September  2l8t,  1858.) 

This  was  a  libel  in  rem  filed  in  the  District  Court,  against 
the  canal-boat  Ann  Arbor,  for  the  breach  of  a  contract  of 
afiFreightment  in  respect  to  certain  tubs  of  butter,  shipped  by 
that  craft,  from  Eome,  (N.  Y.,)  on  the  Erie  Canal,  to  the  city 
of  New  York.  The  District  Court  dismissed  the  libel,  and 
the  claimant  appealed  to  this  Court,  where  further  proof  was 
taken. 

Charles  Tracy,  for  the  libellants. 

Edwin  W,  Stoughton  and  Benjami/n  F,  Dunning,  for  the 
claimant. 

Nelson,  J.  I  think  that  the  proof,  including  that  taken  in 
this  Court,  leaves  the  question  of  fact  doubtful,'  whether  the 
tubs  of  butter  claimed  not  to  have  been  delivered  at  the  port 
of  destination,  were  shipped  upon  the  canal-boat  at  Rome,  as 
averred  in  the  libel.  The  proof  is  too  doubtful  to  found  a 
decree  upon  it  for  the  libellants.  I  am,  also,  inclined  to  think 
that  the  canal-boat  is  not  a  ship  or  vessel,  upon  the  North 
river,  or  other  navigable  waters  within  the  Admiralty  juris- 
diction, subject  to  maritime  liens  in  the  Admiralty,  for 
breaches  of  contracts  of  affreightment.  Those  boats  are  ex- 
clusively adapted  to  canal  navigation.  Of  themselves,  they 
have  no  power  as  respects  navigation  upon  public  waters,  any 
more  than  a  raft,  an  ark,  or  a  mud-scow. 

Decree  affirmed. 
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Oklando  B.  Potter  and  Nathaniel  Wheeler 
Goodrich  Holland.     In  Equity. 

Under  the  13th  section  of  the  Patent  Act  of  July  4th,  1836,  (5  U,  8.  Stat  at 
Large,  122,)  the  right  to  surrender  a  patent  and  obtain  a  reissue  of  it  is  given 
(1)  to  the  patentee,  if  he  is  alive  and  has  made  no  assigpiment  of  the  original 
patent ;  (2)  to  the  executor  or  administrator  of  the  patentee,  after  his  decease, 
when  there  has  been  no  such  assignment ;  (3)  to  the  assignee,  whes  there  has 
been  assignment  of  the  original  patent. 

Where  there  has  been  an  assignment  of  an  undivided  part  of  the  whole  original 
patent,  the  assignee  of  such  part  and  the  patentee  become  joint  owners  of  the 
patent,  and  should  join  in  the  surrender,  and,  if  they  do  not,  it  will  be  invalid, 
unless  the  part  owner  not  joining  shall  ratify  it. 

The  meaning  of  the  terms  '*  assignment,"  "  assignee,"  '*  g^ant,"  and  ''grantee,"  as 
used  in  the  11th  and  14th  sections  of  the  said  Act  of  July  4th,  1836,  defined. 

An  assignee  is  one  who  has  had  transferred  to  him,  in  writing,  the  whole  interest 
of  the  original  patent,  or  any  undivided  part  of  such  whole  interest,  in 
every  portion  of  the  United  States. 

A  grantee  is  one  who  has  had  transferred  to  him,  in  writing,  the  exclusive 
right,  under  the  patent,  to  make  and  use  and  to  grant  to  others  to  make  and 
use,  the  thing  patented,  within  and  throughout  some  specified  part  or  por- 
tion of  the  United  States. 

A  licensee  is  one  who  has  had  transferred  to  him,  in  writing  or  orally,  a  less  or 
different  interest  than  either  the  interest  in  the  whole  patent,  or  an  undivided 
part  of  such  whole  interest,  or  an  exclusive  sectional  interest. 

Neither  a  grantee  nor  a  licensee  need  join  in  the  surrender  of  a  patent. 

It  is  not  in  the  power  of  a  patentee,  by  a  surrender  of  his  patent,  to  affect,  with- 
out their  consent,  the  rights  of  a  third  persons  to  whom  he  has  previously 
passed  his  interest  in  the  whole  or  a  part  of  the  patent. 

A  person  to  whom  the  patentee  has  passed  his  interest  in  a  part  of  the  old  pat- 
ent, is  entitled,  upon  the  surrender  of  the  same  by  the  patentee,  and  the  ob- 
taining of  a  reissued  patent,  to  the  same  right,  under  the  reissued  patent,  that 
he  had  to  the  old  one ;  but  he  cannot  be  compelled  to  take  under  the  reissued 
one. 

A  portion,  or  the  whole,  of  an  invention,  for  a  particular  portion  of  the  United 
States,  may  be  secured  by  the  original  patent,  and  the  remaining  portion  of 
the  invention,  for  the  residue  of  the  United  States,  may  be  secured  by  the 
reissued  patent 

(Before  Neiaon  and  Inqebsoll,  JJ.,  Connecticut,  September,  1858.) 
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This  was  an  application  for  a  provisional  injunction.  The 
bill  set  forth,  that,  on  the  12th  of  November,  1850,  Letters 
Patent  were  granted  to  Allen  B.  Wilson,  for  an  "improve- 
ment in  sewing  machines;"  that,  on  the  26th  of  November, 

1850,  Wilson,  by  an  assignment  in  writing,  sold  and  assigned 
to  Aaron  P.  Kline,  three  undivided  fourth  parts  of  the  inven- 
tion and  patent,  except  the  right  to  construct,  use,  and  sell 
the  invention  in  the  State  of  New  Jersey,  and  the  right 
to  use  the  invention  for  sewing  leather  in  the  State  of  Massa- 
chusetts ;  that,  on  the  same  day,  Wilson,  by  an  assignment 
in  writing,  sold  and  assigned  one  undivided  fourth  part  of  the 
invention  and  patent  to  Elisha  P.  Lee,  except  the  right  to 
construct,  sell  and  use  the  invention  in  the  State  of  New  Jer- 
sey, and  the  right  to  use  the  improvement  for  sewing  leather 
in  the  State  of  Massachusetts ;  that  Lee,  on  the  6th  of  May, 

1851,  sold  and  assigned  to  Joseph  N.  Chapln,  one  undivided 
sixth  part  of  all  his  right,  title  and  interest  in  the  patent  and 
invention,  excepting  tlie  States  of  Lidiana,  New  Hampshire, 
Vermont,  Virginia,  California,  Mississippi,  Louisiana,  Wis- 
consin, and  Oregon;  that  Lee,  on  the  6th  of  May,  1851, 
by  an  assignment  in  vvriting,  sold  and  assigned*  to  said  Kline, 
five  undivided  sixth  parts  of  all  his  right,  title,  and  interest  in 
and  to  the  patent  and  invention,  excepting  the  last-mentioned 
States ;  that  Chapin,  on  thef  19th  of  May,  1851,  by  an  assign- 
ment in  writing,  sold  and  assigned  to  said  Kline,  all  his  right, 
title  and  interest  in  the  patent  and  invention,  except  the  right 
thereto  in  and  for  the  State  of  New  Jersey ;  that  Kline,  on  the 
9th  November,  1854,  by  an  assignment  in  writing,  sold  and 
assigned  to  Nathaniel  Wheeler,  one  of  the  plaintifts,  all  his 
right  and  interest  to  the  patent  and  invention  ;  that,  in  No- 
vember, 1855,  Wheeler,  and  Orlando  P.  Potter,  sold  and  as- 
signed to  said  Wilson  all  their  right  and  interest  in  the  patent 
and  invention;  that,  subsequently,  Wilson  surrendered  the 
patent  to  the  Patent  Office,  and  obtained  a  reissued  one  for 
the  same  invention,  upon  an  amended  specification ;  and  that 
such  reissued  patent  had  been  assigned  to  the  plaintiffs  by 
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Wilson,  by  an  assignment  which  conveyed  his  whole  interest 
in  the  patent  and  invention. 

On  the  hearing  of  the  motion  for  the  injunction,  a  pre- 
liminary objection  was  taken  by  the  defendants  to  the  validity 
of  the  reissued  patent,  on  the  ground  that  it  did  not  appear 
by  the  bill,  either  that  Lee  joined  Wilson  in  surrendering  the 
original  patent,  or  authorized  Wilson  to  surrender  it,  or  rati- 
fied the  surrender  after  it  had  been  made.  This  objection  was 
argued  and  considered  by  itself. 

Roger  S,  Baldvnn^  Ralph  L  IngeraoU^  and  George  Oif- 
ford^  for  the  plaintiffs. 

James  T,  Brady  and  Edward  N.  Dickerson^  for  the  de- 
fendants. 

Ingersoll,  J.  It  is  stated  in  the  bill,  that  Chapin,  in  hie 
transfer  to  Kline,  excepted  from  its  operation  the  right  which 
he  had  in  the  State  of  New  Jersey.  But  the  bill  shows  that 
he  never  had  any  right  in  the  State  of  New  Jereey.  He  only 
took  a  portion  of  the  right  which  had  been  transferred  to 
Lee ;  and  Lee  never  had  transferred  to  him  any  right  of  any 
kind  for  that  State.  The  bill,  therefore,  shows  that,  when 
the  surrender  was  made,  and  the  reissued  patent  was  ob- 
tained, no  one  had  any  interest  of  any  kind  in  the  old  patent, 
except  Wilson  and  Lee. 

Exception  is  taken  to  the  validity  of  the  reissued  patent, 
upon  which  the  sufficiency  of  the  bill  depends,  for  the  reason, 
as  is  alleged,  that  the  surrender  of  the  old  one  was  not  law- 
fully made.  It  is  claimed  that,  to  make  that  surrender  law- 
ful, Lee  should  have  joined  Wilson  in  making  it,  or  should 
have  authorized  Wilson  to  make  it,  or  should  have  ratified 
the  surrender  after  it  had  been  made  by  Wilson  ;  and  that,  as 
the  bill  does  not  show,  either  that  Lee  joined  Wilson  in  making 
the  surrender,  or  authorized  him  to  make  it,  or  ratified  the 
surrender  after  it  was  made,  it  must  be  held  that  the  surren- 
der was  not  lawfully  made,  and,  consequently,  that  the  reissued 
patent  was  not  legally  issued,  and  is,  therefore,  void.     There 
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being  no  other  objection  to  the  reissued  patent,  it  will  follow, 
that,  if  the  surrender  of  the  old  one  was  lawfully  made,  the 
new  one  was  legally  issued. 

In  the  13th  section  of  the  Patent  Act  of  July  4th,  1836, 
(5  TJ.  S.  Stat  at  La/rge^  122,)  is  contained  all  the  right  to  make 
a  surrender.  By  that  section  it  is  provided,  "  that  whenever 
any  patent  which  has  heretofore  been  granted,  or  which  shall 
hereafter  be  granted,  shall  be  inoperative  or  invalid  by  reason 
of  a  defective  or  insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  in  his  specification,  as  his 
own  invention,  more  than  he  had  or  shall  have  a  right  to 
claim  as  new,  if  the  error  has  or  shall  have  arisen  by  inad- 
vertency, accident  or  mistake,  and  without  any  fraudulent  or 
deceptive  intention,  it  shall  be  lawful  for  the  Commissioner, 
upon  the  surrender  to  him  of  such  patent,  and  the  payment 
of  the  further  duty  of  fifteen  dollars,  to  cause  a  new  patent 
to  be  issued  to  the  said  inventor,  for  the  same  invention,  for 
the  residue  of  the  period,  then -unexpired,  for  which  the  origi- 
nal patent  was  granted,  in  accordance  with  the  patentee's 
corrected  description  and  specification.  And,  in  case  of  his 
death,  or  any  assignment  by  him  made  of  the  .original  patent, 
a  similar  right  shall  vest  in  his  executors,  administrators  or 
assignees."  The  sole  right  to  surrender  is  given  (1)  to  the 
patentee,  if  he  is  alive,  and  has  made  no  assignment  of  the 
original  patent ;  (2)  to  the  executor  or  administrator  of  the 
patentee,  after  his  decease,  when  there  lias  been  no  such  assign- 
ment ;  (3)  to  the  assignee,  when  there  has  been  an  assign- 
ment of  the  original  patent.  The  right  to  surrender  is 
given  to  no  one  else.  Where  there  has  been  an  assignment  of 
an  undivided  part  of  the  whole  original  patent,  the  assignee 
of  such  part  and  the  patentee  become  joint  owners  of  the 
patent,  and  should  join  in  the  surrender,  and,  if  they  do  not, 
it  will  be  invalid,  unless  the  part  owner  not  joining  shall 
ratify  it.  If  Lee,  therefore,  was  not  an  assignee  of  the  origi- 
nal patent,  or  an  assignee  of  an  undivided  part  of  the  origi-. 
nal  patent,  within  the  meaning  of  the  terms  assignee  and 
assignment,  as  they  are  used  in  the  patent  law,  then  it  will 
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follow  that  he  had  no  legal  right,  as  assignee,  to  surrender, 
and  that  the  surrender  by  Wilson  without  his  concurrence 
was  valid.  If  he  was  such  assignee,  then  the  surrender  was 
invalid.  It  is,  therefore,  necessary  to  determine  what  is 
meant  by  the  terms  "  assignee  "  of  the  original  patent,  and 
"  assignment"  of  the  original  patent,  as  they  are  used  in  the 
patent  law. 

An  assignment,  as  understood  by  the  common  law,  is  a 
parting  with  the  whole  property.  (2  Black,  Gomm.y  326.) 
The  4th  section  of  the  Patent  Act  of  February  21st,  1793,  (1 
U.  S.  Stat  at  Zarge,  322,)  provides,  "  that  it  shall  be  lawful 
for  any  inventor,  Kis  executor  or  administrator,  to  assign  the 
title  and  interest  in  the  said  invention,  at  any  time,  and  the 
assignee,  having  recorded  the  said  assignment  in  the  office  of 
the  Secretary  of  State,  shall  thereafter  stand  in  the  place  of 
the  original  inventor,  both  as  to  right  and  responsibility,  and  so 
the  assignees  of  assigns  to  any  degree."  Under  that  law,  it 
was  held,  in  the  case  of  Tyler  v.  7WZ,  (6  Oranchy  324,)  that 
a  transferree  of  all  the  right  secured  by  a  patent,  excepting  in 
the  counties  of  Chittenden,  Addison,  Rutland  and  Windham, 
in  the  State  of  Vermont,  was  not  an  assignee,  within  the 
meaning  of  the  law,  but  was  merely  a  guarantee  of  a  sec- 
tional interest,  without  power  to  sue  at  law.  By  that  Act, 
the  right  to  bring  a  suit  at  law  was  confined  to  the  patentee 
and  assignee.  It  was  held,  however,  in  the  case  of  Whitte^ 
more  v.  Cutter^  (1  GdOASon^  ^29,)  that  the  transferree  of  an 
undivided  part  of  the  whole  patent  was  an  assignee,  entitled 
to  join  the  patentee  in  a  suit.  It  was  thus  held,  that  no  one 
was  an  assignee,  unless  the  whole  property  in  the  patent,  or 
an  undivided  part  of  such  whole  property,  had  been  passed 
to  him. 

The  power  of  the  patentee,  as  it  now  exists,  to  make  an 
assignment  of  the  patent,  and  to  create  other  interests  in  it, 
is  contained  in  the  11th  section  of  the  Patent  Act  of  1836. 
That  section  is  as  follows  :  "  Every  patent  shall  be  assignable 
in  law,  either  as  to  the  whole  interest,  or  any  undivided  part 
thereof,  by  any  instrument  in  writing ;  which  assignment, 
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and  also  every  grant  and  conveyance  of  the  exclusive  right, 
under  any  patent,  to  make  and  use,  and  grant  to  others  to 
make  and  use,  the  thing  patented,  within  and  throughout  any 
specified  part  or  portion  of  the  United  States,  shall  be  re- 
corded in  the  Patent  OflSce,  within  three  months  from  the 
execution  thereof,  for  which  the  assignee  or  grantee  shall  pay 
to  the  Commissioner  the  sum  of  three  dollars."  And  the 
14th  section  authorizes  suits  at  law  to  be  brought  in  the  name 
of  the  persons  interested,  whether  as  patentees,  assignees,  or 
grantees  of  the  exclusive  right  within  and  throughout  a 
specified  part  of  the  United  States.  A  mere  licensee  cannot 
bring  an  action  at  law  for  a  violation  of  the  patent. 

There  are  three  classes  of  persons  in  whom  the  patentee 
can  vest  an  interest  of  some  kind  in  the  patent.  They  are  an 
assignee,  a  grantee  of  an  exclusive  sectional  right,  and  a 
licensee.  An  assignee  is  one  who  has  had  transferred  to  him 
in  writing  the  whole  interest  of  the  original  patent,  or  any 
undivided  part  of  such  whole  interest,  in  every  portion  of  the 
United  States ;  and  no  one,  unless  he  has  had  such  an  interest 
transferred  to  him,  is  an  assignee.  A  grantee  is  one  who  has 
had  transferred  to  him,  in  writing,  the  exclusive  right  under 
the  patent,  to  make  and  use,  and  to  grant  to  others  to  make  and 
use,  the  thing  patented,  within  and  throughout  some  specified 
part  or  portion  of  the  United  States.  Such  right  must  be  an 
exclusive  sectional  right,  excluding  the  patentee  therefrom. 
A  licensee  is  one  who  has  had  transferred  to  him,  in  writing 
or  orally,  a  less  or  different  interest  than  either  the  interest  in 
the  whole  patent,  or  an  undivided  part  of  such  whole  interest, 
or  an  exclusive  sectional  interest. 

Does  the  bill,  therefore,  show  that  Lee  ever  had  transferred 
to  him  the  whole  interest  in  the  original  patent,  or  an  undi- 
vided part  of  such  whole  interest,  in  every  portion  of  the 
United  States  ?  It  appears,  by  the  bill,  that  no  such  interest 
was  transferred  to  him.  The  interest  transferred  to  him  was 
an  undivided  part  of  the  patent,  in  a  part  and  portion  of  tlie 
United  States ;  not  the  whole  patent,  nor  an  undivided  part 
of  the  whole  patent,  in  every  part  and  portion  of  the  United 
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States.  No  interest  was  conveyed  to  him  for  the  State  of 
New  Jersey.  He  had  no  interest  in  the  patent  for  sewing 
leather  in  the  State  of  Massachusetts.  Therefore,  he  never 
was  an  assignee  of  the  original  patent,  within  the  meaning  of 
the  Patent  Act  of  1836,  nor  would  he  have  been  an  assignee 
within  the  meaning  of  the  Patent  Act  of  1793. 

The  terms  "  assignee  "  and  "  grantee  "  are  not  used,  in 
the  patent  Act  of  1836,  as  synonymous  terms,  though  Courts, 
without  having  their  attention  particularly  called  to  the  sub- 
ject, have  sometimes  used  them  indiscriminately,  and  in  their 
popular  sense.  They  have  the  separate  and  distinct  mean- 
ings above  indicated.  But,  if  they  were  used  in  the  law  as 
synonymous  terms,  and  if  the  grantee  of  an  exclusive  sec- 
tional interest  were  an  assignee,  it  would  not  aid  the  defend- 
ant in  the  exception  that  has  been  taken.  For  Lee  was 
neither  an  assignee,  nor  such  grantee,  but  a  licensee  merely, 
having  no  legal  right  in  the  patent. 

It  appears  clearly,  by  the  case  of  Oayler  v.  Wilder^  10 
Howard^  4:77,)  that  his  interest  was  an  interest  only  of  the 
latter  description.     Chief  Justice  Taney,  in  giving  the  opinion 
of  the  Court  in  that  case,  says,  {page  494 :)   "  The  patentee 
may   assign   his  exclusive  right,  within  and  throughout  a 
specified  part  of  the  United  States,  and,   upon   such   an 
assignment,  the  assignee  may  sue  in  his  own  name,  for  an 
infringement  of  his  rights.     But,  in  order  to  enable  him  to 
sue,  the  assignment  must  undoubtedly  convey  to  him  the  en- 
tire and  unqualified  monopoly  which  the  patentee  held  in  the 
territory  specified,  excluding  the  patentee  himself,  as  well  as 
others.     And  any  assignment  short  of  this  is  a  mere  license." 
The  action  in  that  case  was  in  favor  of  the  patentee.     It  was 
for  a  violation  of  the  rights  granted  by  the  patent.     Previous 
to  the  commencement  of  the  suit,  there  had  been  a  contract 
entered  into,  between  the  patentee  and  one  Herring,  which 
purported  to  grant  to  Herring  the  exclusive  right  to  make  and 
vend  the  salamander  safe  in  the  city,  county,  and  State  of 
New  York.    By  the  contract.  Herring  agreed  to  pay  to  the 
patentee  a  cent  a  pound  for  every  pound  the  safes  might 
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weigh,  to  be  paid  monthly.  There  was  reserved  to  the 
patentee  the  right,  to  set  up  a  manufactory  or  works  for 
making  these  safes,  in  the  State  of  New  York,  provided  it  was 
%ot  within  fifty  miles  of  the  city,  and  to  sell  them  in  the 
State  of  New  York,  paying  to  Herring  a  cent  a  pound  on 
each  safe  so  sold  within  the  State.  The  Court  say,  {jpage 
495:)  ^'It  is  evident  that  this  agreement  is  not  an  assignment 
of  an  undivided  interest  in  the  whole  patent,  nor  the  assign- 
ment of  an  exclusive  right  to  the  entire  monopoly  in  the 
State  or  city  of  New  York.  It  is,  therefore,  to  be  regarded 
as  a  license  only,  and,  under  the  Act  of  Congress,  does  not 
enable  Herring  to  maintain  an  action  for  an  infringement  of  the 
patent  right.  The  defendant  in  error,"  (the  patentee,)  "  con- 
tinues the  legal  owner  of  the  monopoly  created  by  the  patent." 
In  the  case  now  before  the  Court,  there  was  no  transfer  of  an 
undivided  interest  in  the  whole  patent,  nor  the  exclusive  right 
to  the  entire  monopoly  in  any  specified  territory,  excluding  the 
patentee  from  all  right  in  such  specified  territory.  And  the 
language  of  the  Court  is,  that  ''any  assignment  short  of 
this  is  a  mere  license."  It  conveys  no  legal  right  in  the 
patent.  Notwithstanding  the  transfer  to  Lee,  Wilson  con- 
tinued "the  legal  owner  of  the  monopoly  created  by  the 
patent." 

It  has  been  strongly  urged,  against  the  right  of  the  pat- 
entee to  surrender  the  old  patent,  and  take  in  his  name  a  re- 
issued one,  without  the  assent  of  a  third  person  to  whom  he 
had  previously  passed  an  interest  in  the  patent,  either  as 
grantee  or  licensee,  that,  by  such  surrender  and  reissue,  the 
rights  of  such  third  person  would  be  injuriously  affected  ;  that 
he  would  be  deprived,  against  his  will,  by  the  act  of  the  pat- 
entee, of  rights  under  the  old  patent,  which  he  had  purchased  ; 
and  that  no  construction  of  the  law  relating  to  the  surrender 
of  patents  should  be  adopted,  which  would  produce  so  unjust 
a  result.  It  is  well  known,  that  in  the  most  important  patents 
which  have  been  issued,  vast  interests  have  been  transferred 
to  grantees  and  licensees,  which  interests  may  be  injurioasly 
affected,  provided  the.  view  taken  by  the  defendant  is  well 
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founded.    We  have  therefore  given  to  it  the  most  attentive 
consideration. 

We  adopt  the  rule  laid  down  by  Judge  Stoiy,  in  the  case 
of  Woodworth  V.  Stoney  (3  Story^  749,)  that  it  is  not  in  t^e 
power  of  the  patentee,  by  a  surrender  of  his  patent,  to  aifect, 
without  their  consent,  the  rights  of  third  persons,  to  whom  he 
lias  previousl}^  passed  his  interest  in  the  whole  or  a  part  of 
the  patent.  This  consent  may  be  manifested,  either  by  join- 
ing in  the  surrender  with  the  patentee,  or  by  previously  au- 
thorizing it,  or  by  subsequently  ratifying  or  approving  it.  To 
take  advantage  and  benefit  of  it,  would  be  a  ratification. 
When  such  consent  is  given,  the  rights  of  the  party  so  con- 
senting, in  and  to  the  old  patent,  are  forever  gone.  It  may, 
too,  be  considered  as  a  sound  and  settled  principle,  that  a  per- 
son to  whom  the  patentee  has  passed  his  interest  in  a  part  of 
the  old  patent,  is  entitled,  upon  the  surrender  of  the  same 
by  the  patentee,  and  the  obtaining  of  a  reissued  patent,  to  the 
same  right  under  the  reissued  patent  that  he  had  to  the  old 
one.  The  patentee  cannot,  by  taking  a  reissue,  deprive  him 
of  the  same  right  to  it  that  he  had  to  the  old  one,  if  he  wishes 
to  take  the  benefit  of  such  right.  ( Woodworth  v.  HaU^  1 
Woodh.  dk  Mhioty  248.)  But,  when  he  does  take  advantage 
and  benefit  of  the  reissued  patent,  he  consents  to  give  up, 
and  does  give  up,  the  right  which  he  had  under  the  old  one. 

It  does  not  follow  from  this,  however,  that  because  a  third 
pei*son,  to  whom  a  patentee  has  passed  his  interest  in  a  part  of 
a  patent,  is  entitled  to  the  same  right  to  a  reissued  patent  that 
he  had  to  the  old  one,  he  is  compelled  to  take  under  the  re- 
issued one,  and  thereby  compelled  to  give  up  the  right  which 
he  had  under  the  old  one.  If  he  were,  his  rights  might  be 
injuriously  affected,  without  his  consent.  If  he  were  so  com- 
pelled, a  grantee  under  the  old  patent,  of  an  exclusive  territo- 
rial right,  would  be  forced,  without  his  consent,  to  give  up 
damages  which  he  might  be  entitled  to  under  the  old  patent, 
for  a  violation  of  rights  secured  to  him  by  that  patent.  And 
it  might  so  happen  that  the  old  patent  surrendered  was  a  valid 
one,  and  that  the  reissued  one  was  invalid ;  or  that  the  rights 
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secured  by  the  former  were  important,  while  the  riglits  se- 
cured by  the  latter  were  of  little  consequence. 

To  determine,  then,  the  question,  whether  the  rights  of  a 
third  person,  to  whom  a  patentee  has  previously  passed  his 
interest  in  a  part  of  a  patent,  can  be  affected,  without  his  con 
sent,  by  the  surrender  of  the  old  patent  by  the  patentee  alone, 
and  the  taking  of  a  reissued  one,  it  is  necessary  to  determine 
whether,  after  such  surrender  and  reissue,  (both  the  surrender 
and  the  reissue  being  valid,^  such  third  person  has  the  same 
rights  under  the  old  patent,  if  he  chooses  not  to  take  advan- 
tage of  the  surrender  and  the  reissue,  that  he  had  to  that 
patent  before  such  surrender  and  reissue.  If  he  has,  then  it 
will  follow,  that  by  the  surrender  and  the  reissue  his  rights  have 
not  been  injuriously  affected,  and,  consequently,  that  there 
can  be  no  valid  objection  to  the  same. 

It  is  insisted  by  the  defendant,  that  one  right  to  an  inven- 
tion, in  favor  of  one  person,  under  a  reissued  patent,  and  a 
different  right  to  the  same  invention,  in  favor  of  another  per- 
son, under  the  original  patent,  cannot  exist  at  one  and  the 
same  time.  When  a  patent  is  granted,  certain  exclusive  rights 
are  secured,  or  purported  to  be  secured,  to  the  inventor.  The 
object  of  the  reissue  is  to  secure  greater  rights  than  were 
actually  secured  by  the  first  patent.  The  subject  of  both 
patents  is  the  same  invention,  and  the  object  of  both  is  to 
secure  rights  in  the  same.  This  is  the  only  object  in  both.  A 
less  right  to  the  invention  may  be  secured  by  the  first  patent. 
A  greater  right  to  the  sanle  invention  may  be  secured  by  the 
reissued  patent.  It  is  objected  that,  if  the  person  to  whom 
the  patentee  has  passed  his  interest  in  a  part  of  the  ]>atent,  can 
hold  the  right  so  passed,  under  such  patent,  after  the  same  has 
been  surrendered  by  the  patentee  and  a  reissued  one  obtained, 
and  if  the  patentee  can,  at  the  same  time,  hold  the  rights  not 
so  passed  to  such  person,  under  and  by  virtue  of  the  reissued 
patent,  one  right  to  an  invention  may  exist  in  one  person,  in 
one  part  of  the  United  States,  and  a  different  right  to  the  same 
invention  may  exist  in  another  person,  in  a  different  part  of  the 
United  States,  the  one  right  evidenced  by  one  patent,  with 
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the  transfer  of  the  right  therein,  and,  the  other  right  evi- 
denced by  another  patent ;  that  there  would  be  two  or  more 
patents  to  secure  the  different  rights  which  different  person^ 
might  have  to  the  one  whole  invention  ;  and  that  this  would 
not  be  in  accordance  with  the  patent  laws  of  the  United 
States,  but. directly  opposed  to  the  same,  because  such  laws 
authorize  only  one  patent  for  one  whole  invention. 

The  object  of  a  patent  is,  to  secure  rights  to  an  invention 
throughout  the  whole  of  the  United  States.  We  can  discover 
no  good  reason  yv\\y  a  portion  or  the  whole  of  the  invention, 
for  a  particular  portion  of  the  United  States,  may  not  be  se- 
cured by  one  patent,  and  the  remaining  portion  of  the  inven- 
tion, for  the  residue  of  the  United  States,  be  secured  by 
another  patent.  These  two  patents  would,  in  effect,  constitute 
together  but  one  patent  for  the  whole  invention,  for  the  whole 
United  States.  Two  patents  for  separate  parts,  the  separate 
parts  together  comprehending  only  the  whole,  would  in  effect 
be  but  one  patent  for  the  whole ;  as  two  separate  deeds,  for 
two  separate  sections  of  one  whole  lot  of  land,  would  not  be, 
in  effect,  more  than  one  deed  for  the  whole  lot.  No  more 
would  be  secm'od  by  the  two  patents,  than  is  authorized  by 
law  to  be  secured,  or  than  could  be  secured,  by  one.  The  two, 
in  effect,  would  constitute  but  one. 

The  patent  laws  of  the  United  States  expressly  authorize 
different  claims  of  right  to  the  same  invention  to  be  secured 
to  different  fractional  or  territorial  owners  or  claimants.  By 
the  7th  section  of  the  Patent  Act  of  March  3d,  1837,  (5  U.S. 
Stat,  at  Large^  19«^))  it  is,  among  other  things,  provided,  that 
whenever  any  patentee  shall  have,  through  inadvertence,  ac- 
cident, or  mistake,  made  his  specification  of  claim  too  broad, 
claiming  more  than  that  of  which  he  was  the  original  or  first 
inventor,  some  material  and  substantial  part  of  the  thing 
patented  being  truly  and  justly  his  own,  the  owner  of  a  sec- 
tional interest  in  the  patent  may  make  disclaimer  of  such  parts 
of  the  thing  patented  as  he  shall  not  claim  to  hold  by  virtue 
of  the  patent  and  transfer  to  him,  stating  therein  the  extent 
of  his  interest  in  the  patent,  which  disclaimer  shall  thereafter 
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be  taken  and  coDsidered  as  a  part  of  the  original  specifi- 
cation, to  the  extent  of  the  interest  which  may  be  possessed 
in  the  patent  by  the  disclaimant,  and  by  those  claiming  by  or 
under  him,  and  to  no  greater  extent.  The  patentee  may  not 
wish  to  make  a  disclaimer.  He  is  authorized  to  do  it,  bat  is 
not  compelled  to  do  it.  If  he  does  not  do  it,  his  patent  may 
be  void  for  claiming  too  mach.  The  owner  of  a  sectional 
interest,  however,  can  make  a  disclaimer  for  his  sectional  in- 
terest, which  is  to  be  taken  as  a  part  of  the  original  specifica- 
tion, for  the  section  owned  by  him,  and  to  no  greater  extent 
After  such  disclaimer,  a  different  claim  of  right  is  secured  to 
the  disclaimant,  the  owner  of  a  sectional  interest,  from  what 
is  purported  to  be  secured  to  the  patentee,  the  owner  of  the 
remaining  interest.  Different  claims' of  right  in  the  same  in- 
vention are  secured  to  different  sectional  owners.  There  are 
two  specifications  for  the  same  invention,  one  making  one 
claim  of  right  to  an  invention,  for  one  section  of  country,  and 
the  other  making  another  and  different  claim  of  right  to  the 
same  inventiouj  for  another  section  of  country.  In  effect,  it 
makes  two  patents  out  of  one,  one  securing  a  claim  of  right 
to  one  person,  and  the  other  securing  a  different  claim  of  right 
to  another  person.  This  is  expressly  authorized  by  the  patent 
law. 

It  is  to  be  inferred,  from  the  case  of  Wood/worth  v.  Stone^ 
(3  Story ^  749,)  that  Judge  Story  was  of  the  opinion  already 
indicated.  That  case  was  upon  the  familiar  Woodworth  pat- 
ent. The  original  patent  was  granted  to  the  inventor  for 
fourteen  years  from  the  27th  of  December,  1828.  It  was  sub- 
sequently renewed  by  the  Commissioner,  in  favor  of  the  ad- 
ministrator of  the  inventor,  for  seven  years  from  the  27th  of 
December,  1842.  It  was  further  extended,  by  Act  of  Con- 
gress, for  seven  years  from  the  27th  of  December,  1849.  On 
the  8tb  of  July,  1845,  the  administrator  surrendered  the  pat- 
ent and  obtained  a  reissued  one.  The  history  of  the  patent, 
as  appears  by  various  reports,  in  which  the  rights  of  parties 
under  it  were  in  controversy,  shows,  that  previous  to  the  sur- 
render and  reissue,  various  and  important  rights  under  the 
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original  patent  had  been  transferred  to  various  persons  in  dif- 
ferent parts  of  the  United  States.  The  supplemental  bill  was 
upon  the  reissued  patent,  and  one  to  whom  a  right  previous 
to  the  surrender  had  been  passed,  in  a  territory  in  which  the 
claimed  violation  took  place,  was  made  a  party  with  the 
administrator.  No  one  had  joined  in  the  surrender  with  the 
administrator.  Exception  was  taken  that  the  surrender  and 
reissue  were  invalid,  because  the  owner  of  the  territorial 
right,  who,  with  the  administrator,  was  made  a  party  to  the 
bill,  had  not  joined  the  administrator  in  the  surrender.  The 
supplemental  bill,  which  was  founded  upon  the  snflSciency  of 
the  surrender  and  the  reissue,  was  sustained,  the  Judge  hold- 
ing that,  by  becoming  a  party  to4:he  supplemental  bill,  such 
owner  of  the  territorial  right  ratified  the  surrender.  The 
reports  of  other  cases  show,  that  when  this  case  was  before 
Judge  Story,  he  knew  that  there  were  other  pereons,  in 
various  parts  of  the  United  States,  who  had  rights  under  the 
original  patent,  and  who  had  not  joined  in  the  surrender, 
whose  rights  would  be  affected  by  the  suruender,  against  their 
consent,  if  they  should  not  agree  to  it,  provided  he  held  the 
surrender  good,  and  pix)vided  also  they  could  not  hold  under 
the  old  patent.  When,  therefore,  he  held  the  surrender  good 
and  valid,  and  decided  that  it  was  "not  in  the  power  of  the 
patentee,  by  a  surrender  of  his  patent,  to  affect  the  rights  of 
third  persons  to  whom  he  had  previously,  by  assignment,  passed 
his  interest  in  the  whole  or  a  part  of  the  patent,  without  the 
consent  of  such  assignees,"  he  must  have  been  of  the  opinion 
that,  notwithstanding  such  surrender  and  reissue,  such  third 
persons  could  hold  under  the  old  patent,  if  they  should  so 
choose,  for  otherwise  their  rights  would  be  injuriously  affected 
without  their  consent. 

With  this  view  of  the  case,  the  exception  taken  by  the  de- 
fendant to  the  sufficiency  of  the  bill  must  be  overruled. 
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Edmxtnd  Jungbltjth  v8.  Heman  J.  Eedfield. 

The  power  given  to  the  Secretary  of  the  Treasury,  by  §  1  of  the  Act  of  March 
3d,  1*797,  (lUi  S.  Stat,  at  Large^  506,)  to  remit  forfeitures  for  infractions  of 
the  revenue  laws,  may  be  exercised  by  him  not  only  by  remitting  the  whole 
of  a  forfeiture,  but  by  remitting  any  part  less  than  the  whole,  or  upon  a  con- 
dition consistent  with  law. 

He  may,  under  that  section,  remit  a  forfeiture  on  condition  of  the  payment  of 
the  duties  and  any  additional  duties  and  the  costs. 

Effect  of  the  acceptance  by  a  party  of  the  remission  of  a  forfeiture,  and  of  a 
compliance  with  the  conditions  on  whidi  it  is  granted,  by  way  of  estoppel. 

(Before  NEiaoN,  J.,  Southern  District  of  New  York,  October  2d,  1858.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  additional  duty  or  penalty  of 
50  per  cent,  imposed  on  certain  goods,  for  undervaluation, 
under  §  17  of  the  Act  of  August  30th,  1842,  {b  U.  S.  Stat  at 
Large^  565,)  under  these  circumstances:  After  the  goods 
were  entered,  the  Collector  seized  them  for  a  violation  of  the 
revenue  laws.  The  claimant  released  the  goods  from  the 
seizure,  by  giving  a  bond,  under  §  89  of  the  Act  of  March  2d, 
1799,  (1  U.  S.  Stat  at  Large^  695,)  which  requires  that  the 
duties  shall  be  first  paid,  and  a  certificate  of  the  Collector  of 
the  port  produced  to  the  Court  before  whom  the  bond  is  en- 
tered into.  On  the  appraisal  of  the  goods,  with  a  view  to  the 
payment  of  the  duties,  the  50  per  cent,  penalty  was  imposed, 
under  the  Act  of  1842,  for  undervaluation,  and  was,  with 
the  duties,  paid  under  protest.  Subsequently,  the  plaintiflF, 
having  become  satisfied  that  the  goods  were  subject  to  a  tech- 
nical forfeiture,  for  an  infraction  of  the  revenue  laws,  peti- 
tioned the  Secretary  of  the  Treasury  for  a  remission  of  the 
same,  under  the  Ist  section  of  the  Act  of  March  3d,  1797,  (1 
U.S.  Stat  atLarge^  506,)  which  was  granted,  and  tlie forfeiture 
was  remitted,  upon  condition  ^'  of  the  payment  of  the  duties, 
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and  any  additional  duties,  on  the  merchandise  in  question,  if 
they  have  not  already  been  paid,  and  of  all  the  costs.'' 

Nelson,  J.  It  is  insisted,  on  the  part  of  the  counsel  for 
the  plaintiflF,  that  the  power  of  the  Secretary  of  the  Treasury, 
under  the  Act  of  March  3d,  1797,  to  remit,  can  only  be  exer- 
cised by  granting  the  remission  of  the  forfeiture  absolutely, 
and  cannot  be  conditionally,  except  as  to  the  costs  of  prosecu- 
tion; and,  hence,  that  the  condition  as  to  the  payment  of  the 
illegal  duties  or  penalties  is  void.  I  diflFer  with  the  learned 
counsel  in  the  construction  to  be  given  to  the  statute.  The 
power,  no  doubt,  is  absolute — that  is,  the  Secretary  may  remit, 
at  discretion,  the  whole  of  the  forfeiture — but  this  power  car- 
ries with  it  an  authority  to  remit  any  part  less  than  the  whole, 
or  upon  a  condition  consistent  with  law.  Omne  mc^v^  in  se 
oofUmet  mimc8. 

I  am,  also,  inclined  to  think,  that  the  Act  confers,  in  ex- 
press terms,  the  power  claimed  by  the  Secretary.  The  power 
given  is  "to  mitigate  or  remit"  the  forfeiture,  or  any  part 
thereof,  and  to  direct  the  prosecution,  if  any,  to  be  discon- 
tinued, "  upon  such  terms  or  conditions  as  he  may  deem 
reasonable  and  just." 

Besides,  in  this  case,  the  whole  subject  was  submitted  to 
the  judgment  of  the  Secretary,  and  passed  upon  by  him,  and, 
if  the  plaintiff  was  dissatisfied  with  the  decision,  he  should 
have  refused  to  accept  the  remission  on  the  terms  granted. 
Instead  of  this,  he  has  taken  up  his  bond,  and  paid  the  costs 
of  the  prosecution,  and  is  enjoying  the  benefit  of  the  remis- 
mission  of  the  forfeiture.  There  must  be  judgment  for  the  de- 
fendant, on  the  case  made. 
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Edwabd  Masshall  and  Thomas  Tileston 
Hem  AN  J.  Bedfield. 

Where  a  bond  for  the  payment  of  duties  was  given  on  a  warehouse  entry,  on  the 
importation  of  goods,  and  it  turned  out  that  some  of  the  goods  covered  by 
the  bond  were  not  imported  into  the  country,  and  a  remission  of  the  duties 
on  those  goods  was  refused  by  the  Treasury  Department,  because  the  appli- 
cation was  not  made  within  a  year  after  the  importation,  and  the  importer 
then  paid,  under  protest,  the  duties  on  the  missing  goods,  to  avoid  a  suit  on 
the  bond :  ffeidj  that  he  could  not  recover  back  the  duties  thus  paid. 

The  payment  was  voluntary,  and  was  not  made  in  order  to  obtain  the  possession 
of  any  goods,  within  the  Act  of  February  26th,  1846,  (5  IT.  S,  Sktt  at  Large, 
12*1.) 

(Before  NxLSOK,  J.,  Southern  District  of  New  York,  October  2d,  1858.) 

This  was  an  action  against  the  Collector  of  the  Port  of 
New  York,  to  recover  back  duties  charged  to  have  been 
illegally  exacted.  Nine  casks  of  hardware  had  been  shipped 
to  the  plaintiff,  as  appeared  from  the  invoice  and  manifest, 
and  a  warehouse  entry  was  made  of  the  same,  and  a  bond 
given  in  the  usual  way,  by  the  consignees,  with  surety.  When 
the  ship  was  discharged,  but  seven  of  the  casks  could  be  found 
on  board,  the  other  two  having  been  either  lost,  sent  by  some 
other  ship,  or  not  shipped  at  all.  The  seven  were  sent  to  the 
warehouse.  The  plaintiffs,  within  the  three  years  allowed  by 
the  Act  of  Congress,  paid  the  duties  upon  the  seven  casks, 
and  withdrew  the  goods  from  the  warehouse.  They  also  ap- 
plied to  have  the  bond  cancelled  without  the  payment  of  duties 
upon  the  two  missing  casks,  which,  it  was  claimed,  had  never 
been  imported  into  the  country,  and  were,  therefore,  not 
chargeable  with  duties.  That  application  was  refused  by  the 
Collector.  The  parties  then  applied  to  the  Secretary  of  the 
Treasury  for  a  remission  of  the  duties,  which  application  was 
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also  refused,  under  a  regulation  of  the  Department,  requiring 
the  application  to  be  made  within  a  year  from  the  importa- 
tion of  the  goods.  The  plaintiffs  then  paid  the  duties  under 
protest,  in  order  to  obtain  a  cancellation  of  the  bond,  and  to 
avoid  a  suit  on  the  same.  This  action  was  then  brought,  to 
recover  back  the  money  thus  paid,  with  interest. 

Nelson,  J.  The  principal  objection  to  a  recovery  in  this 
case  is,  that  the  money  has  been  paid  by  the  plaintiffs  volun- 
tarily, and  not  uijder  coercion  or  duress  by  color  of  law,  so  as 
to  lay  a  foundation  for  the  action.  The  Act  of  Congress,  of 
February  26th,  1845,  (5  U.  S.  Stat,  at  Large,  727,)  saves  the 
action  to  parties  "  who  have  paid,  or  shall  hereafter  pay, 
money,  as  and  for  duties,  under  protest,  to  any  collector  of  the 
customs,"  &c.,  "in  order  to  obtain  goods,  &c.,  imported  by 
him,"  &c.,  and  upon  which  the  duties  claimed  were  not 
chargeable.  Now,  in  the  present  case,  the  goods  in  question 
were  not  in  the  hands  of  the  Collector,  or  under  his  authority, 
and,  indeed,  had  never  been  in  the  Custom  House,  and  hence 
the  money  cannot  be  said  to  hav^  been  paid  to  get  possession 
of  them.  It  is  supposed,  however,  that  the  payment  with  a 
view  to  the  surrender  or  cancellation  of  the  bond,  and  to 
avoid  a  suit  thereon,  comes  within  the  spirit  or  intent  of  the 
Act  of  Congress;  and  the  case  of  Maxwell  v.  Gri^woldy  (10 
How,,  242,)  is  referred  to  as  sustaining  this  position.  But,  on 
looking  into  that  case,  it  will  be  found  not  to  be  an  authority 
for  this  action.  There  the  goods  were  in  the  hands  of  the  Col- 
lector, and  the  merchant  was  obliged  to  do  one  of  two  things, 
in  order  to  obtain  them,  namely,  allow  his  invoice  price  to 
remain,  and  be  subjected  to  the  penalty  of  twenty  j[?^r  centum^ 
under  the  8th  section  of  the  Act  of  1846,  or  add  to  the  in- 
voice price,  so  as  to  bring  it  up  to  that  claimed  under  the 
Treasury  Circular.  The  claim  was,  in  either  case,  unlawful,  as 
was  subsequently  held  by  the  Court.  .  Among  other  things, 
the  Court  say :  "  The  money  was  thus  obtained  by  a  moral 
duress,  not  justified  by  law,  and  which  was  not  submitted  to 
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by  the  importer,  except  to  regain  possession  of  his  property 
withheld  from  him  on  grounds  manifestly  wrong." 

In  the  present  case,  the  money  was  paid  to  avoid  a  suit  on 
the  bond,  that  being  threatened  if  the  duties  were  not  paid. 
But  the  defence  to  that  suit  was  as  perfect  as  if  the  bond  had 
not  been  in  the  case,  and  to  hold  such  a  payment  to  be  one  by 
coercion  and  not  voluntary,  would  be  equivalent  to  holding 
that  every  payment  of  money  demanded  by  the  Collector  is  an 
involuntary  payment,  and  lays  a  foundation  for  an  action  to 
recover  it  back,  if  the  demand  turns  out,  in  the  end,  not  to 
have  been  founded  in  law.  Upon  the  case  made,  a  judg- 
ment must  be  entered  for  the  defendant,  with  costs. 


CoNKAD  EL  Bannendahl  vs.  IIbman  J.  Redfield. 

The  3d  section  of  the  Act  of  March  3d,  1851,  (9  U.  S.  Stat,  at  Large,  630,)  in 
regard  to  reappraisals  of  imported  goods,  applies  to  all  goods,  as  well  those 
imported  by  their  manufacturer,  as  those  imported  by  their  purchaser. 

The  17th  section  of  the  Act  of  August  30th,  1842,  (6  U.  S.  Stat,  at  Large^  564,) 
.authorizes  the  imposition  of  a  penalty  of  60  per  cent^  for  the  undervaluation 
of  any  goods  imported,  other  than  those  purchased,  which  latter  are  provided 
for  by  the  8th  section  of  the  Act  of  July,  30th,  1846,  (9  /d.,  43,)  which  im- 
poses a  penalty  of  20  per  cent,  on  their  appraised  value. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  October  2d,  1868.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  a  penalty  of  50  per  cent,  im- 
posed under  §  17  of  the  Act  of  August  30th,  1842,  (5  U.  S, 
Stat  at  Large,  564.)  for  the  undervaluation  of  goods,  and 
paid  under  protest.  The  plaintiif  claimed  to  have  been  the 
manufacturer  of  the  goods,  and  insisted  that,  for  that  reason, 
no  penalty  could  be  imposed  on  them  under  that  section. 
He  also  claimed,  that  a  reappraisal  which  was  had  in  the 
case,   under  the  Act  of  March  3d,  1851,  (9  U,  S.  Stat  at 
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La/rge^  630,  §  3,)  should  not  have  been  made  nnder  that  Act, 
but  should  have  been  made  under  the  Acts  of  March  Ist, 
1823,  (  3  Id.,  734,  §  13,j  and  May  28th,  1830.  (  4  Id,,  410, 

Nelson,  J.  The  reappraisal  was  properlj  made  under 
the  Act  of  March  3d,  1851.  The  3d  section  of  that  Act 
applies  to  all  goods  imported  into  the  United  States,  as  well 
those  imported  by  their  manufacturer,  as  those  imported  by 
their  purchaser. 

The  17th  section  of  the  Act  of  August  30th,  1842,  author- 
izes the  imposition  of  a  penalty  of  50^?^  c^w^.,  for  the  under- 
valuation of  any  goods  imported  other  than  those  purchased, 
which  latter  are  provided  for  by  the  8th  section  of  the  Act  of 
July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  43,)  which  imposes 
a  penalty  of  20^?^  cent,  on  their  appraised  value. 

There  must  be  a  judgment  for  the  defendant,  upon  the 
questions  reserved  in  the  case  made. 


A  Cargo  of  Salt. 

Where  a  charter-party  for  a  voyage  from  New  York  to  Gibraltar  and  Malaga 
and  back,  provided  for  the  carrying  of  any  lawful  cargo,  and  for  the  payment 
of  one-half  of  the  freight  on  the  discharge  of  the  outward  cargo,  and  of  the 
other  half  on  the  discharge  of  the  homeward  cargo,  and,  there  being  no  fVuit 
to  load  with  at  Malaga,  the  vessel  took  a  homeward  carg^  of  salt  at  Gibraltar, 
under  an  arrangement  made  between  the  master  and  the  agent  of  the  char- 
terers, at  Malaga,  that  the  salt  should  be  discharged  at  New  York  in  three 
days'  time,  the  usual  time  for  discharging  a  cargo  of  fVuit :  Rtld^  that  the 
agent  at  Malaga  had  no  power  to  change  the  terms  and  condition  of  the 
charter-party. 

Edi^  also,  that,  as  the  charter-party  contained  no  provision  as  to  the  discharge . 
of  the  homeward  cargo  other  than  that  dispatch  should  be  used,  and  as  the 
usual  time  for  unloading  a  cargo  of  salt  at  New  York  was  fifteen  days,  Sun- 
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days  and  rainy  days  excepted,  no  right  of  action  for  the  homeward  freight, 
and  no  claim  for  demurrage  of  the  vessel,  could  exist  till  the  expiration  of 
the  fifteen  days. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  2d,  1858.) 

This  was  a  libel  in  rem,  filed  Iq  the  District  Court,  by  the 
owners  of  a  vessel,  against  her  cargo  of  salt,  to  recover  freight 
and  demnrrage,  oti  its  shipment  from  Gibraltar  to  New  York, 
under  a  charter-party.  The  charter-party  was  entered  into 
for  a  voyage  from  the  port  of  New  York  to  Gibraltar,  or 
from  New  York  to  Gibraltar  and  Malaga,  and  back,  and  tlie 
owners  engaged  '^  to  take  and  receive  on  board  the  said  ves- 
sel, dnring  the  aforesaid  voyage,  allsnch  lawful  goods  and  mer- 
chandize as  the  said  parties  of  the  second  part,  or  their  agent, 
may  think  proper  to  ship."  Twenty-six  hundred  dollars 
freight  were  to  be  paid  if  Gibraltar  only  was  used,  and  twenty- 
seven  hundred  if  Malaga  was  used;  one-half  to  be  paid  upon 
the  discharge  of  the  outward  cargo,  and  the  other  half  upon 
the  discharge  of  the  homeward  cargo.  Part  of  the  outward 
cargo  was  discharged,  at  Gibraltar,  and  part  at  Malaga.  No 
home  cargo  could  be  procured  at  Malaga,  and  the  vessel  re- 
turned to  Gibraltar,  and  was  loaded  with  a  cargo  of  salt. 
Malaga  is  some  50  miles  from  Gibraltar.  The  freight  on  the 
outward  cargo,  according  to  the  charter-party,  was  paid,  and 
the  only  questions  in  the  case  were  in  respect  to  tlie  freight 
at  the  home  port,  and  a  claim  for  demurrage,  a  dispute  hav- 
ing arisen  about  the  time  consumed  in  discharging  the  cargo. 
The  District  Court  decreed  for  the  claimants,  and  thq  libel- 
lants  appealed  to  this  Court. 

*    Wdconie  B.  Beebe  and  Charles  Donohue,  for  the  libel- 
Ian  ts. 

Edward  H.  Owen^  for  the  claimants. 

Nelson,  J.  It  is  quite  apparent,  on  looking  into  the  case, 
that  this  controversy  had  grown  out  of  a  misapprehension,  on 
the  part  of  the  owners,  of  the  import  and  eifect  of ,  the 
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charter  party,  and  that,  had  it  not  been  for  this,  no  difficulty 
would  have  existed  in  adjusting  amicably  all  in attere  between 
the  parties,  connected  with  the  charter  of  the  vessel.     The 
owners  have  assumed,  from  a  letter  of  instructions  to  the 
master  of  the  vessel  by  the  charterers,  in  which  a  premium  is 
offered  if  he  should  arrive  in  the  port  of  New  York  with  the 
first  fruit,  that  the  charter  was  a  fruit-charter,  and  that  the 
cargo  of  salt  was  substituted  by  an  agreement  with  the  agent 
of  the  charterers  at  Malaga,  there  being  no  fruit  there  with 
which  to  load  the  vessel.    The  master  testified  to  this  arrange* 
ment,  and  that  it  was  agreed  that  the  cargo  of  salt  should  be 
discharged  at  the  port  of  delivery  within  the  same  time  with- 
in which  a  cargo  of  fruit  could  be,  namely,  some  three  days. 
Hence,  on  the  arrival  of  the  vessel  here,  the  owners  claimed 
that  the  cargo  should  be  discharged  within  that  time.    This 
was  refused  by  the  charterers,  they  claiming  that  the  charter- 
party  provided  for  the  shipment  of  any  lawful  goods,  and 
that  they  were  entitled  to  the  usual  and  customary  time  for 
unloading  a  cargo  of  salt  which  was  fifteen  days  for  a  cargo 
of  the  present  bulk,  Sundays  and  rainy  days  excepted.     The 
owners   proposed   a  compromise   of  ten   days,   which  was 
refused.     This  dispute  occasioned  some  delay  in  the  vessel's 
reaching  the  dock  for  the  discharge   of  her  cargo.      She 
reached  t)ie  dock,  however,  in  a  few  days  after  her  arrival  in 
port,  and  commenced  the  discharge,  the  purchaser  receiving 
the  salt  in  lighters  and  carts,  and  continued  discharging  until, 
as  claimed,  more  than  the  ten  days  had  expired,  when  a  bill 
for  demurrage  of  the  vessel  was  presented  to  the  consignees, 
and  payment  demanded,  which  was  refused ;  and  thereupon 
the  owners  libelled  the  remaining  portion  of  the  cargo  for 
freight  and  demurrage. 

Now,  I  consider  it  quite  clear  that  the  charterers  were  not 
restricted  to  any  kind  of  cargo ;  and,  also,  that  the  agent  at 
Malaga  had  no  power  to  change  the  terms  and  conditions  of 
the  charter  party ;  and,  further,  that,  according  to  its  terms, 
the  ship  was  bound  to  bring  back  a  cargo  from  either  Gibral- 
tar or  Malaga,  if  tendered  by  the  charterers,  or  their  agent ; 
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and,  hence,  that  the  claim  to  have  the  cargo  of  salt  discharged 
within  the  time  customary  for  the  dischai^e  of  a  cargo  of 
fruit,  was  not  well  founded.  According  to  the  charter-party, 
the  home  cargo  was  to  be  delivered  in  no  other  way  than 
"  dispatch  to  be  used ; "  and  the  better  opinion  seems  to  be, 
upon  the  proofs,  that  these  terms  refer  to  Custom  House 
time,  which  is  fifteen  days,  Sundays  and  rainy  days  excepted. 
When,  therefore,  this  suit  was  commeuced,  this  time  not  hav- 
ing expired,  no  right  of  action  existed  for  the  balance  of  the 
freight,  that  not  being  due,  by  the  terms  of  the  charter-party, 
till  the  discharge  of  the  cargo  at  the  home  port ;  and  there 
was  no  ground  for  a  claim  for  demurrage. 

I  agree  that  the  master  had  a  lien  upon  the  cargo  for  the 
balance  of  the  freight,  and  might  have  retained  enough  of  it 
to  satisfy  the  payment ;  but  no  right  of  action  to  recover  it 
accrued  till  the  owner  had  fulfilled  his  part  of  the  contract, 
namely,  the  delivery  of  the  goods.  {Abbott  on  Shipping^  Per- 
hma*  7th  Am.  edition^  rruvrg.  page  877,  and  note  2  ;  Arthv/r  v. 
The  Schooner  Cassius^  2  Story^  81.) 
The  decree  below  must  bo  affirmed. 


EicHABD  Imlay 

The  Norwich  and  Worcester  Eailroao  Company. 

In  Equity. 

Where  a  patent  expires  after  the  filing  of  a  bill  in  Equity  founded  on  it^  and  be- 
fore the  hearing,  the  Court  can  order  an  account  and  grant  other  relief,  al- 
though no  injunction  can  b^  awarded. 

The  invention  of  Richard  Imlay,  covered  by  his  patent  of  September  21st, 
1837,  for  an  "  improvement  in  the  mode  of  supporting  the  bodies  of  railroad 
cars  and  carriages,"  was  two  cylinder  plates,  male  and  female,  one  within  the 
other  and  acting  in  combination,  one  attached  to  the  truck  and  the  other 
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to  the  car  body,  substantially  as  set  forth  in  the  specification,  whereby 
the  truck  and  carriage  were  combined  to  give  support  to  all  kinds  of  eight- 
wheeled  railroad  car  bodies,  upon  springs,  or  in  any  other  form  or  size,  where- 
by the  application  of  the  same  essential  means  was  substantially  made,  to 
obtain  the  same  object. 

The  use  and  application  of  the  two  cylinder  plates,  one  within  the  other,  to  give 
substantial  support  to  the  railroad  carriage,  is  the  use  and  application  of  the 
essential  means  discovered  by  and  patented  tq  Imlay,  and  is  a  violation  of 
his  patent,  even  though  other  means  are  used,  in  connection  with  them,  to 
to  give  the  required  support,  and  such  other  means  better  accomplish  the  ob- 
ject. 

Patents  are  to  be  construed  liberally,  and  are  not  to  be  subject  to  a  strict  and 
rigid  interpretation.  « 

Where,  in  two  devices,  the  end  to  be  accomplished  is  the  same,  and  che  substan- 
tial means  to  accomplish  the  end  are  the  same,  the  two  devices  are  identicali 
though  one  may  accomplish  the  end  more  effectually  than  the  other. 

(Before  Ingebsoll,  J.,  Connecticut,  October,  1858.) 

This  was  a  final  hearing,  ou  pleadings  and  proofs,  on  a 
bill  in  Equity,  founded  upon  Letters  Patent  granted  to  the 
plaintiff,  September  2l8t,  1837,  for  14  years  from  that  day, 
for  an  "  improvement  in  the  mode  of  supporting  the  bodies  of 
railroad  cars  and  carriages."  The  claim  of  the  patent  was, 
"  the  application  of  the  vibrating  cylinder  plates,  as  set  forth 
in  the  specification,  whereby  to  support  all  kinds  of  eight- 
wheeled  railroad  carriage  bodies  upon  springs,  or  in  any  other 
form  or  size,  whereby  the  same  principle  is  used,  to  obtain  the 
same  object."  On  the  1st  of  September,  1851,  the  patent 
was  extended  for  7  years  from  the  2l6t  of  September,  1851. 
The  bill  set  forth,  that  the  defendants  were  using  the  patented 
improvement,  without  license,  and  prayed  for  an  injunction, 
an  account  and  other  relief.  The  patent  was  in  force  when 
the  bill  was  filed,  but  had  expired  at  the  time  of  the  hearing. 

Bal/ph  L  Ingersoll  and  George  Oiffordj  for  the  plaintiff. 

Roger  S,  Bald/win  and  Edward  Perkins^  for  the  defend- 
ants. 

Ingersoll,  J.    Exception  has  been  taken  by  the  defend- 
ants, that,  as  an  injunction  cannot  now  be  ordered,  the  ac- 
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oonnt  and  the  other  relief  sought  by  the  bill  cannot  be  grant- 
ed ;  that  the  ordering  of  the  account,  and  the  granting  of  the 
other  relief,  are  ancillary  to  the  granting  of  the  injunction  ; 
and  that  an  account  cannot  be  ordered,  unless  an  injunction  is 
also  ordered.  The  Patent  Act  of  July  4th,  1836,  (5  U.  S. 
Stat,  at  Large^  124,)  in  its  17th  section,  provides,  that  all  ac- 
tions, suits,  controversies,  and  cases  arising  under  any  law  of 
the  United  States  granting  or  confirming  to  inventors  the 
exclusive  right  to  their  inventions  and  discoveries,  shall  be 
originally  cognizable,  as  well  in  Equity  as  at  law,  by  the  Cir- 
cuit Courts  of  the  United  States.  And  it  has  been  expressly 
decided  by  Judge  Grier,  in  a  case  before  him,  on  the  Sickels 
patent,  that,  when  the  patent  has  expired  between  the  time  of 
the  filing  of  the  bill  and  the  hearing,  an  account  can  be  or- 
dered and  other  relief  granted,  though,  on  account  of  the 
expiration  of  the  patent,  an  injunction  to  restrain  the  future 
use  cannot  issue.* 


*  The  case  referred  to  is  that  of  Siekels  t.  The  Gloucester  Manufacturing  Co, 
decided  by  Mr.  Justice  Grier,  in  the  Circuit  Court  for  the  District  of  New  Jer- 
sey, at  the  September  Term,  1856.  In  his  opinion  in  tliat  case,  Judge  Grier 
says :  "  It  is  contended  that  Courts  of  Equity  entertain  Jurisdiction  of  patent 
and  copyright  cases  only  for  the  purpose  of  injunction ;  that  the  equity  for  the 
account  is  strictly  incident  to  the  injunction ;  and  that,  therefore,  if  an  injunc- 
tion it  refused,  or  for  any  reason  cannot  be  decreed,  an  account  cannot  be  given, 
but  the  plaintiff  must  resort  to  a  Court  of  law.  This  proposition  may  be  con- 
ceded as  a  correct  statement  of  the  general  rule,  as  settled  in  England.  (See 
AdoLiM?  Equity,  219;  Hindmareh  on  Paienta^  361 ;  Baily  y.  Taylor ^  1  Rimdl  4b 
Jfylne,  73.)  This  doctrine  had  its  origin  in  the  case  of  Jesus  College  v.  Bloom^ 
(3  Aikyns,  264,  and  Amh.,  54,)  as  applied  to  bills  to  restrain  waste ;  but,  since 
that  time,  the  exceptions  to  the  rule  haye  become  so  nnmerous,  that  the  rule  can 
hardly  be  recognized  as  existing.  The  bill  needs  only  to  pray  a  discovery  for  the 
purpose  of  account,  and  it  wiU  be  sustained  for  the  account  only.  (See  2  Eden 
an  Ir^nciicns,  by  Walermcm,  245.)  The  proposition,  it  is  said,  cannot  be  main- 
tained, that  a  Court  of  Equity  will  not  interfere  to  direct  an  account  when  indeb- 
iiaius  assumpsit  will  lie  at  law.  Nor  is  the  converse  of  the  proposition  true,  that 
Equity  ill  decree  an  account  in  all  cases  where  an  action  for  money  had  and  re- 
ceived, or  ind^ntaius  OMumpsit^  may  be  brought.  But,  whenever  the  subject- 
matter  cannot  be  as  weU  investigated  in  those  actions,  a  Court  of  Equity  exer- 
cises a  sound  discretion  in  decreeing  an  account.  (See  Carlisle  v.  Wilson^  13 
Fesey,  214,  dsc)    As  it  appears,  in  this  case,  that,  in  order  to  ascertain  the 


280  CONNECTICUT, 


Imlsy  V.  The  Norwich  &  Worcester  B.  B.  Co. 


The  validity  of  the  patent  is  not  questioned  by  tbe  defend- 
ants. They  admit,  that  the  thing  patented  was  new  and 
useful,  and  that  the  patent  secured  to  Imlay  that  which 
it  purported  to  secure  to  him.  Only  that  part  of  the 
bill  is  denied,  which  charges  that  the  defendants  are  using 
and  have  used  the  device,  the  exclusive  right  to  use  which 
was  secured  to  Imlay  by  the  patent. 

Two  questions,  therefore,  are  presented  for  determination : 

1.  What  does  the  patent  purport  to  grant  and  secure  to  Imlay  ? 

2.  What  do  the  defendants  use?  And,  having  determined 
these  two  questions,  then  this  further  question  will  be  pre- 
sented :  Is  the  device  used  by  the  defendants,  or  any  one  of 
the  devices  used   by  them,  substantially  like  the  device  or 

extent  of  the  plaintiffs'  damages,  it  might  become  necessary  to  have  a  discov- 
ery  and  account  of  profits  from  saving  of  fuel  by  using  his  invention,  I  see  no 
good  reason  why  the  Court  might  not  retain  jurisdiction  of  the  case  for  that 
purpose,  even  on  the  principle  of  the  English  cases.  The  jurisdiction  of  the 
Court  ought  not  to  depend  on  the  accident  of  the  date  of  its  decree.  If,  in  this 
case,  the  decree  were  dated  on  the  19th  of  May,  1856,  the  jurisdiction  of  the 
Court  could  not  be  doubted,  while  it  is  challenged  as  Impotent  to  give  any  de- 
cree on  the  21st  of  the  same  month.  If  the  complainants  are  able  to  sustain 
their  case  on  the  other  points,  and  it  was  absolutely  necessary,  to  sustain  our 
decree,  that  an  injunction  form  a  part  of  it,  I  would  order  the  decree  to  be  en- 
tered nunc  pro  tunCf  as  of  the  date  of  the  19th  of  May  last.  The  delays  of  a 
Court  of  Chancery  should  not  be  suffered  to  operate  as  a  bar  to  the  complain- 
ants' suit.  But  the  Courts  of  the  United  States  have  their  jurisdiction  over  con- 
troversies of  this  nature  by  statute,  and  do  not  exercise  it  merely  as  ancillary  to 
a  Court  of  law.  The  17th  section  of  the  Patent  Law  of  1836  ordains,  that  '•  all 
actions,  suits,  controversies  and  cases  arising  under  any  law  of  the  United 
States  granting  or  confirming  to  inventors  the  exclusive  right  to  their  inventions 
or  discoveries,  shall  be  originally  cognizable,  as  well  in  Equity  as  at  law,  by  the 
Circuit  Courts  of  the  United  States."  Besides  this  general  and  origiDal  cogni- 
zance or  jurisdiction  over  the  whole  subject-matter,  a  special  power  is  conferred 
on  the  Circuit  Courts  to  grant  injunctions.  Having  such  original  cognizance  of 
these  controversies,  the  Courts  of  the  United  States  do  not,  in  all  cases,  require 
a  verdict  at  law  on  the  title,  before  granting  a  final  injunction,  or  concede  a 
right  to  either  party  to  have  every  issue  as  to  originality  or  infVingement  tried 
by  a  jury.  Exercising  our  jurisdiction  in  these  controversies,  not  by  assump- 
tion for  a  special  purpose  only,  or  as  ancillary  to  other  tribunals,  but  under  ple- 
nary authority  conferred  by  statute,  the  technical  reasons  which  compelled  the 
English  Chancellor  to  refuse  a  decree  for  an  account  where  be  could  not  decree 
an  injunction^  can  have  no  application.    This  point  is,  therefore,  overruled." 
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invention  secured  to  Imlaj,  or  any  substantial  portion  of  tlie 
same  ? 

The  invention  of  Imlay  was  designed  to  afford  a  new  and 
improved  mode  of  supporting  the  bodies  of  eight-wheeled 
railroad  cars  upon  the  trucks  on  which  they  are  placed ;  to 
supply  a  more  safe  and  useful  connection  between  the  truck 
and  the  car  body  than  had  before  been  known,  by  the  support 
which  the  invention  would  afford  to  such  connection  ;  to  more 
effectuall}^  usefully  and  safely  unite  the  two— the  truck  and 
the  car  body — into  one,  for  the  use  fov  which  the  car  was  de- 
signed, the  transportation  of  passengers  and  freight ;  to  effec- 
tually ensure  the  keeping  of  the  car  body  on  the  truck,  in  its 
proper  position,  by  the  support  provided  ;  while,  at  the  same 
time,  the  car,  composed  of  the  body  and  trucks,  could  move 
with  facility  and  ease,  upon  the  track  of  the  road,  as  desired. 
The  support  for  tbe  car  body  required,  was  a  support  while 
the  car  was  in  motion  ;  and  the  design  of  the  invention  was, 
to  give  such  support,  to  keep  the  car  body  on  the  truck 
safely,  securely,  and  in  proper  position,  while  the  car  was  in 
motion.  The  support  particularly  required  was  a  longitudinal 
and  lateral  support.  Without  a  longitudinal  support,  there 
would  be  no  sufficient  protection  for  the  carriage  to  remain 
on  the  truck  in  proper  position,* either  in  the  forward  or  back- 
ward movements  of  the  car,  especially  in  the  case  of  a  colli- 
sion, or  when  it  should  meet  with  any  obstruction.  Without 
a  lateral  support,  there  would  be  no  sufficient  safeguard  to 
protect  the  carriage  from  being  thrown  off',  or  turned  over  on 
the  side.  A  vertical  support  was  also  required.  But  such 
vertical  support  would  be  of  no  sufficient  use  in  a  car  moving 
at  a  rapid  rate  of  speed,  unless  there  was  both  a  longitudinal 
and  lateral  support ;  and  the  object  of  the  patentee,  in  the 
invention  which  he  made,  and  which  he  described  in  his 
specification,  was  to  afford  support  and  protection  in  these 
several  particulars.  By  such  invention,  any  movement  was 
allowed  in  turning  curves,  and  also  a  complete  rotary  move- 
ment, if  desired. 

The  essential  means  used  to  accomplish  the  desired  result, 


282  CONNHCTICUT, 


Imla^  «.  ThA  Norwioh  A  Woieester  B.  B.  Go. 


and  to  afford  the  support  required  and  intended,  in  the  par- 
ticulars above  stated,  are  two  cylindrical  plates,  one  placed 
above  and  within  the  other,  in  the  middle  of  the  width  of  the 
car,  at  or  near  each  end  of  the  car,  one  strongly  confined  and 
fastened  to  the  carriage,  the  other  strongly  confined  and  fas- 
tened to  the  truck,  and  which  cylindrical  plates,  being  so  ap- 
plied, the  one  entering  the  other  to  a  sufficient  depth,  afford 
the  support  desired  and  intended,  without  the  aid  of  any 
otlier  instrumentality. 

The  specification  describes  how,  by  these  means,  tlie  re- 
qnu*ed  support  in  the  particulars  above-named  is  given,  and 
the  desired  result  is  obtained,  without  any  aid  from  any  other 
instrumentality ;  and  the  description  Is  intended  to  show  how, 
by  these  means,  the  support  in  the  particulars  above-named 
can  be  effectually  afforded  ;  not  only  how  it  can  be  afforded 
in  one  of  the  particulars  named,  but  in  all  of  them  ;  not  only 
how  danger  is  guarded  against,  and  safety  secured  from  the 
vertical  pressure,  but  also  how,  from  the  longitudinal  and 
lateral  pressure. 

A  hollow  round  cast-iron  bed-plate  is  made,  two  feet  in 
diameter,  more  or  less,  flat  upon  the  bottom,  and  of  sufficient 
thickness,  for  strength,  to  support  the  weight  which  it  is 
intended  to  sustain.  It  has' an  upright  rim  projecting  up- 
wards all  around  its  periphery,  two  inches  high  more  or  less, 
and  about  one  inch  thick.  The  bottom  of  this  bed-plate  id 
turned,  upon  the  inside,  flat  or  level,  and  the  top  edge  of  the 
rim  horizontal  and  true,  and  its  inner  periphery  vertical  and 
smooth.  A  top  plate  of  the  same  diameter  is  made,  with  a 
rim,  projecting  downwards,  of  nearly  the  same  thickness  as 
that  of  the  bed-plate  rim,  but  not  quite  so  deep.  This  is 
turned  into  the  exterior  rim,  so  as  to  make  nearly  a  elose  fil. 
It  has  a  flange  projecting  sufficiently  to  cover  the  exterior 
rim  of  the  bed-plate,  the  under  side  of  which  is  turned  smooth, 
so  as  to  correspond  to  the  top  edge  of  the  under  rim.  The 
interior  of  the  top  plate  is  made  convex,  projecting  down- 
wards from  the  rim,  towards  the  centre,  and  about  one^ix- 
teenth  of  an  inch  deeper  in  the  finish  than  the  rim  of  the 
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bed-plate,  and  is  all  turned  Bmooth  upon  the  ineide,  and  the 
centre  is  made  to  bear  upon  the  centre  of  the  bed-plate,  upon 
a  surface  of  four  inches  in  diameter,  more  or  less.  Upon 
this  centre  the  whole  weight  of  the  car  body  and  load  rest, 
while,  at  the  same  time,  the  bed-plate  can  vibrate  or  revolve, 
under  the  cap-plate,  sufficiently  for  all  of  the  curves  and  cross- 
ings of  the  road,  or  can  make  an  entire  revolution,  if  desired. 
The  bed-plate  is  made  fast  upon  the  centre  of  the  truck.  The 
cap-plate  is  made  fast  to  the  carriage  body.  The  centre  of 
the  cap-plate  being  made  a  grain  deeper  than  the  height  of 
the  exterior  rim,  the  flange  of  the  top  plate  is  left  free  from 
the  rim  of  the  bed-plate,  except  when  the  cap  is  out  of  level, 
at  which  time  the  rims  gripe  each  other,  and  th^s  prevent  its 
being  tilted  out  of  the  bed. 

It  will  thus  be  seen,  that,  by  the  application  of  these  es- 
sential means,  as  described,  a  mode  of  supporting  eight- 
wheeled  railroad  car  bodies  on  their  trucks  was  adopted  ;  that, 
by  tlie  connection  made  by  these  means,  a  support  was  given 
to  the  carriage,  to  keep  and  hold  it  in  its  proper  and  desired 
position  on  the  truck;  that  the  support  and  protection 
afforded  was  a  longitudinal  one,  when  the  car  was  moving 
in  a  forward  or  backward  direction,  or  when,  by  collision 
or  any  other  cause,  force  was  applied  to  it  lopgitudinally — a 
lateral  one,  when  turning  curves,  or  when  the  car.  from  any 
cause,  received  a  lateral  or  side  direction — and  a  vertical  one ; 
that  a  vertical,  longitudinal,  and  lateral  safeguard  against 
danger  was  provided,  which  was  new  and  useful.  And  the 
patent  secured  to  the  patentee  the  exclusive  right,  during  the 
existence  of  the  patent,  to  the  use  and  application  of  these 
essential  means  described — two  cylinder  plates,  male  and 
female,  one  within  the  other,  and  acting  in  combination,  one 
attached  to  the  truck  and  the  other  to  the  car  body,  substan- 
tially as  set  forth  in  the  specification  whereby  the  truck  and 
carriage  were  combined,  to  give  support  to  all  kinds  of  eight- 
wheeled  railroad  car  bodies,  upon  springs,  or  in  any  other 
form  or  size,  whereby  the  application  of  the  same  essential 
means  was  substanially  made,  to  obtain  the  same  object. 
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The  devices  whicb  the  defendants  use  and  apply,  to  con- 
nect their  car  bodies  with  the  trucks,  and  to  give  Bupport  ver- 
ticallj,  longitadinall;  and  laterally,  to  the  carriage  while  on 
the  truck,  and  to  keep  it  in  its  proper  position,  and  to  secure 
it  from  being  detached  from  the  truck,  and  to  enable  the 
whole  to  work  easily,  OBefully,  safely  and  securely,  are  the 
ordinary  king-bolt,  such  as  is  used  to  connect  the  carriage  to 
the  forward  wheels  in  the  common  road  wagon,  connecting 
the  carriage  with  the  truck,  and  passing  through  the  centre  of 
the  two  cylinder  plates  hereinafter  mentioned  j  side  bearings, 
near  the  sides  of  the  carriage,  resting  on  the  truck,  and  which 
arc  intended  as  a  vertical  support  to  the  carriage ;  and  two 
cylindrical  plates,  male  and  female,  one  within  the  otlier,  and 
acting  in  combination,  one  strongly  attached  and'fastened  to 
the  truck,  the  other  strongly  attached  and  fastened  to  the  car- 
riage in  the  middle  of  the  width  thereof,  and  at  or  near  each 
end.  The  cylindrical  plates  used  by  the  defendants,  they 
call  "  guard  collars  "  for  the  king-bolt. 

It  is  claimed  that  thesedevices,  as  they  are  used  and  ap- 
plied on  the  railroad  carsof  the  defendants,  are  intended  to  be 
so  arranged  and  adjusted  that  the  whole  vertical  support  is  to 
be  afforded  by  the  side  bearings,  and  the  wliole  longitudinal 
and  lateral  support  by  the  king-bolt,  or  the  king-bolt  and  side 
bearings  combined;  and  that  the  two  cylinder  plates  are  so 
arranged  and  applied  that  they  do  not  touch  each  otiier,  and, 
therefore,  do  not  afford  any  vertical,  longitudinal  or  lateral 
)ort  to  the  carriage  while  on  the  trucks ;  that  they  are 
e  guard  collars,  useful  only  in  case  the  king-bolt  should 
out  of  plaee,  or  should,  from  any  canse^  not  perform  its 
3er  function,  to  hold  togetlier,  in  their  proper  places,  the 
iage  and  the  truck,  and  to  give  to  the  carriage  the  neces- 
longitudinal  and  lateral  support. 

[n  the  practical  operation  of  the  devices,  aa  applied  and 
I  by  the  defendants  on  their  cars,  it  frequently  occurs,  from 
wear  of  the  side  bearings,  or  from  the  manner  in  which 
devices  are  adjusted,  that  the  interior  of  the  top  cylindri- 
plate,  which  projects  downward  into  the  cylindrical  bed-  . 
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plate  towards  its  bottom,  is  made  to  bear  upon  the  bottom  ot 
the  bed-plate,  ou  the  inside  thereof,  so  that  the  weight  of  the 
car  body  and  load  rests  upon  it,  either  wholly  or  in  part.  If, 
for  any  cause,  the  side  bearings  cease  to  afford  any  vertical 
support,  then  the  whole  vertical  support  is  afforded  by  the 
cylindrical  plates ;  and  it  frequently  occurs,  from  the  wear  of 
the  king-bolt,  or  from  some  defect  in  it,  or  from  an  adjustment 
of  the  several  devices,  that  the  inner  cylindrical  plate  does 
actually  press  upon  the  outer  one,  on  the  inside,  both  longi- 
tudinally and  laterally,  and  that  thus,  by  the  mode  in  which 
they  are  applied,  they  do  actually  afford  a  longitudinal  and 
lateral  support ;  and  whenever,  from  any  cause,  the  king-bolt 
and  the  side  bearings  become  useless,  the  cylinder  plates,  as 
applied  are  the  only  essential  means  which  afford  the  entire 
vertical,  longitudinal  and  lateral  support. 

But  I  do  not  dispose  of  the  case  upon  this  limited  view ; 
for  the  use  and  application  of  the  two  cylinder  plates,  one 
within  the  other,  as  the  defendants  claim  they  are  used  and 
applied  on  their  eight-wheeled  railroad  cars,  would  be  in  vio- 
lation of  the  rights  secured  to  the  plaintiff  by  his  patent. 
Such  use  and  application  would  give  substantial  support  to 
the  railroad  carriage,  and  would  be  the  use  and  application  of 
the  essential  means  discovered  by  and  patented  to  the  plain- 
tiff. It  is  not  necessary  that  such  use  and  application  should 
be  the  only  essential  means  l^y  which  the  support  is  afforded, 
to  make  such  use  and  application  an  infringement  of  the 
plaintiff's  patent.  If  it  were,  all  patents  could  be  infringed 
with  impunity,  by  adding  something  to  the  means  patented. 
If  they  are  an  essential  means,  though  other  means  are  used 
in  connection  with  them,  to  give  the  required  support,  the 
patent  has  been  infringed,  even  though  the  object  or  result  to 
be  secured  by  such  other  means  in  connection,  is  better  accom- 
plished. 

The  application  of  the  cylinder  plates,  one  within  the 
other,  as  the  defendants  claim  they  are  applied  by  them,  is  for 
some  purpose.    Before  the  invention  of  the  plaintiff,  such  ap- 
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plication  to  railroad  cars  had  never  been  known;  and  the 
general  use  of  snch  application,  since  the  invention  of  the 
plaintiff,  in  one  form  and  another,  on  all  eight-wheeled  rail- 
road cars,  on  most,  if  not  all,  of  the  railroads  in  the  country, 
shows  that  such  use  was,  and  is,  for  a  highly  useful  pui-pose. 
It  was,  and  is,  to  accomplish  a  desirable  result.  The  defend- 
ants say,  that  the  cylinder  plates,  as  used  and  applied  by 
them,  are  merely  the  guard  collar  for  the  king-bolt,  which 
king-bolt  affords  the  longitudinal  and  lateral  support  to  the 
carriage.  Upon  this  hypothesis,  they  are  used  and  applied  as 
an  aid  to  the  support  afforded—^as  an  essential  means  to  make 
the  support  effectual — as  an  assistant  to  make  the  support  se- 
cure; and  it  has  already  been  shown,  that  it  is  not  necessary 
that  the  way  in  which  they  are  apph'ed  should  afford  the 
sole  support  rendered,  to  make  the  use  and  application  an  in- 
fringement of  the  patent.  They  are  means  used,  the  more 
effectually  and  securely  to  keep  and  hold  in  proper  position 
the  carriage  on  the  truck.  The  object  of  support,  and  the 
meaning  of  the  word,  as  it  is  used  in  the  patent,  were  to  keep 
and  hold  the  carriage  safely  and  securely  in  such  pro]">er  posi- 
tion ;  and  the  devices  used  by  the  defendants  are  for  that  pur- 
pose. None  of  them  are  for  any  otlier  purpose.  The  cylin- 
der plates,  as  used  by  them,  one  within  the  other,  are  for  that 
purpose,  and  are  effective  in  aid  of  the  accomplishment  of  such 
purpose,  whether  called  a  guard  collar  for  the  king-bolt,  or 
called  by  any  other  name.  Their  office  is,  to  securely  and 
safely  keep  and  hold,  without  any  other  instrumentality, 
the  carriage  in  its  proper  position  on  the  truck,  whenever, 
from  any  cause,  the  king-bolt  and  side  bearings  are  inefficient 
for  that  purpose.  When,  from  any  cause,  the  king-bolt  and 
aide  bearings  do  not  perform  their  offibe,  they  are  the  only 
device  to  keep  the  carriage  in  such  proper  position,  and  to 
afford  it  the  necessary  vertical,  longitudinal  and  lateral  sup- 
port ;  and  it  is  not  necessary,  when  the  cylinder  plates  ha\^e 
been  used  and  applied,  as  they  have  been  used  and  applied  by 
the  defendants,  that  the  king-bolt  and  side  bearings  should  be 
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inefficient  before  there  can  be  an  infringement  of  the  patent. 
The  patent  may  be  violated,  though  the  inner  cylindrical 
plate  may  not  actually  press  upon  the  outer  one. 

Patents  are  to  be  construed  liberally,  and  are  not  to  be  sub- 
ject to  a  strict  and  rigid  interpretation.  The  rights  secured 
are  to  be  protected  against  any  substantial  violation.  Formal 
and  subtle  differences  are  to  be  disregarded.  Where,  in  two 
devices,  the  end  to  be  accomplished  is  the  same,  and  the  sub- 
stantial means  to  accomplish  the  end  are  the  same,  the  two 
devices  are  identical,  though  one  may  accomplish  the  end 
more  effectually  than  the  other. 

With  this  view  of  the  case,  there  must  be  a  decree  in  favor 
of  the  plaintiff,  as  prayed  for,  except  as  to  that  part  of  the 
prayer  which  seeks  for  an  injunction  to  restrain  a  further  use. 
As  the  patent  has  now  expired,  an  injunction  against  a  further 
use  cannot  be  ordered. 


Theodore  W.  Eilet  vs.  Hugh  Maxwell. 

Where  an  excess  of  duties,  which  had  been  exacted  by  a  Collector,  was  repaid, 
but  without  interest,  and  the  payment  was  accepted :  Held,  that  a  separate 
suit  for  the  interest  on  the  excess  could  not  afterwards  be  maintained,  even 
though  the  party,  at  the  time  of  receiving  the  principal,  claimed  to  reserve 
his  right  to  the  interest. 

(Before  Nelsox,  J.,  Southern  District  of  New  York,  December  3d,  1858.) 

This  was  an  action  against  the  Collector  of  the  port  of  New 
Fork,  to  recover  interest  on  an  ex^cess  of  duties  paid.  Tlie  ex- 
cess, after  having  been  exacted,  was  repaid  to  the  phiintiff,  but 
without  interest,  and  its  payment  was  acknowledged  by  him 
in  a  receipt,  which  stated  that  he  asked  payment  of  the  inter- 
est on  the  excess,  and  reserved  his  legal  rights.  At  the  trial, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court. 
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John  jS.  MbOuUohy  for  the  plaintiflT. 

John  MoKeon^  {District  Attorney^  for  the  defendant. 

Nelson,  J.  The  plaintiff  prechided  himself  from  bring- 
ing a  separate  suit  for  the  interest,  after  accepting  the  princi- 
pal, even  though  he,  at  the  time,  claimed  to  reserve  the  right 
to  do  so.      There  must  be  a  judgment  for  the  defendant. 


Oklando  B.  Potter  and  Nathaniel  Wheeleb 
Goodrich  Holland.     In  EQurrr. 

The  inventions  of  Ailen  B.  Wilson,  embodied  in  his  patent  of  November  12th, 
1850,  for  "improvements  in  sewing  machines^"  as  reissued  January  22d,  1866, 
and  December  9th,  1856,  defined  and  explained. 

A  patent  is  prima  facie  evidence  that  the  grant  contained  in  it  is  valid,  that 
what  it  purports  to  secure  was  new  and  required  invention  and  is  useful,  and 
that  it  was  invented  by  the  patentee ;  and  such  prima  facie  evidence  must 
have  full  efiect  unless  it  is  rebutted  by  sufficient  countervailing  evidence. 

The  decision  of  the  Commissioner  of  Patents  in  reissuing  a  patent,  imder  §  13  of 
the  Act  of  July  4th,  1836,  (6  U.  S.  Stat  at  Large,  122,)  that  the  reissued  patent 
is  for  the  same  invention  originally  discovered  and  intended  by  the  patentee 
to  be  secured  by  the  original  patent  is  not  re-ezaminable  by  this  Court,  unless 
itjs  apparent,  upon  the  face  of  the  patent,  that  the  Commissioner  has  exceeded 
his  authority,  or  unless  there  is  a  clear  repugnancy  between  the  old  and  the 
new  patents,  or  unless  the  new  one  has  been  obtained  by  collusion  between  the 
Commissioner  and  the  patentee. 

Wilson  having  invented  a  new  mechanical  automatic  feed  motion  in  a  se^^ng 
machine,  which  is  not  to  be  used  in  conjunction  with,  or  in  aid  of,  or  iu  addi- 
tion  to,  any  old  mode  offending,  but  is  a  new  and  independent  element,  in  a  new 
combination  consisting  of  a  table  or  platform  to  support  the  material  to  be 
sewed,  and  a  sewing  mechanisnf,  and  such  new  feed  motion,  such  combination 
forming  a  new  machine :  ffdd,  that  such  machine  is  a  new  and  different  ma- 
chine from  a  machine  containing  the  combination  of  the  old  elements — a  table 
or  platform,  and  a  sewing  mechanism,  and  another  kind  of  feed  motion — and 
is  not  merely  an  improvement  on  the  machine  containing  such  combination  of 


DECEMBER,  1858.  239 


Potter  V.  Holland. 


old  elements ;  and  that  Wilson  has  a  right  to  cover,  by  his  patent,  the  combi- 
nation, in  a  single  machine,  of  the  two  old  elements — a  table  or  platform,  and  a 
sewing  mechanism — and  the  new  feed  molion,  and  is  not  obliged  to  limit  his 
claim  to  an  improvement  on  the  old  feed  motion. 

A  ptdent  is  to  be  construed  liberally,  and  is  not  to  be  subjected  to  a  rigid  inter- 
pretation; and  it  is  to  be  presumed  that  the  Commissioner  of  Patents  has 
done  his  duty  and  has  not  granted  a  patent  when  he  ought  not  to  have 
granted  one. 

The  validity  of  a  patent  is  not  to  be  determined  by  the  amount  of  invention  re- 
qnired  to  produce  what  it  oovers.  If  the  device  is  new  and  useful,  there  is  a 
sufficient  amoant  of  invention  to  authorize  a  patent. 

The  effect  of  quiet  enjoyment,  acquiescence,  recoveries  without  collusion,  and 
strong  evidence  as  to  novelty,  in  inducing  the  issuing  of  a  provisional  injunction 
to  restrain  the  infringement  of  a  patent,  considered. 

To  authorize  such  an  injunction,  it  is  not  necessary  that  all  the  claims  of  a  patent 
should  have  been  infringed  by  the  defendant. 

(Before  Ingersoll,  J.,  Connecticut,  December,  1858.) 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  infringement  of  two  reissued  letters  patent,  for 
"improvements  in  sewing  machines,"  granted  to  Allen  B. 
Wilson,  and  assigned  to  the  plaintiffs,  one*^  being  No.  346, 
dated  January  22d,  1856,  and  the  other  being  No.  414,  dated 
December  9th,  1856.  They  were  both  of  them  reissues  of  a 
patent  granted  to  Wilson  November  12th,  1850. 

Roger  S.  Baldwin^  Ralph  L  IngerdoU,  and  George  Griff ord^ 
for  the  plaintiffs. 

James  T.  Brady  and  Edward  N.  Dicker son^  for  the  de- 
fendants. 

Ingebsoll,  J.  Prior  to  the  invention  of  Wilson,  the  cloth 
to  be  sewed  in  a  sewing  machine  had  been  fed  by  various  de- 
vices. In  some  of  the  machines  known,  the  material  to  be 
sewed  was  advanced  under  the  needle  by  the  hand  of  the  op- 
erator. In  other  machines,  the  material  was  secured  upon 
a  baster-plate  or  frame,  by  means  of  nippers  or  pins,  or  some 
suitable  contrivance,  and  this  plate  received  a  regular  pro- 
gressive motion,  through  the  agency  of  suitable  machinery. 
In  the  former  machine,  there  was  no  security  of  any  regular- 
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ity  of  Btitch  ;  but,  by  it,  curved  scams  could  be  sewed.  lu 
the  latter,  there  was  a  regularity  of  stitch,  but  the  baster- 
plate  hampered  the  free  motion  of  the  cloth,  prevented  its 
being  turned,  and  reduced  the  capabilities  of  the  machine, 
and  prevented  it  from  sewing  seams  of  any  considerable  de- 
gree of  curvature.  To  obviate  the  objections  to  the  old 
modes  Wilson  made  his  invention.  The  feed  between  his 
surfaces  is  not  effected  by  a  continuous  intermittent  motion  of 
the  surfaces  forward,  but  is  effected  by  the  reciprocating  in- 
mittent  motion  of  one  of  them  in  conjunction  with  the  pres- 
sure made  by  the  other  one.  He  dispenses  with  the  baster- 
plate  or  baster,  and,  by  the  instrumentalities  which  he  adopts, 
a  regularity  of  stitch  is  secured,  the  cloth  is  not  hampered  by 
the  baster-plate,  and  seems  can  be  formed  of  almost  all  de- 
grees of  curvature.  By  his  invention  the  difficulties  and  ob- 
jections incident  both  to  a  hand  feed  and  to  that  derived  from 
the  baster-plate  are  obviated,  while,  at  the  same  time,  the 
good  features  of  both  are  retained.  A  regularity  of  stitch 
and  the  sewing  of  curves  are  secured.  Surfaces,  as  before 
used  and  applied,  could  not  be  used  and  applied  to  cloth,  so 
as  to  sew  seams  of  any  considerable  degree  of  curvature.  By 
his  devices,  as  contrived,  the  cloth,  while  held  between  the 
surfaces,  can  be  turned  and  twisted  so  as  to  sew  curved  seams, 
it  being  grasped  in  only  a  small  portion  of  its  surface  by  the 
feeding  clamps. 

The  patent  No.  346  purports  to  be  for  the  invention  of  a 
new  and  useful  method  of  feeding  the  cloth  or  material  to  be 
sewed,  in  machines  for  sewing,  and  it  purports  to  grant  to 
Wilson  and  his  assigns,  the  exclusive  right,  for  fourteen  years 
from  the  12th  of  November,  1850,  (1.)  To  the  method 
described  in  the  specification,  of  causing  the  cloth  or  material 
to  be  sewed  in  a  sewing  machine,  to  progress  regularly,  by  the 
joint  action  of  the  surfaces  between  which  it  is  clasped,  and 
which  act  in  conjunction,  substantially  in  the  manner  and  for 
the  purposes  in  the  specification  mentioned ;  wliich  manner  is 
a  regular  intermittent  progress  of  the  cloth,  by  the  means 
described,  so  that  the  cloth,  while  grasped  by  the  surfaces, 
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can  be  turned  as  it  was  before  turned,  when  the  cloth  was 
advanced  by  the  hand  of  the  operator,  and  which  purpose  is 
to  secure  a  regularity  of  stitch,  and  also  that  seams  may  be 
sewed  of  any  considerable  decree  of  curvature ;  (2.)  To  the 
method  of  holding  the  cloth  or  other  material  at  rest  by  the 
needle,  as  described  in  the  specifications,  or  its  equivalent,  in 
combination  with  the  method  of  causing  it  to  progress  regu- 
larly as  in  the  patent  is  set  forth ;  (3.)  To  the  mode  of  arrang- 
ing feeding  surfaces  substantially  as  in  the  specification  set 
forth,  in  such  relation  to  the  needle,  that  they,  the  feeding  sur- 
faces, or  one  of  them,  shall  perform  the  oflSce  of  stripping  the 
cloth  or  material  from  the  needle,  as  it  rises  or  recedes  from 
it ;  (4.)  To  the  mode  of  mounting  and  attaching  one  of  the 
feeding  surfaces  to  some  other  part  of  the  machine,  as  de- 
scribed, so  that  it  may  be  removed  or  drawn  away  from  the 
other  surface  At  pleasure,  to  effect  the  objects  in  the  specifica- 
tion set  forth.  The  patent  is  prima  facie  evidence  that  the 
several  grants  of  right  contained  in  it  are  valid,  that  the  sev- 
eral things,  methods  and  devices  granted  were  new,  that  they 
are  useful,  that  they  required  invention,  and  that  they  were 
the  invention  of  Wilson ;  aad  this jprima  facie  evidence  must 
have  full  effect,  unless  it  is  rebutted  by  sufficient  countervail- 
ing evidence. 

The  invention  described  in  patent  No.  414,  purports  to  be 
certain  new  and  useful  improvements  in  machinery  for  sew- 
ing seams ;  and,  among  other  things,  it  purports  to  grant  to 
Wilson  the  exclusive  right,  for  fourteen  years  from  the  12th 
of  November,  1850,  to  the  combination,  in  a  single  machine, 
of  the  three  following  elements,  namely,  a  table  or  platform 
to  support  the  material  to  be  sewed,  holding  it  for  the  action 
of  the  needle,  and  presenting  it  properly  to  the  grasp  of  the 
feeding  apparatus  ;  a  sewing  mechanism  proper,  consisting  of 
a  needle  and  shuttle,  or  their  equivalents ;  and  a  mechanical 
feed  automatic,  causing  the  cloth  to  progress  regularly,  to 
which  the  cloth  is  not  attached,  and  so  grasping  the  cloth 
that  it  may  be  turned  and  twisted  by  the  hand  of  an  oper- 
ator, such  twisting  not  interfering  with  the  regular  progres- 
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eion  of  the  cloth,  .and  the  whole  being  constructed  and  acting 
together,  and  in  combination  with  each  other,  substantially  in 
the  manner  and  for  the  purposes  in  the  specification  set  forth. 
This  patent  ib prima  facie  evidence,  also,  that  the  grants  of 
right  contained  in  it  are  valid,  that  the  improved  combina- 
tion which  the  patent  purports  to  secure  was  new  and  is  use- 
ful, that  it  required  inventio.n,  and  that  Wilson  was  the  in- 
ventor of  the  same. 

The  patents  upon  which  this  bill  of  complaint  is  founded 
are  reissued  ones,  the  original  one  which  was  surrendered 
having  been  granted  on  the  12th  of  November,  1850.  The 
question  of  the  validity  of  the  surrender  has  been  heretofore 
argued  and  determined.  (See  Potter  v.  Holland^  ante^p,  206.) 

The  13th  section  of  the  Patent  Act  of  July  Ith,  1836, 
(5  U.  S.  Stat,  at  La/rge^  122,)  provide,  that,  whenever  any 
patent  shall  be  inoperative  or  invalid,  by  reason  of  a  defec- 
tive or  insufficient  description  or  specification,  or  by  reason  of 
the  patentee's  claiming  in  his  specification,  as  his  own  inven- 
tion, more  than  he  had  a  right  to  claim  as  new,  if  the  error 
shall  have  arisen  by  inadvertency,  accident  or  mistake,  and 
without  any  fraudulent  or  deceptive  intention,  it  shall  be  the 
duty  of  the  Commissioner,  upon  the  surrender  of  the  old  pat- 
ent, and  the  payment  of  the  further  duty  of  fifteen  dollars,  to 
cause  a  new  patent  to  be  issued  to  the  inventor  for  the  same 
invention,  for  the  residue  of  the  period  then  unexpired,  for 
which  the  original  patent  was  granted,  in  accordance  with  the 
patentee's  corrected  description  and  specification.  The  power 
and  duty  of  granting  a  new  patent  for  the  original  invention, 
when  a  lawful  surrender  of  the  old  patent  has  been  made, 
are  by  law  expressly  confided  to  the  Commissioner.  The  de- 
cision made  by  him  in  this  case  is,  that  the  reissued  patents 
are  for  the  same  invention  originally  discovered  and  intended 
by  the  patentee  to  be  secured  by  the  original  patent.  That 
decision  the  law  has  confided  to  his  judgment.  The  Court 
must  take  that  decision  as  a  lawful  exercise  of  his  authority. 
It  is  not  re-examinable  here,  unless  it  is  apparent,  upon  the 
face  of  the  patent,  that  the  Commissioner  has  exceeded  his 
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authority,  or  unless  there  is  a  clear  repugnancy  between  the 
old  and  the  new  patents,  or  unless  the  new  one  has  been  ob- 
tained by  collusion  between  the  Commissioner  and  the  pat- 
entee. {Woodward  v.  Stone^  3  Story ^  749.)  It  is  not  appa- 
rent upon  the  face  of  either  of  the  reissued  patents,  that  the 
Commissioner,  in  granting  the  same,  exceeded  his  authority  ; 
neither  does  there  appear  to  be  any  clear  repugnancy  between 
the  old  patent  and  the  new  ones;  nor  is  there  any  satisfac- 
tory evidence  to  show  that  either  of  tlie  new  patents  was  ob- 
tained by  collusion  between  the  Commissioner  and  the  pat- 
entee. The  exception  taken  by  the  defendant,  that  the  in- 
vention secured  by  the  reissued  patents  was  not  the  invention 
of  the  patentee  when  the  original  patent  was  granted,  and 
was  not  intended  by  him  to  be  secured  by  that  patent,  must, 
therefore,  fail.  Th^  grants  of  right  contained  in  the  reissued 
patents  must,  therefore,  be  considered  valid  grants  of  right, 
entitled  to  protection,  unless  it  appears  upon  the  face  of  the 
patent  that  they  are  invalid,  or  unless  the  prima  facie  evi- 
dence which  the  patents  afford,  that  the  several  things,  meth- 
ods and  devices  patented  were  new  and  useful,  that  they  re- 
quired invention,  and  that  they  were  the  invention  of  Wil- 
son, has  been  destroj^ed  by  sufficient  countervailing  testi- 
mony. 

What  is  patented  by  the  patent  No.  414  is  a  sewing  ma- 
chine, having  in  combination  the  three  elements  above  de- 
scribed, namely,  a  table  or  platform,  to  support  the  material 
to  be  sewed,  in  the  manner  stated;  a  sewing  mechanism 
proper,  as  described;  and  a  mechanical  feed  automatic,  as 
described.  The  only  element  that  is  claimed  to  be  new  is  the 
mechanical  feed  automatic,  by  which  the  cloth  is  made  to 
progress  regularly  to  be  sewed,  and  to  which  the  cloth  is  not 
attached.  It  is  insisted  by  the  defendant,  that,  before  the  in- 
vention of  Wilson,  a  sewing  machine,  having  in  combination 
the  three  elements,  of  a  table  or  platform,  to  support  the  ma^ 
terial  to  be  sewed,  a  sewing  apparatus,  and  a  feed  motion,  by 
which  the  cloth  was  made  to  progress  to  be  sewed,  was  known 
and  in  public  use ;  and  this  being  so,  it  is  claimed  that,  if 
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Wilson  did  invent  anew  mechanical  automatic  feed,  entirely 
unlike  any  feed  motion  before  known,  except  only  in  its  being 
a  feed  motion,  he  could  not,  by  the  patent  law,  have  patented 
to  him  the  combination,  in  a  single  machine,  of  the  elements 
of  the  table  or  platform,  to  support  the  material  to  be  sewed, 
and  the  sewing  mechanism,  which  constituted  two  of  the  ele- 
ments  of  the  old  combination,  and  the  new  mechanical  auto- 
matic feed  invented,  but  that  he  could  only  have  patented  to 
him  an  improvement  on  the  old  feed  motion,  by  which  the  old 
combination  would  be  made  more  useful,  and  that  a  patent 
for  such  a  new  combination  as  is  patented,  is  void.  "  Who- 
ever discovers  that  a  certain  useful  result  will  be  produced  in 
any  art,  machine,  manufacture  or  composition  of  matter,  by 
the  use  of  certain  means,  is  entitled  to  a  patent  for  it,  pro- 
vided he  specifies  the  means  he  uses,  in  a  manner  so  full  and 
exact,  that  any  one  skilled  in  the  science  to  which  it  apper- 
tains, can,  by  using  the  means  he  specifies,  without  any  addi- 
tion to  or  subtraction  from  them,  produce  precisely  the  result 
he  describes.  And,  if  this  cannot  be  done  by  the  means  he 
describes,  the  patent  is  void.  And,  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right  to  use  the  means 
he  specifies,  to  produce  the  result  or  eifects  he  describes,  and 
nothing  more."     {O^ReiUy  v.  Morse^  15  Howard^  62,  119.) 

Wilson  invented  a  new  mechanical  automatic  feed,  which 
causes  the  cloth  to  be  sewed  to  progress  with  a  regular,  inter- 
mittent motion,  and  to  which  the  cloth  is  not  attached.  It 
was  new,  never  having  before  been  known.  It  was  a  new 
mechanical  automatic  feed.  It  was  an  improvement  on  the 
old  feed  only  in  that  sense,  that  any  new  and  useful  mechani- 
cal device,  to  accomplish  a  given  object,  is  an  improvement 
on  all  other  known  mechanical  devices  to  accomplish  the 
same  object.  It  is  not  something  in  aid  of  the  old  mode,  and 
to  make  the  use  of  any  old  mode  better.  It  dispenses  with 
and  discards  the  old  modes,  and  substitutes  in  their  place 
other  means,  to  accomplish  a  useful  result.  It  is  not  an  addi- 
tion to  any  old  mode,  to  be  used  in  conjunction  with  such  old 
mode^  and  to  make  such  old  mode  better  and  more  efifectual. 
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If  it  were,  then  there  would  be  force  in  the  exception  taken 
by  the  defendant  to  the  patent  and  now  under  consideration. 
(Barrett  v,  HaUy  1  Mason^  447.)  Having  discovered  such 
new  mechanical  automatic  feed,  which  was  to  be  used  inde- 
pendent of  all  other  feeds,  and  not  in  conjunction  with,  or  in 
aid  of,  or  in  addition  to,  any  old  mode,  he  discovered,  that,  by 
tlie  use  of  the  means  by  which  it  was  accomplished,  in  com- 
bination with  a  table  or  platform,  to  support.the  material  to 
be  sewed,  in  the  manner  stated,  and  a  sewing  mechanism 
proper,  as  described,  a  new  machine  would  be  produced,  that 
would  accomplish  a  certain  useful  result.  By  the  Combina- 
tion of  these  means  in  a  machine,  the  elements  of  which  were 
partly  old  and  partly  new,  such  useful  result  is  produced.  If 
Wilson  made  this  discovery,  and  it  was  new,  the  patent 
which  purports  to  confer  on  him  the  exchisive  right  to  use 
these  means  in  combination,  in  a  machine  to  produce  such 
useful  result,  must  be  valid ;  and  it  was  his  discovery,  and  it 
was  new,  unless  the  old  combination  of  a  table  or  platform 
to  support  the  material  to  be  sewed,  and  a  sewing  apparatus, 
and  some  kind  of  a  feed  motion,  which  caused  the  cloth  to  be 
sewed  to  progress,  was  a  combination  of  the  same  means. 

If  Wilson's  new  mechanical  automatic  feed  were  but  an 
improvement  on  the  old  feed,  and  to  be  used  in  conjunction 
with  or  in  aid  of,  or  in  addition  to,  the  old  feed,  then  his  com- 
bination would  include  the  old  one ;  then  his  combination 
would  be  the  old  combination,  with  an  improvement  of  one  of 
the  old  elements  composing  the  old  combination  added  to  it; 
then  there  would  be  a  combination  of  the  aame  means,  in  what 
was  patented  to  him,  that  existed  in  the  old  mode,  with  some- 
thing in  addition,  to  improve  one  element  of  the  combination 
of  the  old  means  used.  But  it  has  been  already  shown,  that 
Wilson's  new  mechanical  automatic  feed  is  not  to  be  used  in 
conjunction  with,  or  in  aid  of,  or  in  addition  to,  the  old  feed, 
that  it  is  not  merely  an  improvement  on  the  old  feed,  but  that 
it  is  independent  of  it,  that  it  dispenses  with  it,  that  it  discards 
it,  that  it  is  an  entirely  new  device,  and  not  something  added 
to  an  old  device.    The  old  mode  was  not  a  combination  in- 
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clnding  all  feed  devices,  known  and  unknown,  but  only  one 
of  certain  known  devices,  acting  in  a  particular  way.  As 
Wilson's  mechanical  automatic  feed  is  not  used  in  conjunction 
with,  or  in  aid  of,  or  in  addition  to,  the  old  feed,  which  made 
one  of  the  elements  of  the  old  combination,  but  is  a  new  and 
independent  element  in  the  combination  patented  to  him,  and 
not  an  improvement  merely  in  one  of  the  elements  of  tlie  old 
combination,  it  must  be  held  that  a  machine  containing  the 
combination  of  elements  patented  to  him,  is  a  new  and  diifer- 
ent  machine  from  a  machine  containing  the  combination  of 
old  elements  known  before  his  invention,  and  not  an  improve- 
ment merely  (9t\  such  machine  containing  such  combination  of 
old  elements.  The  exception  taken  by  the  defendant  to  the 
validity  of  the  patent  No.  414,^mu8t,  therefore,  be  over- 
ruled. 

As  has  already  been  shown,  there  are  four  several  claims 
and  grants  of  right  in  the  patent  No.  346.  The  defendant 
admits  that  the  second  claim  is,  by  itself,  a  valid  claim.  But 
it  is  insisted  that  that  is  vitiated  by  the  patentee's  making,  in 
the  same  patent,  and  joining  with  it,  invalid  claims  of  right; 
and  exception  is  taken  to  the  other  three  claims.  It  is  urged 
that  each  of  the  other  three  claims  is  invalid. 

In  considering  the  questions  that  have  been  raised  against 
the  validity  of  the  patent,  it  should  be  borne  in  mind  that 
patents  are  to  be  construed  liberally ;  that  they  are  not  to  be 
subjected  to  a  rigid  interpretation  ;  and  that  it  is  to  be  pre- 
sumed that  the  Commissioner  has  done  his  duty,  and  has  not 
granted  a  patent  when  he  ought  not  to  have  granted  one. 

In  regard  to  the  first  claim,  the  ground  taken  is,  that  the 
cloth,  or  material  to  be  sewed,  will  not  progress  regularly, 
merely  by  the  joint  instrumentality  of  the  surfaces  between 
which  it  is  clasped  ;  that,  in  order  to  make  it  progress  regu- 
larly, the  aid  of  the  needle,  or  some  other  instrumentality,  is 
required  ;  that,  therefore,  no  useful  result  is  produced  by  the 
use  of  the  means  in  the  claim  specified ;  and  that  a  patent  for 
the  same  is  invalid.  It  appears,  by  tlie  operation  of  the  de- 
vices patented  to  Wilson,  when  they  are  properly  adjusted, 
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that  the  cloth,  or  material  to  be  sewed,  will  progress  or  go 
forward  regularly,  as  claimed,  by  the  joint  instrumentality  of 
the  surfaces  between  which  it  is  clasped,  without  the  aid  or 
assistance  of  any  other  instrumentality,  and  be  ready,  after  it 
has  progressed  and  gone  forward  as  desired,  to  be  acted  upon 
by  the  needle,  for  the  purpose  of  being  sewed.  The  instru- 
mentality of  the  needle  is  not  required  to  make  the  cloth  pro- 
gress or  go  forward.  It  is  a  security,  however,  that  the  cloth 
shall  be  kept  stationary  after  it  has  progressed  and  gone  for- 
ward, while  one  of  the  surfaces,  by  whose  instrumentality  the 
cloth  is  made  to  advance,  is  receding,  preparatory  to  another 
progress  of  the  cloth  forward,  as  desired,  by  tjhe  joint  instru- 
mentality of  the  same  two  surfaces  between  which  the  cloth  is 
clasped.  The  way  in  which  the  cloth  is  made  to  progress 
regularly  by  the  instrumentality  of  the  two  feeding  surfaces, 
without  the  aid  of  the  needle,  is  pointed  out  in  the  specifica- 
tion. To  effect  this  operation,  the  lower  feeding  surface  is 
roughened  by  small  teeth,  like  saw  teeth,  which,  when  moved 
in  one  direction,  slip  under  the  cloth,  without  moving  it,  but, 
when  moved  in  the  other  direction,  catch  the  material  on  the 
points  of  the  roughened  surface,  and  force  it  to  traverse  along 
with  the  surface.  When  the  devices  are  properly  adjusted, 
this  is  accomplished.  The  use  of  the  means  specified  in  th^ 
claim  does,  therefore,  produce  a  useful  result. 

It  is  insisted  that  the  third  grant  of  right  in  the  parent 
No.  346,  is  not  for  any  new  means  to  accomplish  a  useful  re- 
sult. Prior  to  the  invention  of  Wilson,  a  stripper  had  been 
known  and  used.  He  did  not  invent  the  stripper.  He  does 
not  pretend  to  have  invented  it.  He  claims  to  have  invented 
a  new  mechanical  automatic  feed,  and  to  have  invested  one  of 
the  feeding  surfaces,  in  his  new  mechanical  automatic  feed, 
with  the  additional  power  or  function  of  stripping  the  cloth 
from  the  needle,  which  function  in  a  feed  surface  was  not  be- 
fore known.  If  his  mechanical  automatic  feed  (the  instru- 
mentalities by  which  the  feed  is  effected  being  the  surfaces  act- 
ing as  described)  was  new,  and  if,  before  his  invention,  one  of 
the  feed  surfaces  had  not  been  used  as  a  stripper,  then  it  will 
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necessarily  follow  that  the  grant  made  to  him  of  his  peculiar 
mode  of  arranging  his  feeding  surfaces  as  in  the  specification 
set  forth,  in  such  relation  to  the  needle,  that  one  of  them,  in 
addition  to  performing  the  office  of  causing,  with  the  aid  of 
the  other  surface,  the  cloth  or  material  to  be  sewed  to  progress 
regularly,  shall  perform  the  additional  office  of  stripping  the 
cloth  or  material  from  the  needle,  as  it  rises  or  recedes  from 
it,  was  new,  although  a  stripper  distinct  and  independent  of 
the  feed  surfaces  was  well  known  before,  and  was  therefore 
old.  The  peculiarity  of  the  invention  is,  that  one  of  the  feed 
surfaces  is  used  as  a  feed  surface  and  also  as  a  stripper,  that  it 
acts  in  this  two-fold  capacity,  and  that  it  has  this  double  char- 
acter. The  defendant  insists  that  the  stripper  which  he  uses 
is  one  which  has  long  been  known,  and  was  in  use  prior  to  the 
invention  of  Wilson.  That  may  be  so  ;  and,  if  it  is  so,  it  will 
have  its  proper  effect  when  the  question  of  fact,  whether  the 
defendant  has  infringed  on  the  third  grant  of  right  to  Wilson, 
comes  to  be  considered.  The  question  now  under  considera- 
tion is,  whether  the  third  grant  of  right  contained  in  the  patent 
is  invalid — not  whether  the  defendant  has  infringed  upon  that 
grant  of  right.  The  grant  of  right  is  the  mode  of  arranging 
feeding  surfaces  as  pointed  out,  so  that  they,  or  one  of  them, 
in  addition  to  the  office  which  they  perform  of  acting  as  a 
feeder,  shall  also  perform  the  office  of  a  stripper.  This  was 
nevk,  and  not  before  known.  The  grant  of  right,  therefore,  is 
valid  ;  which  grant  of  right,  however,  will  not  prevent  the 
defendant  from  using  any  stripper  which  was  known  and  in 
use  prior  to  the  invention  of  Wilson. 

It  is  insisted,  also,  that  the  fourth  grant  of  right  in  this 
same  patent  is  invalid,  for  the  alleged  reason,  that  that  which 
is  granted  required  no  invention.  The  patent  \^  prima  facie 
evidence  that  what  is  granted  did  require  invention.  The 
validity  of  the  grant  is  not  to  be  determined  by  the  amount 
of  invention  that  was  required.  If  the  device  is  new,  if  it  is 
useful,  and  if  it  had  not  been  known  before,  there  is  a  suffi- 
cient  amount  of  invention  to  authorize  a  patent.  {Curtis  on 
PatenU^page  5,  note  1.)    It  has  been  already  shown  that  the 
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method  described  in  the  specification,  of  causing  the  cloth  or 
material  to  be  sewed  to  progress  regularly,  by  the  joint  in- 
strumentality of  the  surfaces  between  which  it  is  clasped,  for 
the  purpose  specified,  is  useful,  and  did  require  invention.  It 
follows,  therefore,  that  the  action  of  the  surfaces,  as  described 
in  the  patent,  is  useful,  and  required  invention.  If  the  action 
of  the  surfaces,  as  described  in  the  patent,  is  useful,  and  re- 
quired invention,  it  follows  that  something  added  to  the  sur^ 
faces,  by  which  their  action  will  be  facilitated,  and  be  made 
more  perfect  and  useful,  is  also  useful;  and,  if  so,  there 
was  sufficient  invention  to  authorize  a  patent.  The- fourth 
claim  is  for  so  mounting  and  attaching  one  of  the  surfaces,  in 
a  particular  manner,  that  the  action  of  both  of  the  surfaces 
may  be  more  effectual  and  perfect  and  useful  than  such 
action  would  be  without  having  one  of  the  surfaces  so 
mounted  and  attached.  If,  therefore,  the  means,  namely,  the 
feeding  surfaces,  which,  by  the  device  in  the  fourth  claim 
mentioned,  were  to  be  made  more  useful,  were  new  and  use- 
ful without  such  device,  it  follows  that  the  device  which  made 
them  more  useful  accomplished  a  new  and  useful  result,  and 
was,  therefore,  a  new  and  useful  device.  If  it  was  new  as 
well  as  useful,  there  was  sufficient  invention  to  authorize  a 
patent.  The  exception  taken  by  the  defendant  to  the  fourth 
claim,  must,  therefore,  be  overruled. 

The  evidence  to  support  the  plaintiff^s  rights  are,  the 
issuing  of  the  patents;  the  quiet  enjoyment  under  them, 
for  a  considerable  time;  several  judgments  at  law,  as  well 
as  decrees  in  Equity,  in  which  parties  have  already  been 
enjoined ;  and  the  affidavits  of  several  persons  qualified  to 
know,  who  testify  that  the  invention  was  new.  No  patent  is 
issued  without  an  examination  at  the  Patent  Office,  by  per- 
sons skilled  in  the  subject,  into  the  specification,  and  the 
subject  and  extent  of  the  claims.  The  Commissioner  is 
entrusted,  by  law,  with  the  power  and  duty  of  granting 
patents  for  new  and  useful  inventions.  He  is  authorized  to 
grant  a  patent  only  for  a  new  and  useful  invention  or  im- 
provement, and  it  is  to  be  presumed  that  he  has  performed  his 
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duty,  and  has  not  neglected  or  disregarded  it.  Under  these 
circumstances,  the  patent,  when  issued,  affords  prima  fdde 
evidence  of  the  novelty  and  utility  of  the  invention  patented, 
which  prima  facie  evidence  is  sufficient  to  establish  such 
novelty  and  utility,  unless  it  is  rebutted  by  countervailing 
testimony. 

It  is  chained  in  the  bill,  that  the  public  have  for  a  long 
time  acquiesced  in  the  validity  of  the  invention  by  Wilson. 
This  charge  is  not  sufficiently  met  by  the  defendant.  There 
have  been  several  suits  at  law  on  the  patents,  in  which  ver- 
dicts.and  judgments  have  been  obtained  by  the  plaintiffs.  It 
is  true,  that,  when  the  trials  were  had,  the  validity  of  the 
patents  was  not  contested,  though  such  validity  was  threatened. 
The  judgments  were  obtained  without  collusion.  Under  these 
circumstances,  the  evidence  is  strong  in  favor  of  the  plaintiffs' 
rights.  {Ott  v.  lAtdejield^  1  Woodb.  cfe  Minot^  13.)  There 
have  also  been  suits  in  Equity,  in  which  parties  have  been 
enjoined  against  the  use  of  the  invention  patented  to  Wilson. 
The  whole  subject  was  also  investigated  by  the  Commissioner 
of  Patents,  and  determined  in  favor  of  the  patentee,  on  a 
question  of  interference  had  before  him.  In  addition  thereto, 
the  evidence  of  witnesses  well  qualified  to  know,  is  strong  in 
favor  of  the  novelty  of  the  invention.  The  strong  case  thus 
made  out  is  not  shaken  by  the 'evidence  relied  on  by  the  de- 
fendant. The  various  inventions  relied  on  by  him,  as  shown 
by  the  models  introduced  before  the  Court,  appear  to  be  dif- 
ferent from  the  invention  of  Wilson.  There  are  three 
claimed  inventions  relied  on  by  the  defendant  as  being 
prior  to  that  of  Wilson,  where  there  have  been  no  models  pro- 
duced before  the  Court,  namely,  what  have  been  called  the 
Serrell  invention,  the  Carpenter  invention,  and  the  Watson 
invention.  The  evidence  to  establish  the  identity  of  these 
claimed  inventions,  or  either  of  them,  with  that  of  Wilson's, 
is  not  sufficient  to  destroy  or  impair  the  strong  case  made  out 
on  the  part  of  the  plain tifis.  It  must  be  held,  therefore,  that 
the  inventions  patented  to  Wilson  were  new  and  useful,  and 
that  his  patents  are  valid  patents. 
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A  machine  of  the  defendants  has  been  produced  in  Court. 
Having  determined  what  the  grants  of  right  were  to  Wilson, 
it  is  eafey  to  determine,  from  the  operation  of  the  machine 
produced,  aided  by  the  testimony  of  witnesses  who  have  been 
examined  on  the  question  of  infringement,  whether  the  de- 
vices in  that  machine  interfere  with  any  of  the  grants  of  right 
BO  secured  to  Wilson  and  his  assignees.  It  has  the  contri- 
vances and  peculiarities  which  constitute  the  prominent 
features  of  the  Wilson  invention.  In  particular,  it  has  sub- 
stantially the  method  described  in  the  specification  of  Wilson, 
of  causing  the  cloth  or  material  to  be  sewed,  to  progress  regu- 
larly, by  the  joint  instrumentality  of  the  feeding  surfaces,  as 
described,  between  which  it  is  clasped,  and  which  act  in  con- 
junction, in  the  manner  and  for  the  purposes  in  said  specifica- 
tion specified.  It  has  substantially  the  method  of  holding 
the  ojotli  or  other  material  at  rest  by  the  needle,  as  described 
in  combination  with  the  method  of  causing  it  to  progress 
r^ularly.  It  has  the  substantial  means  used  by  Wilson,  and 
described  by  him  in  his  specification.  To  authorize  an  injunc- 
tion, it  is  not  necessary  that  all  the  grants  of  right  to  Wilson 
should  have  been  infringed.  All  that  is  required  is,  that  some 
of  them  should  have  been.  I  do. not,  therefore,  go  into  the 
question  of  fact,  whether  the  defendant  has  used  any  other 
stripper  except  such  as  was  known  or  used  as  a  stripper  prior 
to  the  invention  of  Wilson.  .In  the  patent  No.  346,  there 
are  four  several  grants  of  right.  Three  of  them  are  irrespec- 
tive of  any  stripping  operation.  The  patent  may  be  violated 
without  determining  what  particular  kind  of  stripper  has 
been  used  by  the  defendant. 

With  this  view  of  the  case,  an  injunction  must  issue^  as 
prayed  for. 
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EoBBBT  P.  Smith  vs.  D.  Geiffing  Johnson.     In  EQumr. 

On  a  motion  for  a  provisional  injunction,  for  the  alleged  violation  of  a  copy- 
right for  a  map,  a  reference  will  not  be  made  to  a  Master  to  examine  the 
rival  maps,  and  report  the  facts,  with  his  opinion. 

Such  a  motion  must  be  disposed  of  on  the  moving  papers  of  the  plaintiff  and 
the  affidavits  on  the  part  of  the  defendant. 

(Before  Inoebsoll,  J.,  Southern  District  of  New  York,  January  4th,  1859.) 

This  was  an  application  for  a  provisional  injunction,  to  re- 
strain the  defendant  from  publishing  and  selling  a  map,  in 
violation  of  a  copyright  granted  to  the  plaintiffs. 

Alfred  Conkling^  for  the  plaintiffs. 
Peter  Y.  CuUer^  for  the  defendant. 

iNGEEtsoLL,  J.  It  does  not  satisfactorily  appear  that  what 
the  defendant  has  thus  far  done  is,  or  what  he  intends  to  do 
will  be,  in  violation  of  the  rights  of  the  plaintiffs.  Tiie  proof 
on  the  part  of  the  defendant  is  explicit,  that,  in  preparing 
his  map,  he  has  used  materials  which  he  had  a  right  to  use^ 
and  that,  in  the  production  of  his  work,  so  far  as  it  has  pro- 
gressed, he  has  not  been  aided  by  any  of  the  maps  of  the 
plaintiffs.  Neither  does  it  appear  that  he  will,  in  the  further 
progress  of  his  work,  infringe  upon  any  of  the  rights  of  the 
plaintiffs.  Judging  from  the  affidavits  which  he  has  exihibited, 
he  intends  to  make  his  map  from  materials  and  sources  to 
which  the  plaintiffs  have  no  exclusive  right.  Should  it  here- 
after appear,  in  the  further  progress  of  this  suit,  that  the  de- 
fendant is  doing  anything  in  contravention  of  the  exclusive 
rights  secured  to  the  plaintiffs,  the  motion  for  an  injunction 
can  be  renewed. 

It  has  been  suggested  that  it  should  be  referred  to  a  Master, 
to  examine  the  maps  of  the  plaintiffs,  and  also  the  map  of  the 
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defendant,  and  to  report  the  facts  as  they  may  be  made  to  ap- 
pear to  him,  with  his  opinion  on  the  question  of  the  infringe- 
ment of  right.  Such  a  course  is  sometimes  adopted  npon  the 
final  hearing,  but  not  when  the  question  comes  up  on  a  mo- 
tion for  a  preliminary  injunction.  Such  motion  must  be  dis- 
posed of  on  the  moving  papers  of  the  plaintifis,  and  the 
affidavits  oi)  the  part  of  the  defendant  in  opposition  thereto. 
I  do  not  see'sufficient  ground  to  grant  the  injunction 
prayed  for.     The  motion  must,  therefore,  be  denied. 


CONBAD   POPPENHUSEN 

The  New  York  Gutta  Pebcha  Comb  Company.    In  Eamrr. 

Where  a  defendant  in  a  patent  suit  was  enjoined  f^om  the  application  of  Un'foU 
or  its  equivalents,  during  the  process  of  vulcanizing  india-rubber,  to  preserve 
the  form  of  the  material,  and  subsequently  used  for  that  purpose  sheets  of  tin 
something  like  roofing  tin :  BM,  that  such  sheets  were  not  tin-foil  or  its  equiv- 
alent 

(Before  Inoebsoll,  X,  Southern  District  of  New  York,  January  4th,  1869.) 

This  was  a  motion  for  an  attachment  for  an  alleged 
contempt  in  violating  an  injunction.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  Court. 

Edwin  W.  Stov^hton  and  Charles  M.  Kdler^  for  the 
plaintiff. 

George  GHfford^  for  the  defendants. 

Ikgebsoll,  J.  In  order  to  determine  whether  this  injunc- 
tion has  been  violated,  it  is  necessary  to  determine  what  the 
defendants  have  been  restrained  from  doing.  That  is  deter- 
mined by  a  reference  to  the  opinion  of  the  Court,  {cmte^p.  184,) 
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in  this  suit,  on  which  the  injunction  was  ordered  to  issue. 
Previous  to  that  suit,  there  had  been  an  action  at  law  tried, 
in  which  the  Court  put  a  construction  upon  a  certain  patent 
owned  by  the  plaintiff,  and  called  the  Mejer  patent,  and  in 
which  the  jury  decided  that  the  defendants  had  infringed 
upon  the  rights  of  the  plaintiff  secured  by  that  patent.  The 
patent  is  for  the  use  of  tin-foil  and  its  equivalents,  in  the 
vulcanization  of  india-rubber  and  other  vulcanizable  gums. 
The  specification  of  the  patent  shows  that  the  nature  and  ob- 
ject of  the  invention  of  Meyer  was,  to  give  desired  forms  and 
shapes  to  the  material  commonly  known  as  the  hard  com- 
pound of  vulcanizable  caoutchouc,  by  heating,  hardening  and 
curing  the  material,  while  it  is  covered  by,  and  in  contact 
with,  tin-foil,  or  similar  sheets  of  other  metals.  In  the  speci- 
fication, the  essential  means  are  pointed  out  by  which  the 
patentee  obtains  this  object.  He  takes  a  piece  of  the  prepared 
compound  in  its  green  state,  and  covers  it  with'  tin-foil.  He 
then  stamps  or  presses  the  plastic  material  into  the  form  de- 
sired, stamping  or  pressing  at  the  same  time  the  sheet  of  tin- 
foil, so  that  it  will  completely  cover,  and  be  in  contact  with, 
the  gum,  and  then  subjects  it  to  the  heating  process.  It  was 
held  upon  that  trial  at  law,  that  the  patent  granted  to  the 
patentee  the  exclusive  right  to  the  use  and  application  of  tin- 
foil, or  its  equivalents,  to  the  hard  compound  of  india-rubber 
and  gutta-percha,  during  the  process  of  vulcanization,  in  the 
manner  described,  to  preserve  and  retain,  during  the  process 
of  heating  and  hardening,  the  forms  and  shapes  given  to  the 
material  before  the  heating  process  commences,  without  any 
other  pressure  or  mould/  What  was  used  by  the  defendants 
in  the  infringement  complained  of,  was  tin-foil,  and  nothing 
else;  and  the  jury  found  a  verdict  for  the  plaintiff.  Subse- 
quently, an  injunction  was  issued,  to  restrain  the  defendants 
from  the  use  and  application  of  tin-foil,  or  its  equivalents,  to 
the  hard  compound  of  india-rubber  and  gutta-percha,  during 
the  process  of  vulcanization,  in  the  manner  described,  to  pre- 
serve and  retain,  during  the  process  of  heating  and  hardening, 
the  forms  and  shapes  given  to  the  material  before  the  heating 
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process  commences,   without  any  other  pressure  or  mould. 
The  injunction  was  for  nothing  elsie. 

Since  the  injunction  issued,  the  defendants  have  not  used 
or  applied  tin-foil  in  the  process  of  vulcanization,  as  above 
described.  They  have,  liowever,  used  sheets  of  brass  and 
sheets  of  tin,  something  like  roofing  tin,  for  that  purpose; 
and  it  is  claimed  that  the  sheets  so  used  are  an  equivalent  for 
tin-f  fil,  and  therefore  equally  prohibited  to  be  used  by  the  de- 
fendants. It  is  not  claimed  that  idl  plates  or  sheets  of  tin  or 
other  metal  are  an  equivalent  for  tin-foil.  The  opinion  of  the 
Court  on  granting  the  injunction  is  against  any  such  claim; 
for  the  Court  say  that  it  had  been  common,  before  the  patent 
to  Meyer,  to  place  the  material  between  plates  of  tin  or  other 
metal,  so  that  the  material  would  be  in  close  contact  with  the 
plates,  to  preserve  its  form.  It  is  admitted,  that  there  is  a 
substantial  difference  between  such  plates  or  sheets  of  metal 
and  tin-foil.  But  it  is  claimed  that  the  sheets  of  brass  and 
tin  used  by  the  defendants  are  an  equivalent  for  tin-foil ;  that 
they  are  substantially  like  it;  that  they  perform  substan- 
tially the  same  office  in  substantially  the  same  way.  They 
are  not  rigid.  They  are  somewhat  flexible,  but  not  sutHciently 
flexible  to  make  them  an  equivalent  for  tin-foil.  They  cannot 
be  moulded  into  any  desired  shape  and  form,  as  tin-foil  can. 
They  are  like  rigid,  plain  plates  or  sheets  fitted  only  for  plain 
surfaces.  They  cannot  be  said  to  be  tin-foil,  or  its  equivalent ; 
and  the  defendants  were  restrained  only  against  the  use  of 
tin-foil  or  its  equivalent. 

The  plaintiff  claims  that  the  patent  is  for  the  use  and  ap- 
plication, not  only  of  tin-foil,  but  also  of  all  sheets  of  metal 
which  are  not  rigid.  This  construction  was  not  put  upon  the 
patent,  either  on  the  trial  at  law,  or  on  the  application  for  the 
injunction.  Such  construction  was  not  claimed  on  either  of 
those  occasions^  The  defendants  were  not  restrained  from 
the  use  and  application  of  tin  or  other  sheets  of  metal  that 
were  not  rigid,  but  only  from  the  use  and  application  of  tin- 
foil or  its  equivalent.  Tin-foil  does  not  include  all  sheets  of 
metal   that   are   not   rigid.     If  it  is  to  be  claimed  that  the 
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patent  is  for  the  use  and  application  of  all  sheets  of  metal 
that  are  not  rigid,  the  defendants  should,  if  the  patent  will 
bear  that  construction,  have  an  opportunity  to  show  that  the 
use  and  application  of  such  sheets  was  not  new  when  the 
patent  was  obtained.  As  yet,  no  such  construction  has  been 
put  on  the  patent.  To  dispose  of  the  motion  now  before  the 
Court,  the  only  proper  inquiry  is — have  the  defendants,  since 
the  injunction  was  served  upon  them,  used  or  applied  tin-foil, 
or  its  equivalents,  in  the  way  they  were  ordered  not  to  use  or 
apply  it  ? 

From  the  best  consideration  I  have  been  able  to  give  to 
the  subject,  I  am  not  satisfied  that  the  defendants  have  used 
either  tin-foil  or  its  equivalents.  Consequently,  they  have  not 
violated  the  injunction.  The  motion  must,  therefore,  be 
denied. 


Innocencio  de  Abbancbes  and  others  vs.  Augustus  Schell. 

Where  a  defendant,  sued  in  a  State  Court,  applied  to  this  Court  by  petition, 
praying  for  the  removal  of  the  suit  to  this  Court,  under  the  3d  section  of  the 
Act  of  March  2d,  1833,  (4  U.  S.  Stat  at  Large,  633,)  on  the  ground  that  the 
suit  was  for  acts  done  by  him  under  the  revenue  laws  of  the  United  StateSr 
and  obtained  a  certiorari  from  this  Court  to  the  State  Court,  to  certify  the  pro- 
ceedings on  file  in  that  Court,  and  the  derk  of  the  State  Court  returned  that 
there  were  no  proceedings  on  file  in  his  office  in  the  suit,  and  the  defendant's 
attorney  then  entered  a  rule  in  this  Court  for  the  plaintiff  to  declare  in  twenty 
days,  and  notice  of  the  rule  was  served  on  the  plaintiff's  attorneys,  who  ad- 
mitted service  of  it,  but  failed  to  declare,  and  a  judgment  as  in  case  of  non- 
suit was  then  entered  against  the  plaintiff:  Retd^  that  such  judgment  was 
regular. 

The  admission  by  the  plaintiff's  attorney,  of  service  of  «the  rule  to  declare, 
waived  any  informality  attending  the  removal  of  the  cause  .to  this  Court. 

All  that  the  statute  requires  is,  that  it  shall  appear,  from  the  petition,  that  the 
defendant  was  sued  on  account  of  acts  done  by  him  under  the  revenue  laws  of 
the  United  States.  It  docs  not  require  a  statement  of  the  cause  of  action  or 
the  kind  of  process. 
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The  writs  of  certiorari  and  habeas  corpus  provided  for  by  the  statute  are  neither 
of  them  required  for  the  removal  of  the  cause  to  this  Court. 

(Before  Inosbsoll,  J.,  Southern  District  of  New  York,  January  6th,  1859.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York.  It  was  originally  commenced  in  the  Superior 
Court  of  the  city  of  New  York.  On  the  10th  of  April,  1858, 
the  defendant  presented  a  petition  to  tliis  Court,  which  was 
filed  with  the  clerk,  setting  forth  that  he  was,  prior  to  the 
commencement  of  the  suit,  Collector  of  the  Customs  for  the 
port  and  district  of  New  York,  that  a  suit  had  been  com- 
menced against  him  by  the  plaintiffs  in  the  Superior  Court 
of  the  city  of  New  York,  for  and  on  account  of  acts  done 
by  him  under  the  revenue  laws  of  the  United  States,  and 
as  such  Collector,  and  that  no  trial  had  been  had  in  the  cause, 
and  praying  that,  in  pursuance  of  the  3d  section  of  the  Act 
of  Congress  of  March  2d,  1833,  (4  U.  S.  Stat,  at  Large,  633,) 
the  suit  might  be  removed  from  the  Superior  Court,  and  be 
entered  on  the  docket  of  this  Court,  and  be  thereafter  pro- 
ceeded with  as  a  cause  originally  commenced  in  this  Court. 
The  petition  was  duly  verified  by  the  d^endant,  by  affidavit, 
and  was  duly  certified  to  by  an  attorney  and  counsellor,  as  re- 
quired by  said  Act,  and  the  suit  was  thereupon  entered  on  the 
docket  of  this  Court.  On  the  19th  of  June,  1858,  a  rule  was 
entered  by  the  defendant,  in  the  common  rule  book,  in  the 
ofiice  of  the  clerk  of  this  Court,  requiring  the  plaintiffs  to  de- 
clare within  twenty  days  after  service  of  notice  of  such  rule, 
or  be  non-prossed.  On  the  same  day,  a  written  notice  of  the 
entry  of  such  rule  was  served  on  the  attorneys  for  the  plain- 
tiffs, and  they  admitted  in  writing  service  of  such  notice. 
The  plaintiffs  not  having  declared,  the  defendant  entered  a 
judgment  as  in  case  of  nonsuit  against  the  plaintiffs,  and  the 
plaintiffs  now  moved  to  set  aside  such  judgment  for  irregularity. 

Welcome  H.  Beehe^  for  the  plaintiffs. 

James  F.  Dwighty  {Assistant  District  Attorney^  for  the  de- 
fendant. 

VOL.  IT.— 17 
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Ingebsoll,  J.  The  power  to  remove  into  this  Court,  a  suit 
which  has  been  commenced  in  a  State  Court,  against  anj 
officer  of  the  United  States,  for  or  on  account  of  any  act  done 
under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority  or  title 
set  up  or  claimed  by  such  officer,  under  such  laws,  is  con- 
tained in  the  3d  section  of  the  Act  of  Congress  of  March  2d, 
1833,  (4  U.  S.  Stat,  at  Zarge^  633.)  That  section  provides  as 
follows :  "  That,  in  any  case  where  suit  or  prosecution  shall 
be  commenced  in  a  Court  of  any  State,  against  any  officer  of 
the  United  States,  or  other  person,  for  or  on  account  of  any 
act  done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  or  for  or  on  account  of  any  right,  authority  or 
title  set  up  or  claimed  by  such  officer,  or  other  person,  under 
any  such  law  of  the  United  States,  it  shall  be  lawful  for  the 
defendant  in  such  suit  or  prosecution,  at  any  time  before  trial, 
upon  a  petition  to  the  Circuit  Court  of  the  United  States  in 
and  for  the  district  in  which  the  defendants  shall  have  been 
served  with  process,  setting  forth  the  nature  of  said  suit  or 
prosecution,  and  verifying  the  said  petition  by  affidavit,  to- 
gether with  a  certificate,  signed  by  an  attorney  or  counsellor 
at  law  of  some  Court  of  record  of  the  State  in  which  such 
suit  shall  have  been  commenced,  or  of  the  United  States,  set- 
ting forth,  that,  as  counsel  for  the  petitioner,  he  has  examined 
the  proceedings  against  him,  and  has  carefully  inquired  into 
all  the  matters  set  forth  in  the  petition,  and  that  he  believes 
the  same  to  be  true,  which  petition,  affidavit  and  certificate 
shall  be  presented  to  the  said  Circuit  Court,  if  in  session,  and 
if  not,  to  the  clerk  thereof,  at  his  office,  and  shall  be  filed  in 
said  office,  and  the  cause  shall  thereupon  be  entered  on  the 
docket  of  said  Court,  and  shall  be  thereafter  proceeded  in  as 
a  cause  originally  commenced  in  that  Court ;  and  it  shall  be 
the  duty  of  the  clerk  of  said  Court,  if  the  suit  were  com- 
menced in  the  Court  below  by  summons,  to  issue  a  writ  of 
certiorari  to  the  State  Court,  requiring  said  Court  to  send 
to  the  said  Circuit  Court  the  record  and  proceedings  in 
said  cause ;   or,  if  it  were  commenced  by  capiaSy  he  shall 
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issue  a  writ  of  hdbeaa  corpus  cum  cauaa,  a  duplicate 
of  which  Baid  writ  shall  be  delivered  to  the  clerk  of  the 
State  Court,  or  left  at  his  office,  by  the  Marshal  of  the  dis- 
trict or  his  deputy,  or  some  person  duly  authorized  thereto  ; 
aud,  thereupon,  it  shall  be  the  duty  of  the  said  State  Court  to 
stay  all  further  proceedings  in  such  cause,  and  the  said  suit  or 
prosecution,  upon  delivery  of  such  process,  or  leaving  the 
same  as  aforesaid,  shall  be  deemed  and  taken  to  be  moved  to 
the  said  Circuit  Court,  and  any  further  proceedings,  trial  or 
judgment  therein,  in  the  State  Court,  shall  be  wholly  null  and 
void.  And,  if  the  defendant  in  any  such  suit  be  in  actual 
custody  on  mesne  process  therein,  it  shall  be  the  duty  of  the 
Marshal,  by  virtue  of  the  writ  of  habeas  corpus  cum  causa^  to 
take  th«  body  of  the  defendant  into  his  custody,  to  be  dealt 
with  in  the  said  cause  according  to  the  rules  of  law,  and  the 
order  of  the  Circuit  Court,  or  of  any  judge  thereof  in  vaca- 
tion. And  all  attachments  made,  and  all  bail  and  other  security 
given  upon  such  suit  or  prosecution,  shall  be  and  continue  in 
like  force  and  effect  as  if  the  same  suit  or  prosecution  had  pro- 
ceeded to  final  judgment  and  execution  in  the  State  Court. 
And  if,  upon  the  removal  of  any  such  suit  or  prosecution,  it 
shall  be  made  to  appear  to  the  said  Circuit  Court,  that  no 
copy  of  the  record  and  proceedings  therein,  in  the  State  Court, 
can  be  obtained,  it  shall  be  lawful  for  said  Circuit  Court  to 
allow  and  require  the  plaintiff  to  proceed  de  novo  and  to  iile 
a  declaration  of  his  cause  of  action,  and  the  parties  may 
thereupon  proceed  as  in  actions  originally  brought  in  said  Cir- 
cuit Court,  and,  on  failure  of  so  proceeding,  judgment  of  non 
pros,  may  be  rendered  against  the  plaintiff,  with  costs  for  the 
defendant." 

The  Act  of  Congress  provides  that  the  petition  for  the  re- 
moval of  a  suit  commenced  in  a  State  Court,  shall  be  to  the  Cir- 
cuit Court  of  the  United  States  in  and  for  the  District  in  which 
the  defendant  shall  have  been  served  with  process.  It  is  now 
urged  'by  the  plaintiff,  that  the  suit  was  not  lawfully  removed 
to  this  Court,  for  the  reason  that  it  nowhere  appears  in  the 
petition  of  the  defendant  where  he  was  served  with  process ; 
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and  that,  for  aught  that  appears,  he  might  have  been  served 
with  process  somewhere  in  the  Northern  District  of  New 
York,  in  which  case  the  petition  should  be  to  the  Circait 
Court  of  the  United  States  in  and  for  that  District.  It  would 
not  be  a  very  violent  presumption,  to  presume  that  the  process 
for  a  suit  in  the  Superior  Court  of  the  City  of  New  York,  was 
served  in  the  District  where  the  defendant  dwelt,  which  is  in 
the  Southern  District  of  New  York.  But  it  is  not  necessary 
to  dispose  of  this  technical  question  by  a  resort  to  any  such 
presumption;  for,  by  the  course  which  the  plaintiffs  have 
adopted  in  reference  to  this  suit,  since  it  was  entered  on  the 
docket  of  this  Court,  to  be  proceeded  with  as  a  cause  origin- 
ally commenced  in  this  Court,  they  have  waived  this  technical 
question,  even  if  they  could  once  have  taken  advantage  of  it. 
The  ivttorneys  for  the  plaintiffs,  by  the  written  admission 
which  they  gave,  of  service  of  notice  of  the  entry  of  the  rule 
to  declare,  admitted  the  cause  to  be  regularly  in  this  Court. 
They  treated  it  as  having  been  regularly  removed.  They 
waived  any  informality  attending  its  removal.  It  is  now  too 
late  for  them  to  urge  the  informality  upon  which  they  rely. 
If  they  had  wished  to  rely  upon  the  informality  which  they 
now  present,  they  should  have  brought  it  to  the  attention  of 
the  Court,  before,  by  their  act,  they  admitted  the  cause  to  be 
regularly  in  this  Court. 

It  is  claimed,  also,  that  it  should  appear,  from  the  petition 
for  a  removal,  what  the  particular  cause  of  action  was.  All 
that  is  required  by  the  law  is,  that  it  should  appear,  from  the 
petition,  that  the  defendant  was  sued  for  and  on  account  of 
acts  done  by  him  under  the  revenue  laws  of  the  United  States, 
or  under  color  thereof.  This  expressly  appears  by  the  petition. 
It  is  also  claimed,  that  the  particular  kind  of  writ  or  process 
should  be  stated.     This  the  law  does  not  require. 

The  cause  can  be  removed  from  the  State  Court  without 
the  aid  of  the  certiorari  or  the  habeas  corpus  mentioned  in  the 
Act.     Neither  of  them  is  required  to  remove  the  cause.     They    •       j 
are  issued  by  the  clerk,  and  are  intended  to  bring  up  the 
record  and  other  proceedings  from  the  State  Court,  and  to 
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notify  the  State  Court  that  the  cause  has  been  removed,  so 
that  no  further  proceedings  may  be  had  in  the  State  Court. 
The  cause  is  first  removed,  and  then,  after  it  has  been  removed, 
the  certiorari  or  the  Jiabea8  0(>rpvs\s&\x&&^  for  the  above-named 
purposes. 

In  the  present  case,  after  the  cause  had  been  removed,  the 
certiorari  was  issued  by  the  clerk  of  this  Court.  To  it  the 
clerk  of  the  Superior  Court  made  a  return,  that  there  were 
no  proceedings  on  file  in  the  cause  in  his  oflSce.  It  then  be- 
came the  duty  of  this  Court  to  require  the  plaintiffs  to  proceed 
de  novo  J  and  to  file  a  declaration  of  their  cause  of  action; 
aud  thereapon  the  law  made  it  the  duty  of  the  parties  to  pro- 
ceed as  in  actions  originally  brought  in  this  Court.  In  actions 
originally  brought  in  this  Court,  it  is  the  duty  of  the  plaintiff 
to  file  their  declaration  in  pursuance  of  the  rules.  In  this  case, 
the  plaintiffs  were  required  to  file  their  declaration  in  pur- 
suance of  the  rules.  For  failing  to  file  their  declaration,  a 
judgment  as  in  case  of  nonsuit  was  entered. 

It  is  insisted  by  the  pi  aiii  tiffs,  that  the  certiorari  should  be 
served  on  the  clerk  of  the  Superior  Court  by  leaving  with 
him  a  duplicate  of  the  same,  and  that  a  service  by  copy  will 
not  answer  the  requirements  of  the  law.  By  the  return  of 
the  Marshal  it  appears  that  the  certiorari  was  served  on  the 
clerk  of  the  Superior  Court  by  leaving  with  him  a  duplicate 
of  the  same. 

With  this  view  of  the  subject,  the  motion  to  set  aside  the 
judgment  must  be  denied. 
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Henbt  £.  Dibbles  and  others 
James  E.  Purniss  and  others. 

Under  the  34th  section  of  the  Judicmy  Act  of  September  24th,  1789,  (1  U.  S.  Stat 
at  LargCj  92,)  which  provides,  that  "  the  laws  of  the  several  States,  except 
where  the  Constitution,  treaties  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision,  in- trials  at  common 
law,  in  the  Courts  of  the  United  States,  in  cases  where  thej  supply i  "the  law  of  a 
State  allowing  a  partj  to  a  suit  to  be  examined  as  a  witness  on  his  own  behalf^ 
is  a  rule  of  decision  to  guide  the  judgment,  and  not  a  rule  of  practice,  and 
must  be  adopted  as  a  rule  in  this  Court 

(Before  Ikoebsoll,  J.,  Southern  District  of  New  York,  January  11th,  1859.) 

Ik  this  case,  which  was  an  action  at  common  law,  on  the 
trial  before  Inoersoll,  J.,  and  a  jury,  one  of  the  defendants 
was  offered  as  a  witness  for  the  defendants.  An  objection 
was  made,  on  the  part  of  the  plaintiffs,  to  the  admissibility  of 
the  testimony. 

WilUam  M,  Evarts^  for  the  plaintiffs. 

ChoHea  O' Conor ^  for  the  defendants. 

Ikgersoll,  J.,  referring  to  the  case  of  Waymmi  v.  South- 
ard^ (10  Wheaton^  1,  24,)  said  that,  under  the  34th  section  of 
the  Judicary  Act  of  September  24th,  1789,  (1  U.  S.  Stat,  at 
Large^  92,)  which  provides  that  "  the  laws  of  the  several 
States,  except  where  the  Constitution,'  treaties  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision,  in  trials  at  common  law,  in  the 
Courts  of  the  United  States,  in  cases  where  they  apply,"  he 
should  hold  that  State  laws  prescribing  rules  of  practice  could 
not  be  regarded  in  this  Court,  but  that  the  law  of  New  York 
allowing  parties  to  be  examined  as  witnesses  in  their  own  be- 


FEBBUABY,  1859.  ^     263 


Daercs  SmalL 


half,  on  ten  days'  notice  of  the  points  on  which  they  were  to 
give  testimony,  must  be  considered  to  be  a  rule  of  decision  to. 
guide  the  judgment,  and  not  a  rule  of  practice,  and  must,, 
therefore,  be  adopted'  as  a  rule  in  this  Court.  He  said  that  he 
had  made  a  like  decision  in  the  Circuit  Court  of  the  United 
StateB  for  the  Connecticut  District,  in  reference  to  a  statute 
of  Connecticut,  which  was,  in  substance,  the  same  as  the 
statute  of  New  York,  except  that  no  notice  of  the  examina- 
tion of  a  party  to  a  suit  was  required  to  be  given,  and  that 
such  decision  had  been  concurred  in  by  Mr.  Justice  Nelson. 
He,  therefore,  allowed  the  witness  to  be  examined  on  behalf 
of  the  defendants. 


DSNNING  DUBR  V8.  WiLSOK   SmALL   AND  0THKE8.      In  EQCnr. 

The  law  of  the  State  of  New  York,  (LatJM  of  1855,  chap,  37,)  which  provides  that 
aU  persons  doing  business  in  the  State  as  merchants,  bankers  or  otherwise, 
and  not  residents  of  the  State,  shall  be  assessed  and  taxed  on  aU  sums  invested 
in  said  business,  the  same  as  if  thej  were  residents  of  the  State,  is  not  a  viola- 
tion of  the  Constitution  of  the  United  States,  or  otherwise  illegal  or  void. 

The  proviflioB.  of  saeh  law,  that  jthe  tax  on  the  personal  estate  of  such  non-resi- 
dents may  "  be  ooUected  from  the  property  of  the  firms,  persons  or  associa- 
tions to  which  they  severally  belong,"  cannot,  on  a  bill  filed  by  a  non-resident 
member  of  a  firm  doing  business  in  the  State,  to  restrain  the  collection  of  such 
tax,  to  which  biU  the  other  members  of  the  firm  are  not  made  parties,  be 
questioned  as  to  its  validity. 

A  portion  of  a  law  may  be  invalid,  while  another  portion  of  it  is  valid. 

(Before  Ihoxbsoll,  J.,  Southern  District  of  New  York,  February  8th,  1859.) 

Thb  plaintiff,  who  was  a  resident  and  citizen  of  the  State 
of  New  Jersey,  and  had  been  such  since  the  month  of  Jan- 
uary, 1855,  was,  during  all  that  time,  engaged  in  the  business 
of  banking  in  the  city  of  New  York,  as  a  partner  in  the  firm  of 
James  G.  King  &  Sons.  The  defendant  Small  was  theEeceiver 
of  taxes  in  and  for  the  city  and  county  of  New  York.     The 
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law  of  the  State  of  New  York,  {Laws  of  1855,  chap.  37,)  pro- 
vides, that  all  persons  doing  business  in  the  State  of  New 
York,  as  merchants,  bankers,  or  otherwise,  and  not  residents 
of  the  State,  shall  be  assessed  and  taxed  on  all  sums  invested 
in  said  business,  the  same  as  if  they  were  residents  of  the 
State.  *  Kesidents  and  non-residents,  with  respect  to  taxes  on 
personal  property  invested  in  business  in  the  State,  are  put 
on  an  equality.  The  plaintiff  was  assessed  and  taxed  upon 
bis  personal  property  invested  in  his  said  business  in  the  city 
of  New  York,  in  the  years  1855,  1856,  and  1857.  The 
amount  of  those  taxes  was  about  $1,400.  He  refused  to  pay 
them.  He  alleged,  in  his  bill,  that  the  law  of  the  State  of 
New  York  was  in  violation  of  the  Constitution  of  the  United 
States,  and  was  otherwise  illegal  and  void,  and  prayed  for  an 
injunction  restraining  the  defendant  Small,  and  others  who 
might  claim  authority  to  act,  from  issuing  any  warrant  or  other 
instrument,  and  from  taking  any  steps,  for  the  collection  of 
said  taxes,  and  from  levying  upon  any  goods  or  chattels  to 
satisfy  the  same.     The  defendants  demurred  to  the  bill. 

J.  <7.  Bcmcroft  Davis^  for  the  plaintiff. 

Abraham  H.  Lawrence^  Jr,^  for  the  defendants. 

Inoersoll,  J.     Taxes  are  a  portion  that  each  individual 
gives  of  his  property,  in  order  to  secure  or  have  the  perfect 
enjoyment  of  the  remainder.  Governments  are  established  for 
the  protection  of  persons  and  property  within  the  limits  of  the 
State ;  and  taxes  are  levied  to  enable  the  Government  to  afford 
or  give  such  protection.     They  are  the  price  or  consideration 
paid  for  the  protection  afforded.  "When  the  person  of  an  indi- 
vidual receives  the  protection  of  the  State  by  its  laws,  it  is 
right  that  he  should  afford  to  the  State,  in  the  way  of  taxes,  a 
recompense  or  consideration  for  such  protection ;  for,  other- 
wise, that  protection  could  not  be  extended  to  him.    Without 
taxes,  the  State  would  be  powerless  to  afford  protection ;  and, 
when  the  property  of  an  individual  receives  the  protection  of 
the  State,  it  is  equally  right  that  the  property  protected,  no 
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matter  whether  it  be  real  or  personal,  Bhonld  in  such  way  yield 
a  recompense  or  consideration.  The  owner  of  property  within 
the  limits  of  a  State,  no  matter  whether  the  property  be  real 
or  personal,  and  no  matter  where  the  owner  has  his  domicile 
has  a  right  to  call  upon  the  Goverment  of  the  State  to  pro- 
tect such  property  by  its  laws  and  its  officers  acting  under 
such  laws.  But  such  protection  cannot  be  afforded,  unless 
means,  by  the  way  of  taxes,  are  furnished  to  afford  the  protec- 
tion. And  taxes  are  no  more  to  be  levied  upon  the  property 
of  the  resident  to  protect  the  property  of  the  non-resident, 
than  taxes  are  to  be  levied  upon  the  property  of  the  non-resi- 
dent to  protect  the  property  of  the  resident.  The  property  of 
a  non-resident  within  the  limits  of  a  State,  whether  it  be  real 
or  personal,  is  equally  protected  by  the  laws  with  the  property 
of  a  resident.  There  would  appear,  therefore,  to  be  no  good 
reason  why  it  should  not  equally  pay  in  taxes  for  such  protec- 
tion— no  good  reason  why  the  non-resident,  with  the  resident, 
should  not  give  a  portion,  in  order  to  secure  the  perfect  en- 
joyment of  the  remainder. 

The  laws  of  New  York,  like  the  'laws  of  all  the  States  in 
the  Union,  declare  that  all  real  estate  within  the  State,  by 
whomsoever  owned,  shall  be  taxed.  Tiie  laws  of  the  State, 
by  virtue  of  which  the  taxes  in  the  bill  complained  of  were 
imposed,  declare,  that  all  personal  estate  invested  by  a  non- 
resident owner  in  business  within  the  State,  (and  who,  by  such 
investing,  calls  upon  the  State  for  protection  to  such  property,) 
shall  be  assessed  and  taxed  the  same  as  if  it  were  so  invested 
by  residents — that  all  personal  property  invested  in  business 
within  the  State  shall  pay  alike  for  the  security  and  protec- 
tion afforded  it  by  the  Government ;  and  means  are  provided 
by  the  laws  to  make  it  pay  for  such  security  and  protection. 

If  a  non-resident  does  not  wish  to  pay  for  such  security  and 
protection,  he  can  withdraw  his  personal  property  from  the 
State,  and  thus  free  himself  from  such  payment.  There  is  no 
law  which  compels  him  to  put  his  property  under  the  protec- 
tion of  the  laws  of  a  State  of  which  he  is  not  a  citizen  or  resi- 
dent.   But,  while  he  asks  and  demands  protection  from  the 
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laws,  there  is  no  good  reason  why  he  should  not  pay  for  it — 
no  good  reason  why  he  should  demand  that  the  property  of 
the  resident  should  pay  for  it.  And  there  is  no  higher  law  of 
the  United  States  which  gives  a  non-resident  a  right  to  de- 
mand that  the  property  of  the  resident  citizen  should  pay  for 
the  protection  afforded  by  the  laws  to  the  property  of  the  non? 
resident  citizen.  The  equal  ^^  privileges  and  immunities,'' 
secured  to  ^'' the  citizens  of  each  State,"  in  the  several  States, 
does  not  demand  such  a  requirement  as  this. 

With  respect  to  real  estate,  the  non-resident  cannot  with- 
draw  it  from  the  State,  even  if  he  does  not  like  the  law,  but  is 
compelled  to  let  it  remain  within  the  limits  of  the  State 
where  it  is  taxed. 

The  superior  law  of  the  United  States,  which  forbids  the 
imposition  of  duties  by  a  State  upon  property  imported  from 
a  foreign  country,  does  not  forbid  the  State,  after  it  has  been  im- 
ported and  has  become  mixed  with  other  property  in  the  State, 
and  thereby  requires  the  protection  of  the  laws  of  the  State,  from 
exercising  the  right  to  require  that  such  property,  by  whomso- 
ever it  may  be  owned,  shall  pay  for  the  protection  afforded  it. 

It  is  admitted  by  the  plaintiff,  that  the  real  estate  of  a 
non-resident  is  liable  to  pay,  in  taxes,  for  the  protection  af- 
forded it  by  the  State ;  and  the  chief  reason  urged  why  per- 
sonal estate  is  not  subject  to  the  same  rule  is,  that  the  rule  of 
law  is,  that  personal  estate  follows  the  person  of  the  owner, 
and  that,  therefore,  it  may  be  taxed  in  the  State  where  the 
owner  is  domiciled.  There  is  no  allegation  in  the  bill  that 
the  personal  estate  of  the  plaintiff,  invested  by  him  in  busi- 
ness within  this  State,  has  been  taxed  in  New  Jersey,  the 
State  of  his  domicil.  But,  if  it  were  so  taxed^  it  would  not 
follow  that  it  cannot  be  taxed  in  the  State  where  it  actually 
is,  and  where  protection  is  actually  afforded  it.  If  a  non-resi- 
dent owner  of  real  estate  should  be  taxed  in  the  State  of  his 
domicil  oa  an  assessment  of  what  he  was  worth,  which  in. 
eluded  the  vdue  of  the  real  estate  w^hich  he  owned  in  an- 
other State,  or  if  he  should  be  assessed  upon  his  income, 
which  included  the  rent  of  such  real  estate,  that  would  be  no 
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good  reason  wfaj  the  State  in  which  the  real  estate  was,  and 
which  actually  afibrded  the  protection  of  its  laws  to  it,  and  by 
which  protection  he  wonld  be  enabled  to  receive  rent,  shonld 
not  have  th^  right  to  compel  snch  real  estate  to  contribute  to 
the  expense  and  cost  of  such  protection  actually  afforded. 

Bank  stock  is  personal  estate.  .  According  to  the  rule  of 
law,  it  follows,  with  all  other  personal  property ,  the  person  ot 
the  owner.  Snch  stock,  whether  owned  by  a  resident  or  a 
non-resident,  is  usually  taxed  in  the  State  where  the  bank  is 
located.  It  is  believed  that  laws  taxing  such  stock  are  not 
obnoxious  to  the  charge  of  being  opposed  to  any  constitu- 
tional law,  eitber>  State  or  national.  Xt  would  seem  to  be 
enough  that  the  property  of  a  non-resident,  whether  that 
property  be  real  or  personal,  should  be  put  upon  an  equality, 
in  respect  to  taxation,  with  the  property  of  a  resident,  with- 
out requiring  that  it  should  have  greater  privileges. 

The  taxing  power  of  a  State  is  one  of  its  attributes  of 
sovereignty,  and  where  there  has  been  no  compact  with  the 
Federal  Government,  or  cession  of  jurisdiction,  for  the  pur- 
poses specified  in  the  Constitution,  this  power  reaches  all  the 
property  and  business  within  the  State.  (Nathan  v.  Zouisir 
ana,  8  Howard^  73,  82.)  In  the  case  of  CaUin  v.  HvU^  (21 
Vermont^  152,).  it  was  held,  that  the  personal  property  of  a 
non-resident,  in  a  State  where  he  was  not  domiciled,  might  be 
taxed  in  such  latter  State. 

The  law  of  New  York  prescribes  that  the  tax  on  the  per- 
sonal estate  of  such  non-residents  may  ^^  be  collected  from  the 
property  of  the  firms,  persons  or  associations  to  which  they 
severally  belong."  It  is  not  necessary  to  consider  this  portion 
of  the  law,  although  its  invalidity  is  alleged  by  the  plaintiff. 
No  one  but  the  plaintiff  complains  of  it.  Admitting,  for  the 
purpose  oi^the  argument^  that  James.  G.  King  and  the  other 
individuals  of  the  firm  of  which  the  plaintiff  is  a  member, 
could  justly  complain  of  this  particular  mode  prescribed  for 
the  collection  of  the  tax  against  the  plaintiff,  if  it  should  be 
attempted  to  be  followed,  on  the  ground  that  it  is  objection- 
able, as  being  opposed  to  the  fundamental  law,  yet  they  make 
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no  complaint  by  this  bill.  They  may  never  have  any  cause  of 
complaint.  They  are  not  parties  to  this  bill.  The  question 
is — has  the  plaintiff  any  just  cause  of  complaint  against  this 
laWy  or  the  manner  in  which  the  tax  has  been  assessed  against 
his  personal  property  in  the  State,  by  virtue  of  its  provisions? 
The  question  is — can  he  resist  the  payment?  A  portion  of  a 
law  may  be  invalid,  while  another  portion  of  it  is  valid.  An 
invalid  provision  of  a  law  will  not  affect  another  and  distinct 
provision  which  is  valid. 

Without  going  iato  the  question,  therefore,  whether  James 
G.  King  and  the  other  members  of  the  firm,  (excepting  the 
plaintiff,)  would  have  any  cause  of  complaint  if  the  tax 
should  be  collected  from  their  property,  I  hold  that  the  alle- 
gations in  the  bill  are  not  sufficient  to  justify  the  Court  in  in- 
terposing in  favor  of  the  plaintiff,  by  injunction.  The  bill, 
must,  therefore,  be  dismissed. 


Albert  G.  Sloo  and  others 

vs. 
Georob  Law  and  others.    In  EQurrr. 

A  party  wiU  not  be  permitted  to  substitute  a  new  solicitor  in  place  of  one  who 
has  had  charge  of  the  cause,  without  the  consent  of  the  Court. 

Circumstances  stated,  under  which  the  Court  will  give  its  consent  that  the  solici- 
tor be  changed,  and  order  that  he  deliver  up  the  papers,  without  the  paj- 
ment  of  his  fees. 

Where,  after  a  party  had  notified  his  solicitor,  who  had  faithfully  discharged  his 
duties,  that  his  seryices  as  solicitor  in  the  cause  were  no  longer  wanted,  and 
that  his  fees  for  his  past  services  would  not  be  paid,  and  had  attempted  to 
substitute  another  solicitor  in  his  place,  the  solicitor  sued  out  an  attachment 
against  the  party  for  his  fees:  ^(0fc{,  that  the  bringing  of  the  attachment  was 
no  ground  for  ordering  the  solicitor  to  be  discharged  from  the  cause  without 
the  payment  of  his  fees. 

(Before  Inobbsoll,  J.,  Southern  District  of  New  York,  Februarj  11th,  1859.) 
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This  was  a  suit  in  Equity,  in  which  George  D.  Sargeant, 
Esq.,  was  the  solicitor  for  the  plaintiffs.     A  motion  had  here- 
tofore been  made  to  the  Court,  by  the  plaintiffs,  for  an  order 
to  substitute  another  solicitor  in  the  cause,  in  the  place  of  Mr. 
Sargeant,  and  to  compel  liira  to  deliver  to  the  plaintiffs  the  pa- 
pers in  the  cause.     Upon  that  motion,  Mr.  Sargeant  signified 
a  willingness  that  snch  substitution  should  take  place,  and 
also  a  willingness  to  give  up  all  the  papers  in  the  cause,  upon 
the  payment  of  his  fees.     To  this  the  plaintiffs  objected,  and 
they  insisted  that  such  substitution  should  be  ordered  without 
a  previous  payment  of  such  fees.     Thereupon,  it  was  ordered 
that  such  substitution  might  take  place  upon  the  payment  of 
the  fees  due  to  Mr.  Sargeant,  and  not  before,  and  that  a  refer- 
ence be  had  to  ascertain  the  amount  of  the  fees  due  to  him. 
The  report  of  the  referee  had  been  filed  with  the  clerk.     A 
motion  was  now  made  by  the  plaintiffs  to  vacate  such  former 
order  of  the  Court,  and  for  an  order  that  Mr.  Sargeant  be  dis- 
charged from  the  cause  as  solicitor  for  the  plaintiffs,  without 
the  payment  of  his  fees,  and  also  that  he  deliver  up  the  papers 
in  the  cause  to  the  plaintiffs,  or  to  such  solicitor  as  they  might 
substitute  in  his  place,  upon  the  ground  that  Mr.  Sargeant,  a 
few  days  before  the  former  order  was  made,  sued  out  an  at- 
tachment against  the  plaintiffs,  in  the  Supreme  Court  of  New 
York,  for  the  fees  which  he  claimed  to  be  due  to  him  from 
the  plaintiffs,  and  that  the  bringing  of  such  attachment  was 
unknown  to  the  plaintiffs  at  the  time  the  former  order  was 
made,  and  had  only  just  come  to  their  knowledge. 

S.  Weir  Roosevelt^  for  the  plaintiffs. 

George  D,  Sargeant^  in  pereon. 

Ingersoll,  J.  A  party  will  not  be  permitted  to  substitute 
a  new  solicitor  in  the  place  of  one  who  has  had  charge  of  the 
cause,  without  the  consent  of  the  Court.  That  consent  is 
sometimes  given  upon  terms,  and  sometin^es  without  terms  ; 
sometimes  upon  condition  that  the  fees  of  the  first  solicitor  be 
paid,  and  sometimes  without  such  condition.     When  a  solicitor 


270  *     SOUTHKEN  DISTRICT  OP  NEW  YORK, 

Bloo  9.  Law. 

has  abandoned  the  cause  of  his  client  or  when  he  is  not  faith- 
ful to  snch  cause,  or  when  he  acts  in  a  manner  that  is  incon- 
sistent with  the  trust  reposed  in  him,  the  Court  will  give  its 
consent  that  the  solicitor  be  changed,  and  order  that  he  de- 
liver up  the  papers,  without  tJie  payment  of  his  fees.  The 
bringing  of  a  suit  against  the  client,  by  the  solicitor,  for  his 
fees,  may,  under  certain  circumstances,  be  such  an  act  as  will 
justify  the  client  in  substituting  another  solicitor  in  his  place, 
and  will  authorize  the  Oourt  to  consent  to  such  substitution 
without  the  payment  of  his  fees. 

In  the  present  case,  the  suit  by  attachment  in  favor  of  Mr. 
Sargeant,  for  his  fees,  did  not  precede  the  efforts  of  the  plain- 
tiffs to  substitute  another  solicitor  in  his  place.     The  attempt 
to  make  such  substitution  was  before  such  suit  was  com- 
menced.    It  was  not  caused  by  such  suit,  or  by  any  unfaithful 
act  on  the  part  of  Mr.  Sargeant,  or  by  any  act  on  his  part 
that  was  inconsistent  with  the  trust  reposed  in  him  as  the 
solicitor  for  the  plaintiffs.     The  suit  was  commenced  after  the 
attempt  waA  made  by  the  plaintiffs  to  substitute  another 
solicitor  in  his  place,  after  they  had  notified  him  that  his 
services  as  solicitor  in  the  cause  were  no  longer  wanted,  and 
after  they  were  endeavoring  to  substitute  another  in  his  place, 
without  paying  his  fees.     He  had  faithfully  attended  to  the 
duties  imposed  upon  hiin  as  solicitor.     Under  these  circum- 
stances, tlie  suit  by  Mr.  Sargeant  was  not  either  a  voluntary 
abandonment  of  the  cause  of  his  clients,  or  a  voluntary  with- 
drawal from  the  same.     It  was  not  an  act  faithless  to  the 
cause  of  his  clients,  or  inconsistent  with  the  trust  originally 
reposed  in  him  as  the  solicitor  for  the  plaintiffs.     When  the 
suit  was  commenced,  he  had  been  notified  that  his  services  as 
solicitor  were  no  longer  wanted,  and  that  the  plaintiffs  refused 
to  pay  him  for  his  past  services.     He  had,  in  effect,  been  noti- 
fied by  them,  that,  if  he  received  anything,  it  must  be  by 
means  of  a  suit.     It  is  the  duty  of  the  Court  to  protect  solici- 
tors and  other  oflScers  of  the  Court,  when  they  have  faithfully 
performed  their  trust,  and  that  duty  should  be  faithfully  exe- 
cuted. 
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There  is  no  fact  now  brought  to  the  knowledge  of  the 
Court,  to  induce  it  either  to  vacate  the  order  heretofore  made, 
or  to  change  or  alter  it  in  any  respect.  The  Court  will  con- 
sent that  a  solicitor  be  substituted  in  the  place  of  Mr.  Sar- 
geant,  when  his  fees  are  paid,  and  not  before.  The  motion 
now  made  must,  therefore,  be  denied. 


Charles  Goodtiiab  Ain>  othebs 
William  H.  Cart  akd  others.    In  Equity. 

The  meaDing  of  the  terms  "  shirred  or  corrugated  goods,"  as  used  in  certain 
agreements  made  between  Charles  Goodyear  and  Horace  H.  Day,  in  1846| 
defined. 

Where  certain  terms  are  used  in  a  grant,  which  have  a  well-known  general 
meaning,  such  meaning  must,  in  the  interpretation  of  such  grant,  be  given  to 
the  terms  used,  unless  it  appears  that  some  other  or  different  meaning  was 
intended  by  them/ 

If  such  general  meaning  appears  clearly  from  the  grant  itself,  extraneous  eyi- 
dence  will  not  be  resorted  to. ' 

It  is  not  to  be  presumed  that  a  grantor  intends  to  grant  more  than  he  has  a 
right  to  grant,  or  that  a  grantee  intends  to  rec-siye,  by  way  of  grant,  that 
to  which  he  has  a  full  right  without  a  ^ant. 

In  giving  an  interpretation  to  a  particular  clause  of  a  deed,  every  part  of  the 
deed  must  be  looked  to. 

Acts  and  admissions  of  the  parties  to  a  deed,  subsequently  to  its  execution, 
are  legitimate  evidence  tb  show  what  they  then  admitted  to  be  the  meaning 
of  certain  terms  used  in  the  deed,  in  order  to  ascertain  the  meaning  of  those 
terms,  when  those  terms  are  ambiguous. 

A  patentee,  by  an  agreement  executed  by  him,  July  18th,  1844,  transferred  the 
exclusive  right,  under  his  patent,  for  the  unexpired  terms  of  all  "patents  or 
renawaia  of  patents  owned  by  him,  or  in  which  he  may  have  an  interest,  is- 
sued or  to  be  issued:"  BieU  that  the  term  renewal  carried  the  right  to  es> 
tenaums  of  such  patents,  including  extensions  of  patents  isstted  to  him. 

The  case  of  Wilaon  v.  Rousstau^  (4  Howard,  646,)  oommented  on  and  explained. 

(Before  Inqebsoll,  X,  Southern  District  of  New  York,  February  18th,  1859.) 
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the  7th  of  November,  1848,  a  patent  was  obtained  by  Rich- 
ard Soils,  for  a  new  and  useful  improvement  of  elastic  cloth. 
It  was  called  elastic  cloth,  not  ''shirred  or  corrugated"  cloth. 
On  the  24th  of  February,  1839,  a  patent  was  obtained  by 
Goodyear  for  improvements  in  the  mode  of  preparing  caout- 
chouc, or  India-rubber,  by  the  manufacture  of  various  articles. 
On  the  9th  of  March,  1844,  a  patent  was  obtained  by  him  for 
a  new  and  useful  manufacture  of  goods,  wliich  he,  in  his  pat- 
ent, denominated  "  shirred  or  corrugated  India-rubber  goods." 
The  goods  so  manufactured  and  denominated  were  elastic. 
The  elastic  goods  wliich  Goodyear  manufactured  according  to 
his  patent,  and  to  which  he  thus  gave  the  name  of  "  corru- 
gated or  shirred  India-rubber  goods,"  by  which  name  they 
have  ever  since  been  generally  known,  were  formed  "  by  the 
stretching  of  strips  or  threads  of  India-rubber,  to  such  extent 
as  may  be  desired,  and  covering  the  strips  or  threads  on  oppo- 
site sides  with  laminse  of  cloth,  leather,  or  any  other  suitable 
material,  which  laminse  are  united  to  each  other,  and  to 
the  strips  or  threads,  by  means  of  India-rubber  cement,  the 
same  being  effected  so  as  to  produce  manufactured  articles 
substantially  as  in  the  specification  is  set  forth,  which  will,  by 
the  contraction  of  the  strips  or  threads  of  India-rubber,  be- 
come corrugated,  so  as  to  form  distinct  plaits  between  them, 
and  present  a  corded  appearance,  and  will  also  possess  a  de- 
gree of  elasticity  limited  by  the  non-elastic  material  which 
constitutes  one  or  both  of  the  laminse."  The  elastic  goods 
manufactured  according  to  the  Solis  patent,  w^ere  in  that  pat- 
ent called  and  known  as  elastic  cloth,  and  not  "shirred  or 
corrugated  India-rubber  goods."  And  the  only  elastic  goods 
which  Goodyear  ever  had  the  exclusive  right  to  manufacture, 
were  the  particular  kind  of  elastic  goods  made  according  to 
this  patent  of  March  9th,  1844,  and  so  called  by  him  "corru- 
gated or  shirred  India-rubber  goods."  No  one  had,  however, 
a  right  to  use,  without  his  consent,  in  the  manufacture  of 
other  kinds  of  elastic  India-rubber  goods,  the  particular  kind 
or  preparation  of  India-rubber  which  had  been  or  should  be 
patented  to  him.     So  far  as  Goodyear  was  concerned,  every 
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one  had  a  right  to  manufacture  all  kinds  of  India-rubber 
elastic  goods,  except  such  as  were  described  in  his  patent  of 
March  9th,  1844,  provided  they  did  not  use  any  particular 
preparation  of  India-rubber  patented  to  him.  On  the  same 
9th  of  March,  1844,  a  patent  was  granted  to  Goodyear  for  a 
new  and  useful  manner  of  constructing  a  machine  for  manu- 
facturing the  "corrugated  or  shirred  India-rubber  goods" 
mentioned  and  described  in  the  before-mentioned  patent.  In 
tliis  specification  he  states,  that  he  had,  in  the  before-men- 
tioned specification,  described  the  nature  of  what  he  denom- 
inated ''corrugated  or  shirred  India-rubber  goods."  That 
name  he  had  given  to  the  particular  kind  of  elastic  goods 
manufactured  according  to  that  patent.  And,  on  the  15th 
of  June,  1844,  a  patent  was  granted  to  him  for  new  and  use- 
ful improvements  in  the  manner  of  preparing  fabrics  of 
caoutchouc  or  India-rubber. 

On  the  12th  of  August,  1855,  Goodyear  gave  to  Hutchin- 
son &  Kunyon,  and  also  to  Ford  &  Co.,  "  a  free  license  to 
manufacture,  use  and  vend  shirred  or  corrugated  goods  of 
every  description ; "  and,  in  the  month  of  September,  in  the 
same  year,  he  gave  to  Onderdonk  &  Letson  "  a  concurrent 
right,  together  with,  and  in  connection  with  or  separate  from, 
Hutchinson  &  Bunyon  and  Ford  &  Co.,  and  the  said  Cliai'les 
Goodyear  and  his  associates,  a  free  license  to  manufacture, 
use  and  vend  shirred  or  corrugated  goods  of  every  descrip- 
tion, in  so  far  as  the  said  Charles  Goodyear  may  have  any 
rights  or  privileges." 

"  The  agreement  of  the  29th  of  October,  1846,  between 
Goodyear  and  Day,  was  executed  by  both  parties,  under  their 
hands  and  seals.  After  reciting  that  Goodyear  owned  and 
controlled  all  the  rights  and  privileges  granted  to  him  by  tlie 
four  before-mentioned  patents  in  his  favor,  so  far  as  such 
rights  and  privileges  relate  to  the  manufacturing  of  shirred  or 
corrugated  India-rubber  goods,  and  the  use  of  the  machines 
or  improvements  for  the  manufacturing  of  such  goods  and 
the  making  and  use  of  his  patented  gum,  or  compound,  in  the 
manufacture  of  such  goods,  excepting  the  licenses  of  Hutch- 
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inson  &  Runyon,  Ford  &  Co.,  and  Onderdonk  &  Letson^ 
above-mentioned,  Goodyear  grants,  sells  and  assigns  to  Day, 
"  the  full,  absolute,  and  exclusive  right,  license  and  privilege, 
to  make,  use  and  vend,  shirred  or  corrugated  goods ;  to  use, 
in  the  manufacture  thereof,  all  or  any  of  the  machinery  or 
improvements  mentioned  and  described  in,  and  secured  by,  all 
or  any  of  said  letters  patent ;  and  also  to  use,  in  the  manufac* 
ture  of  such  shirred  or  corrugated  goods,  all  or  any  of  the 
compounds,  fabrics  or  ingredients,  and  methods  of  preparing 
such  compounds,  fabrics  or  ingredients,  mentioned  or  described 
in,  and  claimed  by,  said  letters  patent,  for  and  during  the  said 
unexpired  term  of  said  letters  patent  above  enumerated,  and 
of  all  renewals  and  extensions  of  the  same."  He  also  grants 
to  Day,  "  the  like  full,  absolute  and  exclusive  right,  license 
and  privilege,  for  the  like  terms  and  periods,  to  use  all  or  any 
of  the  machinery,  compositions  or  fabrics  patented  by  said 
Goodyear,  or  which  he  shall  obtain  patents  for,  in  the  manu- 
facture of  India-rubber  hose,  of  the  kind  patented  by  said 
Day,  air  beds  and  air  pillows  of  all  kinds,  Day's  patent  boat, 
Griffith's  patent  cotton  floater,  and  Day's  patent  chaii*s  and 
settees." 

The  extent  of  the  first-mentioned  grant  depends  upon  the 
meaning  of  the  terms  "  shirred  or  corrugated  goods,"  as  used 
in  the  granting  clause  of  the  deed,  and  as  understood  by  the 
parties  to  it,  when  the  grant  was  made  by  Qt)odyear  and  ac- 
cepted by  Day.  That  meaning  must  be  gathered  from  the 
grant  itself  in  the  deed  contained,  if  from  it  the  true  and 
clear  meaning  can  be  ascertained.  That  meaning  depends 
upon  the  construction  of  the  deed  itself,  for  deeds  must  speak 
for  themselves  when  they  are  able  to  speak  clearly  and  un- 
derstandingly. 

The  recital  in  the  deed  was  made  for  the  purpose  of  show- 
ing what  was  to  be  the  subject  of  the  grant.  Goodyear  states 
that  he  owns  the  rights  secured  in  the  four  patents  enumer- 
ated, so  far  as  such  rights  relate  to  the  manufacture  of 
"  shirred  or  corrugated  India-rubber  goods,"  which  were  the 
subject  of  the  grant,  except  the  three  licenses  named,  which 
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were  for  *'  shirred  or  corrugated  goods.*'  At  that  time,  the 
whole  right  to  use  vulcanized  rubber,  in  the  manufacture  of 
all  elastic  woven  goods  and  elastic  cloth,  except  "shirred  or 
corrugated  goods,"  made  according  to  the  patent  of  March 
9th,  1844,  was  in  the  Naugatuck  India-rubber  Company.  The 
first  suggestion  that  occurs,  upon  reading  the  recital,  is  tliis — 
If  Goodyear  had  intended  that  the  grant  should  comprehend 
the  exclusive  right  to  use  his  vulcanized  rubber,  and  his  other 
preparations,  in  the  manufacture  of  elastic  woven  goods  and 
all  wrinkled  or  corrugated  cloth,  whether  made  according  to 
the  shirred  goods  patent  or  not,  under  the  name  of  "  shirred 
or  corrugated  goods,"  he  would  have  expressly  included  this 
right  in  the  exceptions  which  he  made.  For  it  was  well 
known  to  him  that  the  right,  as  to  woven  goods,  was  in 
that  Company. 

It  should  be  borne  in  mind,  that  Goodyear  hnd  no  exclu- 
sive right  to  manufacture  any  kind  of  elastic  xndia-rubber 
cloth  except  such  as  was  manufactured  according  to  the  patent 
of  March  9th,  1844,  and  called  "shir^'ed  or  corrugated  India- 
rubber  goods,"  though  he  had  an  exclusive  right  to  a  certain 
kind  of  prepared  or  cured  India-rubber,  which  could  not  be 
used  by  any  one  in  the  manufacture  of  any  kind  of  elastic 
cloths,  without  his  permission.  So  far  as  Goodyear  was  con- 
cerned, all  kinds  of  India-rubber  elastic  goods,  or  elastic 
cloths,  by  whatever  name  known,  except  the  particular  kind 
of  India-rubber  cloth  made  according  to  his  patent  of  March 
9th,  1844,  and  to  which  he  had  an  exclusive  right,  could  be 
made  by  any  one,  unless  the  one  making  it  should  use,  in  the 
manufacture  of  it,  the  particular  kind  or  preparation  of  India- 
rubber  material  patented  to  him.  It  is  not  to  be  presumed 
that  a  grantor  intends  to  grant  more  than  he  has  a  right  to 
grant,  or  that  a  grantee  intends  to  receive,  by  way  of  grant, 
tiiat  to  which  he  has  a  full  right  without  a  grant. 

The  grant  of  right  contained  in  the  granting  clause  of 
the  deed  of  the  29th  of  October,  1846,  was  of  an  exclusive 
right,  which,  at  the  time,  was  vested  in  Goodyear,  and  not  of 
anything  to  which  Day  had  a  right  without  such  grant.     It 
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was  of  the  exclusive  right  which  Goodyear  then  had  to 
make  "  shirred  or  corrugated  goods,"  with  the  license  and 
privilege  to  do  certain  things,  which  would  make  that  exclu- 
sive right  more  valuable ;  which  certain  things  were,  the  use, 
in  the  manufacture  of  the  "shirred  or  corrugated  goods,"  the 
exclusive  right  to  which  had  been  conveyed,  of  any  of  the 
machinery  or  improvements  mentioned  and  described  in  and 
secured  by  any  of  the  letters  patent ;  and  the  use  also,  in  the 
manufacture  of  such  "  shirred  or  corrugated  goods,"  an  exclu- 
sive right  to  which  had  been  conveyed,  of  any  of  the  com- 
pounds, fabrics  or  ingredients  mentioned  or  described  in  said 
letters  patent.  The  terms  of  the  grant,  therefore,  taken  in 
connection  with  the  recitals  in  the  preamble,  without  a  resort 
to  the  subsequent  portions  of  the  deed,  to  aid  in  their  inter- 
pretation, import  that  what  was  granted  was  the  exclusive 
right  which  Goodyear  had,  by  virtue  of  his  patent  of  March 
9th,  1844,  to  make  "  shirred  or  corrugated  goods,"  with  the 
license  and  privilege  to  use,  in  the  exercise  and  enjoyment  of 
such  exclusive  right  granted,  certain  other  rights  secured  to 
him,  to  make  that  exclusive  right  more  valuable.  This  was 
the  extent  of  the  grant,  as  it  appears  from  the  language  of 
the  granting  clause.  This  was  what  the  parties  meant  by  the 
terms  which  they  used.  So  far  as  it  respects  "  shirred  or  cor- 
rugated goods,"  that  was  the  extent  of  the  grant.  The  other 
patents  of  Goodyear  were  to  be  used  only  in  the  manufacture 
of  the  "  shirred  or  corrugated  goods  "  secured  by  the  patent 
of  March  9th,  1844.  There  was  no  right  given  to  use  Good- 
year's  preparations  and  improvements  in  India-rubber,  no 
right  to  use  the  vulcanized  rubber,  in  the  manufacture  of 
any  elastic  articles,  or  elastic  goods,  or  elastic  cloths,  except 
the  "  shirred  or  corrugated "  goods  made  according  to  the 
shirred  goods  patent. 

But,  in  giving  an  interpretation  to  a  particular  clause  of  a 
deed,  we  must  look  to  every  part  of  it,  in  order  to  ascertain 
whether  such  interpretation  is  the  true  one,  to  see  if,  in  this 
deed,  any  more  extended  and  enlarged  meaning  can  be  given 
to  the  terms  ''  shirred  or  corrugated  goods,"  as  used  in  the 
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granting  clause,  than  we  have  already  given  to  those  terras, 
by  the  consideration  of  such  granting  clause,  taken  in  connec- 
tion only  with  the  recitals  in  the  preamble  contained. 

The  deed  contains  several  covenants  on  the  part  of  Good- 
year. One  is,  "that  said  Goodyear  will  not  hereafter  grant 
any  right,  license,  or  agreement  to  any  person  or  persons, 
bodies  politic  or  corporate,  to  manufacture,  vend,  or  use  Cor- 
rugated or  shirred  goods,  or  to  build,  use  or  vend  any  of  the 
aforesaid  machinery,  or  to  use  any  of  his  compounds,  in  the 
manufacture  of  shirred  or  corrugated  goods,  and  will  not  him- 
self manufacture  or  import  any  corrugated  or  shirred  goods ; 
and,  in  case  of  a  violation  of  this  section,"  (of  the  deed,) ''  then 
the  covenants  of  said  Day,  hereinafter  contained,  shall  not  be 
binding  on  said  Day."  The  covenants  of  Day  here  referred 
to  were,  that  he  would  pay  tarift  and  do  other  acts.  It  is 
claimed  that  this  covenant  is  inconsistent  with  the  construction 
already  put  on  the  granting  clause,  and  consistent  only  with 
the  construction  given  to  it  by  the  plaintiffs.  This  covenant 
was  entered  into  for  the  purpose  of  relieving  Day  from  the 
obligation  of  his  covenants,  in  case  Goodyear  should  do  cer- 
tain things,  the  doing  of  which  would  be  in  violation  of  the 
right  granted.  It  was  designed  more  effectually  to  secure 
Day  in  the  exclusive  right  granted.  The  terms  "shirred  or 
corrugated  goods  "  are  used  three  several  times  in  this  cove- 
nant. It  is  insisted  that,  as  used  in  the  last  two  instances, 
their  meaning  is  different  from  that  intended  for  them  as  used 
in  the  first  part  of  the  covenant;  that,  in  the  last  two  in- 
stances, they  mean  "  shirred  or  corrugated  goods  "  made  in  a 
different  manner  from  those  manufactured  according  to  the 
pateht  of  March  9th,  1844 ;  that  they  mean  all  India-rubber 
goods,  when  made  by  combining  threads  or  strands  of  vulcan- 
ized rubber  with  some  textile  material;  and  that  such  latter 
goods  are  comprehended  in  the  terms  "  shirred  or  corrugated 
goods."  It  is  admitted  that  the  meaning  of  the  terms,  as  used 
in  the  first  part  of  the  covenant,  is  "  shirred  or  corrugated 
goods  "  made  according  to  the  patent  of  March  9th,  1844. 
The  argument  is,  that  the  first  part  of  the  covenant  is,'  that 
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Goodyear  would  Dot  license  any  one  to  wake  corrugated 
goods  according  to  his  patent ;  that  tliat  was  sufficient  to  pro- 
tect Day  in  the  use  of  the  vulcanized  rubber,  in  manufactur- 
ing according  to  that  patent;  and  that  the  latter  portion  of 
the  covenant  was  intended  to  prevent  Goodyear  from  licensing 
any  one  to  use  his  vulcanized  rubber  and  compounds,  in 
the  manufacture  of  other  kinds  of  India-rubber  goods,  made 
by  combining  threads  or  strands  of  India-rubber  with  some 
textile  material. 

After  the  most  attentive  consideration,  I  cannot  discover 
anything  in  this  covenant  inconsistent  with  the  construction 
which  I  have  put  upon  the  granting  clause.  All  its  provisions 
are  consistent  with  such  construction.  There  are,  in  the  cove- 
nant, four  several  stipulations  on  the  part  of  Goodyear: 
I^trst — That  he  will  not  grant  any  right  or  license,  to  any  one, 
to  manufacture,  vend  or  use  "shirred  or  corrugated  goods." 
This  confessedly  refers  to  the  exclusive  right,  which,  at  the 
time  the  deed  was  executed,  Goodyear  had  to  the  "  shirred  or 
corrugated  goods"  made  according  to  his  patent  of  March 
9th,  1844.  Second — That  he  will  not  grant  any  right  or  li- 
cense, to  any  one,  to  build  or  use  any  of  the  machinery  men- 
tioned in  the  granting  clause.  There  was  no  machinery  men- 
tioned or  alluded  to,  except  the  machinery  used  to  make 
"  shirred  or  corrugated  goods  "  according  to  the  shirred  goods 
patent.  This  stipulation,  also,  confessedly  refers  to  the  goods 
made  according  to  that  patent.  Third — That  he  will  not 
grant  to  any  one  the  right  to  use  any  of  his  compounds  in 
the  manufacture  of  "  shirred  or  corrugated, goods."  The  as- 
signment of  the  right  to  make  "shirred  or  corrugated  goods" 
according  to  the  patent  of  March  9th,  1844,  did  not^cairy 
with  it  any  new  right  secured  by  the  patent  of  June  15th, 
1844.  The  rights  secured  by  the  latter  patent  were  distinct 
from,  and  independent  of,  any  rights  secured  by  the  former. 
The  first  stipulation  had  reference  to  the  former  patent,  and 
the  former  patent  only.  In  that  stipulation,  the  use  of  the 
latter  patent  was  not  included.  The  object  of  the  parties 
was,  as  is  confessed,  to  secure  to  Day,  the  grantee  of  the  former 
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patent,  in  the  manufacture  of  the  goods  secured  by  that 
patent,  the  further  exclusive  right  to  use  the  latter  patent. 
And  the  intent  of  the  parties,  in  making  this  latter  stipulatioQ, 
was  to  secure  that  object.  There  is  nothing  in  this  stipu- 
lation to  show  that  it  had  reference  to  any  other  object. 
J^auHh—ThsLt  he  (Goodyear)  will  not  manufacture  or  im- 
port any  corrugated  or  shirred  goods.  There  is  nothing 
in  this  stipulation  to  show  that  these  terms  were  used 
in  any  different  sense  from  that  given  to  them  in  the 
other  stipulation.  To  apply  them,  in  this  stipulation,  as 
meaning  elastic  woven  goods,  would  lead  to  this  result :  If 
Goodyear  should  manufacture  or  import  woven  goods,  com- 
posed of  threads  or  strands  of  common  gum,  which  everybody 
has  a  right  to  manufacture  and  import,  and  which  never  were 
a  subject  of  controversy  before  the  settlement  which  resulted 
in  the  grant  in  question,  then  all  the  covenants  which  Day 
had  entered  into  would  be  discharged. 

Another  covenant  on  the  part  of  Goodyear  is,  "  that  Hor- 
ace H.  Day,  his  representatives  and  assigns,  shall  have  and 
enjoy  the  like  full,  free,  and  exclusive  right,  license  and  privi- 
lege to  make  and  use,  in  the  manufacture  of  shirred  or  corru- 
gated goods,  any  improvements  made,  or  to  be  made,  by  said 
Goodyear,  or  of  which  he,  his  representatives  or  assigns,  may 
become  the  holders  or  owners,  for  which  patents  have  been  or 
shall  be  obtained,  which  relate  to  shirred  or  corrugated  goods, 
or  tlie  machinery  for  preparing  or  making  the  same,  or  the 
composition,  stuff  or  fabric  of  which  they  may  be  composed, 
or  the  machinery  for  preparing  or  finishing  such  composition, 
stuff  or  fabric,  and  also  the  right  to  use  such  composition, 
stuff  or  fabric,  in  the  manufacture  of  all  the  other  articles  in  the 
grants  above  enumerated."  It  is  claimed  that  the  provisions 
in  this  covenant  are  also  inconsistent  with  the  views  already 
taken  of  the  rights  granted  to  Day.  The  subject-matter  of 
the  grant  in  the  first  clause  was  an  existing  thing,  to  which 
Goodyear  had  an  exclusive  right,  and  certain  rights  to  other 
existing  things,  the  use  of  which  would  make  the  enjoyment 
of  tha  grant  more  valuable.  The  provision  as  to  the  future 
inventions,  improvements  or  patents  of  Goodyear,  secured  to 
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Day  the  use  of  them  only  as  to  the  shirred  or  corrugated 
India-rubber  goods,  and  the  hose,  air-beds,  air-pillows,  Day's 
patent  boat,  and  Griffith's  patent  cotton-floater.  After  a  lull 
and  careful  consideration  of  this  covenant,  I  can  discover 
nothing  in  it  inconsistent  with  the  construction  put  upon  the 
granting  clause.  By  the  "  shirred  or  corrugated  goods  "  men- 
tioned in  this  covenant,  are  meant  the  "  shirred  or  corrugated 
goods  "  to  which  Goodyear  had  an  exclusive  right,  such  as 
were  made  according  to  the  patent  of  March  9th,  184:4 ;  and 
the  "  composition,  stuff  or  fabric  "  mentioned,  refei-s  to  the 
material  of  which  "  corrugated  goods  "  made  according  to 
that  patent  might  be  composed. 

The  first  covenant  on  the  part  of  Day  is,  that  he  will  pay 
to  Goodyear  a  tariff  of  three  cents  per  square  yard,  for  all 
shirred  or  corrugated  goods  to  be  made  or  used  by  him  during 
the  term  of  said  patents,  (the  four  mentioned  in  the  recital  to 
the  deeds.)  or  any  of  them,  or  of  any  renewal  or  extension 
thereof,  or  of  any  new  patent  taken  out  on  the  surrender  of 
an  old  one.  Then  follows  this  stipulation :  "  It  being  under- 
stood and  agreed  by  the  parties,  that  all  shirred  or  corrugated 
goods  of  any  kind,  made  or  used  by  said  Day  or  his  assigns, 
shall  be  considered  as  made  and  used  under  this  agreement, 
and  subject  to  said  tariff  or  assessment,  excepting  from  the 
operation  of  this  clause,  however,  all  sliirred  or  corrugated 
goods  made  with  strands  or  threads  of  native  or  common  gum, 
when  such  goods  may  be  manufactured  by  said  Day  for  the 
purpose  of  competing  with  such  goods ;  and,  when  so  made 
by  him  for  such  purpose,  he  shall  not  be  liable  to  pay  any 
duty  or  assessment  thereon."  In  order  to  put  a  proper  con- 
struction upon  the  stipulations  contained  in  this  covenant,  and 
to  understand  their  true  meaning,  they  should  be  considered 
in  connection  with  a  covenant  on  the  part  of  Goodyear,  in 
which  he  agrees  that  he  "  will,  at  his  own  expense  and  cost, 
prosecute  all  and  every  person,  or  pereons,  or  bodies  corporate, 
who  shall  infringe,  to  the  injury  of  said  Day,  in  tlie  use  of  the 
privilege  hereby  granted  and  conveyed,  all  or  any  of  the 
patents  above  enumerated  or  referred  to,  by  the  manufacture 
or  sale  of  shirred  or  corrugated  goods  ;  and  that  he  will,  with 
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all  due  diligence,  carry  on  such  prosecutions  to  final  judgment, 
against  each  and  every  violator  of  the  same,  or  until  it  shall 
be  judicially  and  beyond  appeal  decided  that  said  patents  so 
violated  as  aforesaid  are  not  valid  in  law."  It  is  claimed  by 
the  plaintiffs,  that  this  covenant  on  the  part  of  Day,  when 
taken  in  connection  with  this  latter  covenant  on  the  part  of 
Goodyear,  clearly  shows  that  the  parties  were  dealing  with 
woven  goods,  or  some  species  of  goods  not  made  under  Good- 
year's  shirred  goods  patent,  particularly  when  those  two  cove- 
nants are  considered  in  connection  with  another  covenant, 
wherein  it  is  mutually  agreed,  that,  in  the  event  of  any  other 
person  manufacturing,  or  importing,  or  selling  shirred  or  cor- 
rugated goods,  exKjept  such  shirred  goods  as  are  made  with 
strands  or  threads  of  native  or  common  gum,  such  as  is  gen- 
erally used  by  woven  suspender  makers,  and  thereby  materi- 
ally impairing  the  profits  which  would  accrue  to  Day  when  in 
the  exclusive  enjoyment  of  the  privileges  granted,  then  the 
tariffs  agreed  to  be  paid  are  to  cease. 

There  was  granted  the  right  to  at  least  two  kinds  of 
"  shirred  or  corrugated  goods :  "  I^'irst — the  right  to  make 
such  goods  according  to  the  Goodyear  patent,  when  the 
strands  or  threads  of  rubber  were  of  native  or  common  gum  ; 
and,  Secondj  the  right  to  make  such  goods  according  to  such 
patent,  with  the  additional  right  to  use,  in  the  making  of 
them,  strands  or  threads  of  vulcanized  rubber,  prepared  ac- 
cording to  the  patent  of  June  15th,  1844.  There  was  also  an 
additional  right  to  use  the  patented  machine  to  make  such 
goods.  These  the  defendants  claim  were  all  the  rights  con- 
veyed by  the  first  granting  clause.  At  the  time  of  the  grant, 
India-rubber  woven  elastic  goods,  with  strands  or  threads  of 
common  rubber,  and  which  the  plaintiffs  claim  were  included 
nnder  the  name  of  "  shirred  or  corrugated  goods,"  could  be 
made  without  infringing  on  the  patent  of  March  9th,  1844. 
The  exclusive  right  to  make  said  woven  goods  was  not  in 
Goodyear  to  grant.  The  right  was  in  the  public.  From  the 
covenants  last  above  recited,  it  appears,  Firsts  that  Day  was 
to  pay  tariffs  on  all  "  shirred  or  corrugated  goods  "  included 
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in  the  grant,  or  attempted  to  be  ineladed ;  Second^  that  Good- 
year was  to  protect  Day  *in  the  enjoyment  of  all  rights  which 
had  been  secured  to  him  by  patent,  and  granted  to  Day,  and, 
if  he  did  not,  his  right  to  tariff  on  all  goods  made  should 
cease ;  Thirds  that,  at  some  time  during  the  continuance  of 
the  grant,  it  miglit  so  happen,  that  Goodyear  would  not  have 
it  in  his  power  to  protect  Day  in  the  exclusive  right  to  manu- 
facture a  kind  of  "shirred  er  corrugated  goods  "  which  were 
composed  of  threads  or  strands  of  common  rubber,  and  upon 
which  Day  had  agreed  to  pay  tariff;  Fourth^  that,  in  the  lat- 
ter event.  Day  was  to  protect  himself,  and  that,  when  he  did 
so  protect  liimself,  by  the  manufacture  of  such  goods  to  com- 
pete with  the  like  kind  of  goods  in  the  market,  he  should  not 
pay  tariff  on  such  goods  so  made  for  such  purpose,  although 
he  should  continue  to  pay  tariff  on  the  other  kinds  of  goods 
made  in  pursuance  of  the  grant. 

Taking  the  stipulations  in  these  several  agreements  in  con- 
nection with  each  other,  it  is  argued  by  the  plaintiffs,  that  the 
parties  were  treating  about  other  goods,  under  the  name  of 
"  shirred  or  corrugated  goods  "  than  such  as  were  made  ac- 
cording to  the  Goodyear  patent ;  that  Goodyear  could  protect 
Day  by  suits  and  by  injunctions,  so  that  he  could  have  the 
monopoly  in  the  market  of  such  goods  as  were  made  according 
to  the  patent ;  that,  as,  during  the  period  of  the  grant,  it  might 
so  happen  that  there  would  be  a  kind  of  "  shirred  or  corrugated 
goods  "  made  of  threads  or  strands  of  common  rubber,  upon 
which  Day  was  to  pay  tariff,  brought  into  the  market,  which 
would  not  be  in  violation  of  the  patent  of  Goodyear  of  March 
9th,  1844,  against  which  Day  could  not  be  protected  by  Good- 
year, but  could  only  be  protected,  if  protected  at  all,  by  com- 
petition, such  kind  of  goods  were,  therefore,  different  from 
goods  made  according  to  Goodyear's  patent ;  tliat  they  were 
woven  goods,  or  elastic  rubbei^goods,  composed  of  strands  or 
threads  of  rubber,  however  made ;  and  that,  by  the  under- 
standing of  the  parties,  as  shown  in  the  d6ed,  the  deed  was 
intended  to  secure  to  Day  the  privilege  to  make  this  latter 
kind  of  goods,  under  the  name  of  "shirred  or  corrugated 
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goods,"  with  the  exclusive  right  to  use,  in  the  making  of  the 
same,  the  vulcanized  rubber  patent,  as  well  as  the  right  to 
manufacture  according  to  the  shirred  goods  patent.  The  argu- 
ment is  plausible,  and,  if  sound,  would  tend  strongly  to  show, 
that  the  view  I  have  taken  of  the  rights  conveyed  by  the 
granting  clause,  is  too  limited. 

The  deed  now  under  consideration  was  executed  after  a 
long  conflict  between  the  parties,  as  to  the  rights  which  were 
secured  to  Goodyear  by  his  patents.  The  stipulations  con- 
tained in  it  were  entered  into  (Day  recognizing  the  rights  of 
Goodyear  in  the  matters  in  controversy)  with  a- view  to  a  set-^ 
tlement  of  the  controversy,  and  to  transfer  to  Day  certain 
rights  which  Goodyear  had  by  virtue  of  his  patents.  The 
right  to  make  elastic  India-rubber  cloth,  composed  of  threads 
or  strands  of  common  rubber,  by  whatever  name  called, 
when  the  same  was  not  made  according  to  Goodyear's 
patent  of  March  iith,  1844,  had  not  been  in  controversy. 
There  was  nothing  to  settle  about  that  right.  Day  had  as 
much  right  in  this  respect  as  Goodyear  had.  The  argument 
assumes,  that  for  the  making  of  this  kind  of  goods,  to  manu- 
facture which  Day  had  as  much  right  as  Goodyear,  Day 
agreed  to  pay  a  tariff;  and  that  the  goods  thus  manufactured 
Bhoul<J,  therefore,  be  considered  as  being  manufactured  under 
the  deed,  by  the  name  of  *' shirred  or  corrugated  goods/'  and 
as  such  liable  to  pay  a  taritf,  except  when  they  might  be 
manufactured  by  Day  for  competing  with  such  goods  thrown 
into  the  market  by  others. 

The  grants  under  the  deeds  were  for  the  longest  period 
during  which  any  of  the  four  patents  was  to  continue,  and  for 
the  additional  time  that  any  of  them  might  be  extended. 
Day  was  to  have  the  benefit  of  all  or  any  of  them,  and  was 
to  pay  the  tariff  as  agreed,  so  long  as  he  had  the  benefit  of 
any  one  of  the  patents,  though  the  others  had  expired  by  lapse 
of  time  and  had  not  been  extended.  The  taritf  was  to  be 
paid  in  consideration  of  benefits  received  and  enjoyed.  The 
argument  of  the  plaintiffs  leads  to  this  result :  If  the  shirred 
goods  patent  had  been  extended,  and  the  vulcanizing  patent 
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had  not  been,  then,  if  Day  did  what  anybody  else  had  a  right 
to  do  without  any  pennisBion  of  Goodyear,  namely,  make 
elastic  woven  goods,  or  any  kind  of  elastic  India-rubber  goods, 
or  elastic  nibber  cloth,  (provided  it  was  not  made  according 
to  the  sliiri'ed  goods  patent,)  with  threads  or  strands  either  of 
common  rubber  or  vulcanized  rubber,  he  would  be  obliged  to 
pay  the  tariflf.  Protection  to  Day  in  the  rights  for  which  he 
was  to  pay  tariff,  was  one  great  object  of  the  deed.  He 
could  not  in  the  case  supposed,  be  protected  by  Goodyear,  for 
the  making  of  such  goods  would  not  be  in  violation  of  any 
patent ;  and  he  could  not  protect  himself  by  competition,  so 
as  to  avoid  the  payment  of  the  tariff,  as  it  respects  the  goods 
made  with  strands  or  threads  of  vulcanized  rubber,  for  the 
stipulation  in  regard  to  protection  by  competition  is  limited  to 
such  goods  as  are  made  "  with  strands  or  threads  of  native  or 
common  gum."  ^  He  would,  therefore,  be  obliged  to  pay  tariff, 
although  he  was  not  protected  by  Goodyear,  and  was  without 
the  power  of  saving  himself  from  the  payment  of  such  tariff, 
by  manufacturing  for  the  purpose  of  competing  with  such 
goods. 

A  more  satisfactory  construction  can  be  put  upon  the  stip- 
ulations in  the  convenants  just  referred  to — one  that  will  make 
such  convenants  entirely  consistent  with  the  views  already 
taken  of  the  rights  conveyed  by  the  granting  clause,  and  in- 
consistent with  the  views  taken  of  such  clause  by  the  plain- 
tiffs. The  parties  were  providing,  in  the  stipulations,  not  only 
for  a  state  of  things  which  might  exist  during  the  then  exist- 
ing patents,  but  also  for  a  state  of  things  which  might  exist, 
when  one  of  them  should  be  extended  and  the  others  have  ex- 
pired— when  the  vulcanizing  patent  might  be  extended  and 
the  shirred  goods  patent  have  expired,  and  also  when  the 
shirred  goods  patent  might  be  extended  and  the  vulcanizing 
patent  have  expired.  They  contemplate  a  state  of  things 
which  at  present  exists,  when  the  vulcanizing  patent  has  been 
extended,  and  when  all  the  other  patents  have  expired.  This 
being  the  state  of  things,  the  shirred  goods  patent  having  ex- 
pired, every  one  now  has  a  right  to  make  "  shirred  or  corru- 
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gated  goods"  composed  of  "threads  or  strands  of  native  or 
common  gnm."     But  no  one,  except  Day,  has  a  right  to  make  • 
such  goods  of  "threads  or  strands"   of  vulcanized  rubber 
prepared  according  to  Goodyear's  patent  of  June  15th,  1844. 
Now  there  is  a  state  of  things  which  the  parties  foresaw  when 
they  executed  the  deed  and  incorporated  in  it  the  above  cove- 
nants, and  which  they,  by  said  covenants,  provide  for.     Day 
now  has  an  exclusive  right  to  make    "shirred  or  corrugated 
goods"  according  to  the  directions  given  in  the  patent  of 
March  9th,  1844,  when  the  rubber  strands  or  threads  are  com- 
posed of  the  vulcanized  rubber;    and   Goodyear,  having    a 
patent  for  the  vulcanized  rubber,  must  protect  him  in  that 
right.     If  he  does  not,  the  obligation  on  the  part  of  Day  to 
pay  tariff  ceases.     Day  holds  now  no  exclusive  right  to  make 
shirred  goods  according  to  Goodyear's  patent,  with  "  threads 
or  strands  of  native  or  common  gum,"  but  has  a  right  to  make 
such  goods  in  common  with  any  one  else  ;  and  he  is  obliged  to 
pay  tariffs  for  making  such  goods  "  with  native  or  common 
gum,"  during  the  existence  of  the  extended  vulcanizing  pat- 
ent, for  he  so  contracted  by  the  deed,  unless,  in  the  language  of 
the  deed,  "  such  goods  may  be  manufactured  by  said  Day  for 
the  purpose  of  competing  with  such  goods,  and,  when  so 
made  by  him  for  such  purpose,  he  shall  not  be  liable  to  pay 
any  duty  or  assessment  thereon."     The  vulcanizing  patent  is 
now  in  existence,  and  Day  can  now  be  protected  by  Goodyear, 
when  that  patent  is  violated  by  the  use  of  vulcanized  rubber 
in  the  manufacture  of  "shirred  or  corrugated  goods."     The 
shirred  goods  patent  has  expired.     When  such  goods  are  now 
to  be  made  with  "  threads  or  strands  of  native  or  common 
gum,"  Day  cannot  be  protected  by  Goodyear  against  the 
manufacture  of  such  goods.     But,  if  he  makes  such  goods  for 
"  the  purpose  of  competing  with  the  same  goods  "  in  the  mar- 
ket, he  is,  according  to  the  stipulations  in  the  deed  above  re- 
ferred to,  not  liable  to  the  payment  of  tariffs  thereon. 

On  the  5th  of  November,  1846,  there  were  "  articles  of 
agreement"  entered  into  between  the  parties,  under  their 
hands  and  seals,  additional  or  supplemental  to  the  articles  in 
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the  first  deed,  which  articles  in  the  first  deed  were  to  be  con- 
strued and  governed  by  the  articles  in  the  deed  of  the  said  5th 
of  November,  wherein  they  dift*ered  or  were  inconsistent ;  but, 
in  all  other  respects,  the  first  deed  was  to  remain  in  full  force- 
By  the  deed  of  the  5th  of  November,  it  was  stipulated  that 
Goodyear  should  procure  and  cause  to  be  assigned  to  Day,  to 
be  canceled,  the  three  several  licenses  to  Hutchinson  and 
Eunyon,  to  Ford  &  Co.,  and  to  Onderdonk  &  Letson,  which, 
by  the  first  deed,  he  was  excused  from  doing ;  and  there  is  a 
stipulation  that  the  reassignment  of  said  three  licenses  to  Day 
shall  be  a  condition  precedent  to  the  performance  of  any  part 
of  the  covenants  by  him.  In  these  last-mentioned  articles 
there  is  also  a  covenant  by  Day,  that,  while  Goodyear  protects 
him.  Day,  "in  the  exclusii^e  right  to  manufacture  and  vend 
shirred  or  corrugated  goods,"  he.  Day,  will  refrain  from  doing 
certain  things  therein  mentioned,  thereby  showing  that  what 
the  parties  meant  by  the  terms  "  shirred  or  corrugated  goods  " 
was,  the  exclusive  right  which  Goodyear  had  to  manufacture 
and  vend  such  goods,  under  his  patent  referred  to  in  the  re- 
citals of  the  deed  fii^st  executed  :  for,  Goodyear  could  not  pro- 
tect Day  in  such  exclusive  right,  unless  he  had  in  him  such 
exclusive  right. 

The  second  deed,  executed  by  the  parties  on  the  6th  of 
November,  1846,  was  entitled  ''memorandum  of  agreement," 
and  was  to  be  auxiliary  to  the  two  other  deeds  above-men- 
tioned. It  contained  a  stipulation  for  "a  release  from  the 
Naugatuck  Company,  of  the  right  or  license  to  make  any 
articles  which,  by  said  before- mentioned  agreements,  Day  is 
licensed  to  make."  After  Goodyear  had  obtained  his  vulcan- 
izing patent  of  the  15th  of  June,  1844,  by  a  deed  executed 
between  him  and  the  Naugatuck  India-rubber  Company, 
dated  July  18th,  1844,  for  certain  considerations  in  the  deed 
named,  he  granted  unto  said  Coitipauy  the  full  and  absolute 
license  to  use  any  and  all  of  his  preparations  of  India-rubber 
and  improvements  in  the  preparations  of  India-rubber,  for 
manufacturing  cloth  or  any  other  article  of  merchandise,  or 
any  articles  to  which  the  same  may  be  applicable,  for  and 
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during  the  nnexpired  term  or  termB  of  any  patent  or  patents,  or 
renewals  of  patents,  owned  by  him,  or  in  which  he  may  have 
an  interest,  issued  or  to  be  issued.  This  absolute  and  full  li- 
cense to  the  Kaugatuck  Company  was  also  an  exclusive  one, 
Goodyear  covenanting  that  he  would  not  grant  to  any  other 
person  a  right  or  license  to  do  what  he  had  granted  to  the 
Kangatuek  Company  a  license  to  do.  There  was  reserved, 
however,  in  Goodyear,  the  right,  after  the  20th  of  July,  1844, 
to  sell,  for  a  stipulated  sum  or  price  in  gross,  the  exclusive 
right  of  making,  using  and  vending  his  said  preparations  and 
improvements  for  any  specific  purpose,  provided  that,  before 
such  sale,  the  Naugatuck  Company  should  have  the  pre-emp- 
tive right  to  become  the  purchasers,  at  and  for  such  stipulated 
price  or  sum  in  gross.  Before  this  deed  to  the  Naugatuck 
Company,  namely,  on  the  24th  of  May,  1844,  which  was 
prior  to  the  issuing  of  the  vulcanizing  patent,  Goodyear  had 
assigned  to  D.  L.  Suydam  the  two  patents  for  shirred  goods — 
the  patent  for  the  manufacture  and  the  patent  for  the  ma- 
chinery. This  assignment  was  only  for  the  time  the  patent 
had  to  run,  and  not  for  any  extended  term.  The  right  acquired 
by  Suydam,  under  this  assignment,  wa&  conveyed  back  to 
Goodyear,  by  deed  bearing  date  the  10th  of  May,  1845. 

There  were  certain  exceptions  in  the  deed  of  Goodyear  to 
the  J^Taugatuck  Company,  which  limited  the  operation  of  the 
grant  of  "  the  use  of  any  and  all  his  (Goodyear's)  preparations 
of  India-rubber  and  improvements  in  the  preparation  of  India- 
rubber,  for  manufacturing  cloths  or  any  other  article  of  mer- 
chandise, or  any  article  to  which  the  same  may  be  applicable," 
to  such  articles  as  were  not  excepted.  One  of  these  exceptions 
was  of  the  right  to  use  said  improvements  in  the  manufacture 
of  "  napped  cloths,  coats,  capes,  mittens  and  gloves,"  which 
were  excepted  during  the  whole  period  of  the  grant.  The 
right  to  use  such  preparation  in  the  manufacture  of  India- 
rubber  shoes,  was  excepted  for  a  specific  time.  After  the  ex- 
piration of  such  specific  time,  the  right  to  use  said  preparation 
in  the  manufacture  of  such  shoes  was  to  be  in  the  Kaugatuck 
Company.     The  right  to  use  the  preparation  of  vulcanized 
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rubber  in  the  mannfactnre  of  shirred  goods  made  according 
to  the  shirred  goods  patent  of  Goodyear,  was  also  excepted  so 
long  as  Sujdam  had  the  exclusive  right  to  manufacture  such 
goods.  This  latter  exception  is  as  follows :  "  And  whereas  the 
said  Goodyear  has  heretofore  sold  to  D.  L.  Suydam,  of  New 
York  city,  the  right  to  manufacture  shirred  goods,  the  said 
right  is  hereby  excepted  from  the  operation  of  this  instrument, 
in  addition  to  the  exceptions  above-named.''  By  this  deed, 
the  Xangatuck  Company  had  no  exclusive  right  to  any  of  the 
cloths  or  other  articles  to  be  manufactured,  whether  the  cloth 
was  "  shirred  or  corrugated,"  or  not,  unless  Goodyear's  prepa- 
ration and  improvements  of  India-rubber  were  used  in  such 
manufacture.  They  had,  by  the  grant,  an  exclusive  right  and 
license  to  the  use  of  the  preparation  and  improvements  of 
India-rubber  in  any  article  to  which  the  same  was  applied, 
with  certain  exceptions. 

It  is  important  that  it  should  be  understood  what  rights 
the  Naagatuck  Company  obtained  by  virtue  of  this  deed,  in 
order  that  we  may  understand  what  Goodyear  and  Day  meant 
should  be  done,  when  they  provided,  in  the  deed,  entitled 
"  memorandum  of  agreement,"  that  "  a  release  from  the  Nau- 
gatuck  Company,  of  the  right  or  license  to  make  any  articles 
which,  by  said  before-mentioned  agreement.  Day  is  licensed  to 
make,  shall  be  obtained  and  assigned  to  said  Day,  simulta- 
neously with  the  execution  of  said  articles."  This  is  import- 
ant, as  the  plaintiiis  claim,  that  it  appears,  from  the  covenant 
in  the  "  memorandum  of  agreement "  referred  to,  in  reference 
to  a  release  from  the  Kaugatuck  Company,  and  the  manner  in 
which  it  was  executed,  that  a  more  extended  meaning  should 
be  given  to  the  terms  "  shirred  or  corrugated  goods,"  than  has 
been  given  to  them  when  considering  the  granting  clause  of 
the  deed  first  executed  by  the  parties.  It  should  be  borne  in 
mind,  that,  in  that  deed,  Goodyear,  in  addition  to  the  rights 
which  he  granted  to  Day,  in  reference  to  "  shirred  or  corru- 
gated goods,"  also  granted  to  him  the  exclusive  right,  license 
and  privilege,  to  use  his  compositions  and  fabrics,  secured  to 
him  (Goodyear)  by  his  vulcanizing  patent,  ^'  in  the  manufac- 
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tare  of  India-rubber  hose,  of  the  kind  patented  by  said  Day, 
air  beds  and  air  pillows  of  all  kinds.  Day's  patent  boat,  Grif- 
fith's patent  cotton  floater,  and  Day's  patent  chairs  and  set- 
tees.'^  At  that  time,  the  exclusive  right  to  use  Goodyear's 
vulcanized  rubber  and  preparations  and  improvements  patented, 
in  the  manufacture  of  these  articles,  was  in  the  Nangatuck 
Company.  Consequently,  this  latter  right  conveyed  to  Day 
would  be  of  little,  if  of  any,  avail,  unless  a  release  was  ob- 
tained from  the  ^augatuck  Company.  Goodyear,  therefore, 
in  that  original  deed,  after  having  made  the  grants  contained 
in  it,  covenanted  that  he  would,  at  his  own  cost  and  expense, 
repurchase  and  cancel  all  assignments  and  licenses  which  had 
been  before  made  by  him,  touching  the  rights  granted,  except 
the  three  licenses  to  Hutchinson  &  Runyon,  to  Ford  &  Co., 
and  to  Onderdonk  &  Letson,  so  that  Day  should  have  the  full 
benefit  of  the  grant.  By  that  covenant,  (although  the  name 
of  the  Naugatuck  Company  is  not  mentioned,)  he,  in  effect, 
stipulated  that  he  would  obtain  from  that  Company  a  release 
of  the  right  which  they  had  to  use  his  patented  preparations 
and  improvements,  in  making  any  of  the  articles  which  Day 
was  licensed  to  make.  The  covenant,  in  the  '^  memorandum 
of  agreement,"  was  not  more  extensive  than  the  covenant  in 
the  original  deed.  It  did  not  require  Goodyear  to  obtain  from 
the  Kaugatuck  Company  as  much  as  he  was  required  to  obtain 
•by  the  covenant  in  the  original  deed.  By  the  covenant  in  the 
original  deed,  Goodyear  obligated  himself  to  obtain  from  the 
Naugatuck  Company  the  right  which  they  had  to  use  his  vul- 
canized rubber  in  the  manufacture  of  "  air  beds  and  air  pil- 
lows." By  the  "  articles  of  agreement,"  executed  November 
5th,  1846,  the  grant,  so  far  as  it  respects  '^  air  beds  and  air  pil- 
lows," was  annulled  ;  and  the  principal  object  which  the  par- 
ties had  in  view,  in  entering  into  the  stipulation  referred  to  in 
the  "  memorandum  of  agreement,"  must  have  been  to  so  limit 
the  duty  which  Goodyear  was  under,  by  his  covenant  in  the 
first  deed,  as  to  free  him  from  the  obligation  to  procure  a  re- 
lease from  the  Naugatuck  Company  of  the  right  to  use  vul- 
canized rubber  in  the  manufacture  of  '^  air  beds  and  air  pil- 
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lowB."  There  is  nothing  in  either  of  these  covenants  to  show 
what  was  meant  by  the  parties,  by  the  terms  "shirred  or  cor- 
rugated goods." 

Bnt  it  is  insisted  by  the  plaintiffs,  that  these  covenants 
should  be  taken  in  connection  with  the  release  and  assignment 
executed  by  the  Naugatuek  Company  to  Goodyear,  of  a 
license  to  use  his  preparations  and  improvements,  his  vulcan- 
ized rubber,  in  the  manufacture  of  corrugated  goods,  which 
license,  so  released  and  reassigned,  was,  at  a  subsequent  period, 
transferred  to  Day  to  be  canceled,  and  was  by  Goodyear  and 
Day  canceled.  The  release  was  executed  by  the  Naugatuck 
Company  on  the  7th  of  Deeember,  1846,  after  all  the  deeds 
relating  to  the  grants  to  Day  were  finished  and  completed  by 
delivery.  After  it  was  delivered  by  the  Company  to  Good- 
year, it  was  by  him  delivered  to  Day,  on  the  19th  of  Febru- 
ary, 1847. 

The  evidence  derived  from  this  release  to  Goodyear,  to 
show  what  was  meant  by  the  term  "  shirred  or  corrugated 
goods,"  as  used  in  the  deed  of  grant,  is  extraneous  from  the 
deed.  It  is  evidence  subsequent  to  the  execution  of  the  deed, 
to  show  what  the  parties  then  admitted  was  the  import  and 
meaning  of  the  terms  "  shirred  or  corrugated  goods,"  at  the 
time  they  were  used  in  the  deed.  This  evidence  is  legitiinate 
for  this  purpose,  as  well  as  other  acts  and  admissions  of  the 
parties  which  took  place  subsequent  to  the  execution  of  the 
deed,  such  as  the  facts  that  Day  never  paid  tariff*  for  the  man- 
ufacture of  any  corrugated  goods,  except  such  as  were  made 
according  to  the  patent  of  March  9th,  1844,  that  Goodyear 
always  collected  tariffs  for  woven  goods  manufactured  by  other 
parties,  and  the  numerous  other  acts  and  admissions  testified 
to  in  the  many  aflBidavits  which  have  been  produced,  which  go 
to  show  that,  when  the  deeds  were  executed,  the  parties  under- 
stood, by  the  terms  "  shirred  or  corrugated  goods,"  only  such 
goods  as  were  made  according  to  the  shirred  goods  patent 
These  extraneous  facts  are  all  proper  to  aid  the  Court  in  ascer- 
taining what  the  deeds  really  mean,  when  there  are  difficulties 
in  interpreting  their  language,  in  consequence  of  ambiguities 
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in  the  terms  used.  But,  wlien  there  are  no  such  ambiguities, 
such  evidence  is  not  resorted  to.  When  there  are  no  difficul- 
ties in  interpreting  the  language  used,  the  deeds  must  speak 
for  themselves. 

But  I  feel  disposed,  in  order  to  see  whether  there  is  any- 
thing in  the  release  from  the  Naugatuck  Company  inconsist- 
ent with  the  construction  I  have  given  to  the  granting  clause 
of  the  deed,  to  consider  the  release  separate  and  distinct  from 
the  other  acts  and  admissions  of  the  parties,  which  took  place 
subsequent  to  the  execution  of  the  deed,  and  as  if  it  formed  a 
part  of  the  deed.  The  release  from  the  Naugatuck  Company 
reassigned  and  transferred  to  Goodyear  all  the  right,  license 
and  privilege  which  the  Company  had  claimed  or  possessed, 
tinder  the  indenture  of  July  18th,  1844,  or  by  any  other  means 
whatsoever,  "  to  use,  in  the  preparation  of  any  shirred  or  cor- 
rugated goods,  or  of  India-rubber  pipe,  such  as  is  used  by 
Horace  H.  Day  in  his  patent  hose.  Day's  patent  life-chair  and 
settee,  and  Griffith's  patent  cotton  floater,  and  Day's  patent 
boat,  any  of  the  improvements  by  said  Goodyear  claimed  by^ 
any  patent  whatever,  or  of  which  he  may  be  the  inventor  or 
possessor,  and  also  any  right  which,  by  the  means  aforesaid,  or 
otherwise  howsoever,  the  said  Naugatuck  India-rubber  Com- 
pany may  have,  to  manufacture  shirred  or  corrugated  goods,  or 
said  India-rubber  pipe,  such  as  is  used  b^'  Horace  H.  Day  in 
his  patent  hose,  Day's  patent  life-chair  and  settee,  and  Griffith's 
patent  cotton  floater,  and  Day's  patent  boat."  The  argument 
is,  that  this  release,  made  in  pursuance  of  the  requirements  of 
the  covenant  in  the  deed  contained,  purported  to  transfer  to 
Goodyear  a  right  which  the  Company  then  had,  '*  to  use,  in  the 
preparation  of  any  shirred  or  corrugated  goods,"  any  of  the 
improvements  of  Goodyear  claimed  by  any  patents,  also  any 
right  which  they  have,  either  by  such  means,  or  otherwise, "  to 
manufacture  shirred  or  corrugated  goods  ;"  that  the  Company 
then  had  no  right  either  to  use,  in  the  preparation  of  shirred 
goods  made  according  to  the  patent  of  March  9th,  1844,  any 
of  the  improvements  of  Goodyear  claimed  by  patent,  or  to 
manufacture  such  goods  according  to  said  patent,  and  that, 
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therefore,  the  right  purported  to  be  reassigned  was  some  other 
right ;  and  that  sach  other  right  was  the  right  to  use  said  im- 
provements of  Goodyear,  claimed  by  patent,  in  the  manufac- 
ture of  elastic  rubber  goods,  or  articles  not  made  according  to 
the  patent  of  March  9th,  1844,  which  right  then  was  in  the 
Kaugatuck  Company,  and  that  elastic-woven  rubber  goods 
were  included  in  and  covered  by  the  terms  "  shirred  or  corru- 
gated goods." 

It  is  apparent,  from  the  indenture  entered  into  on  the  18th 
of  July,  1844,  between  Goodyear  and  the  Naugatuck  Com- 
pany, that  the  object  of  Goodyear  was  to  divest  himself  of  all 
right  which  he  then  had  to  use  any  and  all  of  his  preparations  of 
"  India-rubber,  and  improvements  in  the  preparation  of  India- 
rubber,  for  manufacturing  cloths  or  any  other  article  of  mer- 
chandise, or  any  article  to  which  the  same  may  be  applicable, 
for  and  during  the  unexpired  term  of  all  patents  issued  to  him, 
bearing  any  date  whatsoever^  and  for  and  during  the  unex- 
pired term  of  any  other  patent  or  patents,  or  renewals  of 
patents,  owned  by  him,  or  in  which  he  may  have  an  interest," 
and  to  vest  the  whole  right  he  then  had  to  such  use  in  the 
Naugatnck  Company.  His  object  was  to  give  up  all  right  to 
such  use,  and  substitute  the  Naugatuck  Company  in  his  place, 
they  performing  certain  things  as  a  consideration  for  such  sub- 
stitution. This  being  the  object  of  both  parties  to  the  inden- 
ture, as  is  manifest  from  the  indenture  itself,  such  a  construc- 
tion jshould  be  put  upon  the  instrument  as  will  carry  out  that 
object.  The  exceptions  in  the  indenture  in  favor  of  third  per- 
sons, by  which  the  operation  of  the  general  terms  of  the  grant 
is  somewhat  limited,  were  not  made  for  the  purpose  of  reserv- 
ing in  Goodyear  any  portion  of  the  right  granted,  and  which, 
without  such  exception,  would  seem  to  be  included  in  the  gen- 
eral terms  of  the  grant.  The  general  terms  of  the  grant  are, 
''  a  full  and  absolute  license  to  use  the  thing  granted,  for  man- 
ufacturing cloths  or  any  other  article  of  merchandise,  or  any 
article  to  which  the  same  may  be  applicable."  Goodyear  gave 
the  Company  the  right  to  use  vulcanized  rubber  in  the  manu- 
facture of  cloths  and  any  article  to  which  it  was  applicable; 
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and,  as  it  was  applicable  to  his  patented  shirred  goods,  under 
the  description  of  "  cloths,"  and  also  under  the  description  of 
"  articles  of  merchandise,"  &c,,  he  thereby  gave  the  Nauga- 
tnck  Company  a  right  to  use  threads  or  strands  of  vulcanized 
rubber,  in  the  manufacture  of  his  patented  shirred  goods.  But 
this  they  could  not  do  so  long  as  Suydam  had  the  rights 
granted  to  him,  so  long  as  his  grant  was  in  force.  He  had 
the  exclusive  right  to  manufacture  "shirred  or  corrugated 
goods"  according  to  the  patent  of  March  9th,  1844,  for  the 
unexpired  t^rm  of  that  patent,  with  the  privilege  to  use,  for 
said  unexpired  term,  Goodyear^s  other  improvements,  in  such 
manufacture. 

But  this  did  not  include  the  whole  right  which  Goodyear 
had  to  the  use  of  his  vulcanized  rubber,  in  the  manufacture 
of  goods  made  according  to  the  shirred  goods  patent.  A  val- 
uable right  still  remained  in  him.  It  is  necessary,  therefore, 
to  look  at  the  exception,  to  see  if  that  right  was  reserved  to 
him,  for,  if  it  were  not  so  reserved,  it  passed  to  the  Company 
by  the  terms  of  the  grant.  That  exception  was  as  follows : 
**  And,  whereas,  the  said  Goodyear  has  heretofore  sold  to  D.  L. 
Suydam,  of  New  York  city,  the  right  to  manufacture  shirred 
goods,  the  said  right  is  hereby  excepted  from  the  operation 
of  the  instrument,  in  addition  to  the  exceptions  above-men- 
tioned." Nothing  is  here  reserved  in  Goodyear.  Something 
is  excepted  in  favor  of  Suydam.  The  "said  right"  is  hereby 
"excepted."  "What  is  the  "said  right"  which  is  so  excepted 
from  the  operation  of  the  general  terms  in  the  granting  clause? 
The  "said  right"  which  Goodyear  had  theretofore  sold  to  D. 
L.  Suydam  and  nothing  more.  It  is,  therefore,  in  this  connec- 
tion, necessary  to  see  what  was  sold  to  Suydam  ;  and,  when 
we  have  ascertained  that,  we  shall  know  what  was  the  limita- 
tion and  exception  to  the  general  terms  of  the  granting  clause. 

We  have  already  seen  what  was  sold  to  Suydam.  His 
rights  under  the  grant  from  Goodyear  would  expire  on  the 
9th  of  March,  1868.  Tliey  could  continue  no  longer.  The 
grant  to  Day  was  for  the  unexpired  term  of  any  of  the 
patents  enumerated,  and  for  all  renewals  and  extensions  of 
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the  same.  It  was,  therefore,  at  all  events,  to  continue  until 
the  15th  of  Jnne,  1858 ;  and,  as  the  vulcanizing  patent  has 
been  extended,  the  term  of  the  expiration  of  the  grant  is  not 
until  the  15th  of  June,  1865.  The  grant  to  the  Kaugatuck 
Company  was  also  for  and  during  the  unexpired  term  of  all 
patents  issued  to  Goodyear,  bearing  any  date  whatsoever,  or 
owned  by  him,*or  in  which  he  might  have  an  interest,  w^hether 
issued  or  to  be  issued,  and  for  any  extensioilfc  of  the  same.  It 
is  claimed  by  the  plaintiffs,  that  the  grant  to  the  Naugatuck 
Company  was  not  for  any  extended  term.  When  we  come  to 
the  consideration  of  another  point  made  in  the  case,  it  will 
be  shown  that  this  grant  carried  the  extended  term. 

The  defendants  claim,  that  when  Suydam,  on  the  10th  of 
May,  1845,  reconveyed  to  Goodyear  the  right  which  he  had, 
Goodyear  received  the  reconveyance  in  trust  for  the  Naugatuck 
Company,  and  that,  from  that  time,  the  right  of  the  Company 
to  use  the  vulcanized  rubber,  in  the  manufacture  of  "  shirred 
goods "  made  according  to  the  shirred  goods  patent,  com- 
menced and  was  vested.  But  the  necessities  of  the  case  do 
not  require  a  determination  of  the  latter  question. 

Prom  what  has  been  made  to  appear,  it  is  manifest  that,  at 
the  time  the  release  was  executed  by  the  Naugatuck  Company, 
they  had  a  right  to  the  use  of  the  vulcanized  rubber,  "in  the 
manufacture  of  such  shirred  or  corrugated  goods  as  should  be 
made  according  to  the  shirred  goods  patent  after  the  9th  of 
March,  1858,"  which  right  it  was  important  to  Day  to  have 
canceled,  in  order  that  he  might  have  the  full  benefit  of  his 
extension  grant,  and  that  the  release  was  obtained  from  and 
executed  by  the  Naugatuck  Company,  with  the  view,  among 
other  things,  that  they  might  be  divested  of  this  particular 
right,  and  that  the  same  might  be  canceled,  so  that  Day 
should  have  the  full  benefit  of  his  grant. 

In  the  investigation  of  the  question  submitted  for  decision, 
we  have  had  occasion  to  examine  with  much  particularity 
eight  several  deeds  executed  by  Goodyear,  namely,  the  deeds 
to  the  Naugatuck  Company,  to  Hutchinson  &  Runyon,  to 
Ford  &  Co,,  and  to  Onderdonk  &  Letson,  and  the  four  deeds 
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to  Day,  the  one  to  the  Naiigatuck  Company  having  been  exe- 
cuted after  Goodyear  was  divested  of  the  right  which  he 
granted  to  Saydam  to  make  "  shirred  or  corrugated  goods," 
and  the  remaining  seven  having  been  executed  after  he  was 
reinvested  with  the  right  which  he  had  so  granted  to  Snydam. 
When  the  deed  to  the  Naugatnck  Company  was  executed,  he 
had  a  right  to  convey  to  them  the  exclusive  right  and  privi- 
lege he  thereby  granted.  The  terms  used  in  the  deed  did 
carry  that  exclusive  privilege;  and  they  were  suflScient  to 
carry  the  whole  and  exclusive  privilege  to  use  such  prepara- 
tions in  the  manufacture  of  corrugated  goods  or  cloths  made 
after  his  shirred  goods  patent,  and  would  have  carried  such 
whole  privilege  if  a  prior  right  had  not  been  outstanding  in 
favor  of  Suydara.  Therefore  the  exception  in  the  deed.  And 
the  question  forcibly  suggests  itself  to  the  mind,  why,  if 
Goodyear  intended,  in  the  deeds  to  Hutchinson  &  Runyon,  to 
Ford  &  Co.,  to  Onderdonk  &  Letson,  and  to  Day,  to  convey  a 
iliceRse  to  use  vulcanized  rubber  in  the  manufacture  of  elastic 
woven  rubber  goods,  he  did  not  use  the  terms  which  he  used 
in  the  deed  to  the  Naugatuck  Company,  instead  of  using  the 
terms  "  shirred  or  corrugated  goods 'i "  The  reason  is  obvious. 
It  is  because  he  had  no  right  to  convey  a  license  to  use  his 
vulcanized  rubber  in  the  manufacture  of  elastic  woven  goods, 
the  entire  and  exclusive  right  to  them  being  in  the  Naugatuck 
Company.  But  as,  at  the  dates  of  these  seven  deeds,  he  had 
the  right  to  the  "shirred  and  corrugated  goods"  granted 
to  Suydam,  with  the  right  to  use,  in  the  manufacture  of  such 
goods,  his  preparations,  the  right  granted  to  Suydam  having 
been  conveyed  back  to  him,  he  intended,  in  these  seven  deeds, 
to  grant  those  rights.  This  was  all  that  he  granted,  so  far  as 
it  respects  *'  shirred  or  corrugated  goods."  The  licenses  to 
Hutchinson  &  Runyon,  Ford  &  Co.,  and  Onderdonk  &  Let- 
son,  were  free  licenses,  to  be  enjoyed  connectedly  or  sepa- 
rately. The  grant  to  Day  of  the  29th  of  October,  1846,  was 
of  an  exclusive  right,  but  subject  to  the  rights  previously 
granted  to  the  last-named  firms,  which  last-mentioned  rights, 
by  the  articles  of  agreement  entered  into  on  the  5th  of  No- 


i 


298  SOUTHBRN  DISTRICT  OF  NBW  TOBK, 

Goodjear  «.  Qaiy. 

vember,  1866,  were  by  Goodyear  to  be  canceled,  as  a  condi- 
tion precedent  to  the  right  to  hold  Day  to  the  covenants  which 
he  had  entered  into. 

If  there  were  any  doubt  as  to  the  meaning  of  the  terms 
in  question,  as  understood  by  the  parties  at  the  time  the  agree- 
ment of  the  29th  of  October,  1846,  was  entered  into,  and  as 
used  by  them  in  that  agreement,  such  doubt  would  be  re- 
moved by  a  consideration  of  the  deed  of  the  6th  of  Decem- 
ber, of  the  same  year.  The  last-mentioned  agreement  was 
executed  by  both  Ooodyear  and  Day,  under  their  hands  and 
seals.  It  was  made  after  the  several  free  licenses  which  had, 
in  the  year  1846,  been  executed  to  Hutchinson  &  Kunyon,  to 
Ford  &  Co.,  and  to  Onderdonk  &  Letson,  were  delivered  up 
to  be  canceled,  and  the  very  day  they  were  canceled,  at  a 
time  when,  after  the  cancellation,  there  were  no  outstanding 
licenses,  in  favor  of  any  one  of  them,  to  manufacture  ^^  shirred 
or  corrugated  goods''  according  to  the  patent  of  March  9th, 
1854,  the  grant  to  Suydam  having  before  then  been  reas- 
signed to  Ooodyear. 

It  appears  expressly,  by  the  first  deed  executed  on  the  6th 
of  November,  1846,  and  entitled,  "Articles  of  Agreement,*' 
that  such  articles  were  to  be  additional  or  supplemental  to  the 
articles  entered  into  on  the  29th  of  October,  of  the  same  year, 
which  articles  in  the  deed  of  the  earlier  date,  were  to  be  con- 
strued and  governed  by  the  provisions  in  the  subsequent 
"Articles  of  Agreement "  wherein  they  might  differ  or  be 
inconsistent,  but  in  all  other  respects  were  to  remain  in  full 
force ;  and  it  appears  expressly,  by  the  second  deed  of  the 
said  6th  of  November,  entitled  "Memorandum  of  Agree- 
ment," that  it  was  to  be  auxiliary  to  the  two  preceding 
deeds.  And  it  is  to  be  inferred,  that  this  deed  of  the  5th  of 
December  was  executed  for  the  same  purposes  for  which  the 
two  deeds  of  the  6th  of  November  were  executed.  It  was 
made  for  some  purpose,  and,  if  it  were  not  made  to  place  the 
subject  of  the  grant  beyond  all  doubt  and  dispute,  it  is  diffi- 
cult to  conceive  of  a  reason  why  it  was  made ;  for,  in  it  there 
are  no  additional  grants  made,  and  no  additional  covenants 
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on  the  part  of  Q-oodyear,  and  by  it  Goodyear  was  not  ab- 
solved from  any  of  the  covenants  vrhich  he  had  previously 
made.  Day  entered  into  no  new  covenant,  and  was  not  ab- 
solved from  any  of  the  obligations  of  the  covenants  previoosly 
entered  into.  The  agreement  of  the  6th  of  December  recited, 
that  Ooodyear  was  the  owner  of  the  foar  several  patents 
already  mentioned,  and  possessed  the  sole  and  exclusive  right 
to  the  same,  so  far  as  related  to  the  use  of  all  or  any  of  the 
patented  articles,  in  the  preparing  and  manufacturing  of 
shirred  or  corrugated  goods,  except  the  three  said  several 
licenses  for  the  same,  which  were  simultaneously  therewith  to 
be  assigned  to  Day  to  be  canceled.  It  also  recited,  that  Good- 
year had  agreed  to  assign  to  Day  the  '^  sole  and  exclusive 
right  to  make,  vend  and  sell  to  others,  shirred  or  corrugated 
goods."  This  is  its  exact  language,  and  is  substantially  the 
same  as  that  used  in  the  granting  clause  of  the  deed  of  the 
39th  of  October,  1846. 

The  object  of  this  deed  of  the  5th  of  December  was,  to 
fulfil  and  cary  into  full  execution  the  agreements  which  Good- 
year had  before  made,  to  assign  to  Day  the  '^  exclusive  right 
to  make,  vend  and  sell  to  others  to  be  used,  shirred  or  corru- 
gated goods."  Goodyear,  in  full  execution  of  the  agreement 
recited,  granted  and  assigned  to  Day,  and  Day  accepted,  the 
sole  and  exclusive  right,  license  and  privilege,  for  the  whole 
of  the  United  States,  to  use  the  machinery  in  any  of  the 
recited  patents  described,  and  to  make  and  vend  the  shirred 
or  corrugated  goods  in  said  patents  mentioned,  and  to  use,  in 
the  preparation  thereof,  (namely,  in  the  preparation  of  the 
shirred  goods  mentioned  in  the  patent,)  the  compounds  and 
fabrics  in  the  letters  patent  described,  for  and  during  the  term 
of  the  patent,  and  of  any  extension  thereof;  and  an  exclusive 
license  to  use,  in  the  manufacture  of  the  shirred  goods  speci- 
fied, all  improvements  in  the  composition,  fabrics  or  machinery 
mentioned,  or  new  composition,  fabrics  or  machinery  made  or 
to  be  made,  and  for  which  Goodyear  then  held,  or  might 
thereafter  hold,  patents.  It  is  clear,  that  the  only  exclusive 
right  to  make  '^  shirred  or  corrugated  goods,"  granted  and 
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assigned  by  this  deed,  was  the  exclusive  right  to  make  such 
goods  as  are  described  in  the  patent  of  March  9th,  1844.  The 
language  of  the  grant  is,  "  the  shirred  or  corrugated  goods  in 
said  patents  mentioned."  There  were  no  "  shirred  or  corru- 
gated goods"  mentioned  in  any  patent  except  the  patent  of 
March  9th,  1844.  The  parties  considered  that  a  grant  to 
make  '*  shirred  or  corrugated  goods  "  according  to  the  patent 
of  March  9th,  1844,  was  a  complete  fulfilment  of  an  agree- 
ment to  assign  the  exclusive  right  to  "  shirred  or  corrugated 
goods."  It  is  very  plain  that  the  meaning  of  the  terms 
'^  shirred  or  corrugated  goods,"  as  understood  and  used  by  the 
parties  to  this  deed,  was  the  elastic  rubber  goods  manufactured 
according  to  the  patent  of  March  9th,  1844,  and  in  that 
patent  denominated  "coiTugated  or  shirred  India-rubber 
goods,"  and  that  no  other  kind  of  elastic  goods  was  meant  by 
the  use  of  those  terms. 

But,  before  leaving  this  part  of  the  case,  it  should  be  no- 
ticed, that  the  general  conduct  of  the  pai*tie3  has  been  in 
accordance  with  the  views  taken  by  the  Court  of  the  agree- 
ments of  1846,  and  above  set  forth.  Day,  until  a  compara- 
tively recent  period,  the  fall  of  the  year  1856,  never  made  any 
claim  that  this  grant  of  right  to  "shirred  or  corrugated 
goods"  included  anything  more  than  the  right  to  the  shirred 
or  corrugated  goods  patented  by  the  patent  of  March  9th, 
1844,  with  the  further  right  to  use,  in  the  manufacture  of  the 
same,  the  other  patents.  It  is  true  that,  for  a  long  period,  he 
was  in  conflict  with  Goodyear,  denying  the  validity  of  Good- 
year's  patent,  the  validity  of  which,  under  his  hand  and  seal, 
he  had  acknowledged,  and  denying,  also,  the  obligation  or 
binding  force  of  the  covenants  which  he  had  entered  into. 
During  that  conflict,  he  was  manufacturing  the  "  shirred  and 
corrugated  goods  "  after  the  manner  of  the  patent  of  March 
9th,  1844,  and  was  using,  in  such  manufacture,  the  prepared 
India-rubber,  patented  to  Goodyear.  He  was  also  manufac- 
turing elastic  woven  rubber  goods  not  made  according  to  the 
shirred  goods  patent,  using,  in  such  manufacture,  Goodyear's 
prepared  India-rubber.    The  open  conflict  between  Goodyear 
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and  Day  terminated  in  September,  1852.  The  decision  of  the 
Court  in  New  Jersey  brought  it  to  an  end.  That  decision 
was,  that  the  patents  of  Goodyear  were  valid ;  that  Day  was 
bound  by  his  covenants  ;  and  that  Day  had  no  right  to  any  use 
of  the  Goodyear  patents,  except  what  he  acquired  by  virtue  of 
the  agreements  between  him  and  Goodyear,  executed  in  1846. 
Immediately  after  that  decision,  Day  abandoned  the  manufac- 
ture of  clastic  woven  rubber  goods,  and  sold  out  his  looms  for 
weaving  the  same.  Soon  after,  he  transferred  to  the  Con- 
gress Bubber  Company  all  the  rights  which  he  had  to  make 
"shirred  or  corrugated  goods,"  which  rights  subsequently 
became  revested  in  him.  And  at  no  time,  from  the  decision 
of  the  Court  in  New  Jersey,  until  the  fall  of  1866,  did  he  or 
the  Congress  Kubber  Company,  which  succeeded  to  all  his 
rights,  make  any  claim  that  Goodyear  had  transferred  to  him 
any  other  right  than  the  right  to  make  the  ''  shirred  or  cor- 
rugated goods"  described  and  mentioned  in  the  patent  of 
March  9th,  1844,  though,  during  that  period,  other  parties 
were  making  and  selling  woven  elastic  goods  containing 
India-rubber  cured  or  vulcanized  according  to  Goodyear's 
vulcanizing  patent,  to  compete  in  the  market  with  the 
"shirred  or  corrugated  goods"  manufactured  according  to 
the  patent  of  March  9th,  1844. 

The  deed  of  the  24th  of  May,  1858,  executed  by  Good- 
year, purported,  for  the  consideration  of  one  dollar  and  other 
valuable  considerations,  received  and  to  be  received  by  him, 
as  in  said  deed  is  provided,  to  sell  and  convey  to  Day,  (with 
an  agreement  to  confirm  the  same  within  three  months  from 
the  15th  of  June  then  next,  by  such  further  deed  of  convey- 
ance as  said  Day  might  deem  necessary,)  tlie  full,  absolute  and 
exclusive  license,  right  and  privilege  to  make,  use,  and  vend 
his  (Goodyear's)  invention  of  vulcanized  rubber,  for  the  term 
of  the  then  existing  patent,  and  all  extended  or  renewed  terms 
of  said  patent,  as  the  same  might  or  could  be  used  in  the 
manufacture  of  all  braided,  woven,  cemented  or  sewed  fabrics, 
or  such  as  could  be  covered,  or  protected,  on  one- or  both  sides, 
with  substances  other  than  rubber,  and  in  all  smooth,  elastic 
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shirred  goods ;  and  it  was  provided  that  the  terms  and  condi- 
tions upon  which  the  license  was  to  be  held  and  enjoyed,  as  to 
bonuses,  not  exceeding  in  the  whole  the  sum  of  $30,000,  and 
the  tariff,  not  exceeding  five  cents  a  pound  on  the  prod  act, 
should  be  fixed  and  determined  by  Nathaniel  Hayward  and 
Thomas  A.  Jenckes,  whose  award  in  the  premises  should  be 
final,  and  should  be  made  within  three  months  from  the  15th 
of  June  then  next. 

On  this  branch  of  the  case,  two  questions  are  submitted 
for  consideration :  JFirst — Is  this  deed  sufficient  to  con- 
vey the  equitable  right  which  it  pui*ports  to  convey,  (it 
being  admitted  that  it  did  not  purport  to  carry  any  legal  right,) 
Hayward  and  Jenckes  not  being  shown  to  have  acted  as  in  the 
deed  is  stipulated,  provided,  at  the  time  it  was  executed,  the 
equitable  right  which  it  purports  to  convey  was  vested  in  Good- 
year? Second — Was  the  equitable  right  which  the  deed  pur- 
ported to  convey,  at  the  time  it  was  executed,  so  in  Goodyear, 
that  he  could,  without  the  concurrence  of  any  one  else,  in 
equity  convey  it?  If  either  of  these  questions  is  answered  in 
the  negative,  then  this  deed  can  have  no  effect  in  conveying 
the  equitable  right  purporting  to  be  transferred. 

We  will  first  turn  our  attention  to  the  second  question. 
Goodyear  had  the  right  to  convey  what  the  deed  purported  to 
transfer,  unless  he  had,  prior  to  its  execution,  parted  with  that 
equitable  right.  It  is  claimed  by  the  defendants,  that,  before 
the  execution  of  this  deed,  Goodyear  did  part  with  such  right, 
to  the  Naugatuck  Company,  by  the  deed  to  them  heretofore 
mentioned.  It  is  also  claimed  that  he  parted  with  the  right 
by  other  deeds,  which  have  been  produced  in  evidence.  It 
will  be  suflicient  to  dispose  of  this  question,  to  consider  only 
the  deed  to  the  Naugatuck  Company.  That  deed  gave  the 
right  which  it  transfeiTcd,  '*  for  and  during  the  unexpired 
term  of  all  patents  issued  to  him,  bearing  any  date  whatso- 
ever, and  for  and  during  the  unexpired  term  or  terms  of  any 
other  patent  or  patents,  or  renewals  of  patents,  owned  by  him, 
or  in  which  he  may  have  an  interest,  issued  or  to  be  issued." 
If,  by  the  term  "  renewed  "  is  meant  '^  extended,"  and  if 
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the  term  is  to  be  applied  to  patents  ''  issued  to  him,"  then  it 
will  follow,  especially  as  Day  had  full  knowledge  of  the  rights 
granted  to  the  Naugatnck  Company,  that  Goodyear  had  no 
right  to  convey  what  the  deed  of  the  24th  of  May,  1858,  pur- 
ported to  convey,  and  that  Day,  by  that  deed,  acquired  no 
new  right  which  can  be  protected  in  a  Court  of  Equity. 

The  parties  appear  to  have  used  the  term  "  renewed  "  as 
synonymous  with  the  term  "  extended,"  Thus,  in  the  deed 
of  the  24th  of  May,  1858,  the  grant  is,  the  use  of  the  invention 
of  vulcanized  rubber,  for  the  term  of  the  then  present  patent, 
"  and  all  extended  or  renewed  terms  of  said  patent."  The 
then  present  patent  was  to  expire  within  twenty-two  days- 
There  was  an  application  then  pending  for  an  extension, 
which  was  afterwards  granted.  It  is  evident  that  the  parties 
did  not  intend,  by  the  term  "renewed,"  to  provide  for  a  re- 
issue of  the  then  present  patent,  which  would  expire  on  the 
15th  of  June,  but  that  they  did  intend,  by  the  term  "  re- 
newed," the  "extended"  patent  which  had  been  then  applied 
for.  The  Patent  Office  also  uses  the  term  "renew"  as 
synonymous  with  the  word  "extend."  Hence,  in  the  exten- 
sion of  the  vulcanizing  patent,  which  was  made  on  the  14th 
day  of  June,  1858,  the  language  of  the  Commissioner  is:  "I, 
Joseph  Holt,  Commissioner  of  Patents,  by  virtue  of  the  power 
vested  in  me  by  the  said  Acts  of  Congress,  do  renew  and  ex- 
tend the  said  patent,  for  the  term  of  seven  years  from  and 
after  the  expiration  of  the  first  term."  The  term,  "renewal " 
of  patents,  was  used  in  the  grant  to  the  Naugatnck  Company. 
It  was  not  necessary  to  carry  the  right  to  a  reissued  patent, 
for  said  right  would  be  carried  without  it.  Either  this  term, 
or  some  other  term  or  terms  synonymous  with  the  word  "  ex- 
tended," was  necessary  to  carry  the  right  in  an  extended 
patent ;  and,  to  carry  such  latter  right,  the  term  "  renewal " 
was  introduced  into  the  grant. 

The  case  of  Wilean  v.  Haueseau  (4  Howard^  646)  has  been 
referred  to,  to  show  that  the  term  "  renewal "  should  not 
receive  the  construction  which  I  have  given  to  it.  The  ques- 
tion in  that  case  arose  upon  the  construction  of  a  covenant 
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executed  on  the  28th  of  November,  1829,  that,  in  case  of 
"any  improvement  in  the  machinery,  or  alteration  or  renewal 
of  either  patent,  such  improvement,  alteration  or'  renewal 
shall  accrue  to  the  beneiit  of  the  respective  parties  in  inter- 
est." At  that  time,  there  was  no  law  authorizing  an  exten- 
sion of  a  patent  beyond  the  original  term  of  fourteen  years. 
The  first  Act  that  authorized  an  extension  was  passed  in  July, 
1832.  Subsequent  to  the  passing  of  this  Act  and  the  Act  of 
1836,  the  patent  was  extended,  and  the  question  was,  whether 
the  extended  patent  was  included  in  the  terms  of  the  covenant. 
The  Court,  in  giving  their  opinion,  use  the  terra  "  renewal " 
as  synonymous  with  the  term  ^•extension,"  when  they  say 
that,  "  at  the  time  this  covenant  was  entered  into,  there  was 
no  provision  in  the  patent  laws  authorizing  an  extension  or 
renewal  of  the  same  bej^ond  the  original  term  of  fourteen 
years.  The  first  Act  providing  for  it  was  passed  in  July, 
1832."  The  language  of  that  Act,  in  speaking  of  an  "  exten- 
sion," is,  '*  to  prolong  or  renew  the  term  of  a  patent."  And 
the  language  of  the  18th  section  of  the  Act  of  1836,  on  the 
subject  of  the  "  extension  "  of  a  patent  is,  ^'  that  it  shall  be 
the  duty  of  the  Commissioner  to  renew  and  extend  the 
patent."  The  Court,  in  that  case,  was  "  of  the  opinion  that 
the  covenant  in  question  should  be  construed  as  having  been 
entered  into  by  the  parties  with  reference*  to  the  known  and 
existing  rights  and  privileges  secured  to  patentees  under  the 
general  system  of  the  government  established  for  that  pur- 
pose ; "  that  the  covenant  was  entered  into  "  with  reference  to 
the  established  law  "  as  it  then  was ;  and  that  the  parties  did 
not  intend  to  provide  for  any  possible  change  that  might  be 
made  in  the  law.  The  Court,  therefore,  in  that  case,  gave  a 
construction  to  the  term  '•  renewal "  with  reference  to  the 
law  as  it  then  was,  there  being  at  that  time  no  law  with  refer- 
ence to  the  renewal  or  extension  of  patents. 

It  is  claimed,  also,  that  if,  by  the  term  "  renewed,"  was 
meant  an  extended  patent,  it  yet  did  not  mean  the  extension 
of  a  patent  which  had  been  issued  to  Goodyear,  but  only 
an  extended  patent  which  was  owned  by  him,  without  being 
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issued  to  him.  The  language  of  the  grant  is,  "for  and 
during  the  unexpired  term  of  all  patents  issued  to  him,  bear- 
ing any  date  whatsoever,  and  for  and  during  tlie  unexpired 
term  or  terras  of  any  other  patent  or  patents,  or  renewals  of 
patents,  owned  by  him,  or  in  which  he  may  have  an  interest, 
issued  or  to  be  issued."  The  grant  was  a  right  to  the  use  of 
any  renewed  (or  extended)  patents,  in  which  he  (Goodyear) 
might  have  an  interest,  whether  the  patent  which  might  be 
renewed,  and  in  which  he  might  have  an  interest,  was  then 
issued  or  might  thereafter  be  issued.  In  this  point  of  view, 
without  taking  any  other  view  of  the  clause  in  question,  the 
language  ,of  the  grant  is  broad  enough  to  include  a  renewal 
(or  extension)  of  a  patent  issued  to  him  ;  for,  ^^  all  patents  in 
which  he  might  have  an  interest,"  include  a  patent  issued  to 
him. 

In  the  deed  to  the  Naugatuck  Company,  there  is  a  cove- 
nant by  Goodyear  as  follows  :  ^^  And  the  said  Charles  Good- 
year does  hereby,  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  covenant  and  agree  to  and  with  the  said 
Naugatuck  India-rubber  Company,  not  to  make,  use  or  vend, 
or  to  grant  to  any  other  person  or  Company  whatever,  any 
other  license  to  make,  use  or  vend,  said  preparations  or  im- 
provements in  the  preparation  of  India-rubber,  or  to  apply 
the  same  to  any  of  the  purposes  to  which  the  same  can  be 
usefully  applied,  during  the  continuance  of  the  license  herein- 
before specified  and  granted  to  the  Naugatuck  Company." 
This  covenant  was  subject  to  certain  reservations.  This  cove- 
nant admits  that  the  rights  granted  by  the  license  to  the 
Naugatuck  Company  might  come  to  an  end  before  the  expira- 
tion of  the  right  secured  to  Goodyear  by  patent,  when  Goodyear 
would  be  permitted  to  go  on  and  make  grants.  And  it  is 
argued,  that  if  the  license  granted  to  the  Company  was,  by 
the  terms  of  the  grant,  to  continue  during  the  term  of  any 
extended  patent,  Goodyear  could  not  grant  a  right  to 
use  "said  preparations"  to  any  other  person  at  any  time; 
and  that  there  would  be  no  time,  after  the  time  during 
which  the  license  to  the  Naugatuck  Company  was  to  continue, 
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when  grants  to  such  other  persons  could  be  made,  unless  such 
a  construction  is  put  upon  the  length  of  time  for  which  the 
grant  to  the  Company  is  to  be  enjoyed,  as  will  limit  it  to  the 
unexpired  terms  of  the  patents  then  in  existence,  and  will  not 
extend  it  for  the  term  of  a  renewed  patent.  In  the  indenture 
entered  into  between  Goodyear  and  the  Naugatuck  Company, 
there  are  several  covenants  on  the  part  of  the  Company,  on 
the  non-performance  of  which  the  license  was  to  be  void  and 
of  no  effect.  It  is  expresslj'  provided  that,  if  the  Company 
shall,  for  the  term  of  one  year,  neglect  or  refuse,  or  be  unable 
from  want  of  means,  to  prosecute  the  business  contemplated, 
or  to  stamp  the  articles  manufactured,  so  that  the  object  of 
the  instrument  shall  fail  for  said  terra  of  one  year,  then,  at 
the  expiration  of  the  year,  the  license  shall  become  and  be 
void,  and  of  no  effect,  after  said  year.  When  it  tlius  becomes 
void,  and  of  uo  effect,  Goodyear  would  have  the  right  to 
grant  licenses  to  use  " said  preparations  or  improvements" 
named  in  the  covenant,  to  whomsoever  he  pleased. 

When,  therefore,  the  deed  of  the  24th  of  May,  1858,  was 
executed,  the  license  to  the  Naugatuck  Company  was  in  full 
force.  While  it  remained  in  full  force,  Goodyear  was  pre- 
cluded from  the  right  to  make  such  a  license  as  the  last-men- 
tioned deed  to  Day  purported  to  make.  He  had,  indeed,  the 
right  to  sell  for  a  stipulated  price,  or  sum  in  gross,  the  exclusive 
right  of  making,  using  and  vending  said  preparations  or  im- 
provements, or  of  applying  the  same  to  or  for  any  specific 
purpose  or  purposes,  provided  that,  before  the  sale,  the  Nau- 
gatuck Company  sliould  have  the  right  to  become  the  purchaser 
thereof,  at  and  for  such  price  or  sum  in  gross ;  and  such  salato 
a  third  person  could  not  be  made,  except  on  the  neglect  or  re- 
fusal, as  aforesaid,  of  the  Naugatuck  Company  to  become  the 
purchasers  thereof.  Goodyear  never  attempted  to  exercise  thii 
latter  right.  At  the  time  the  deed  of  the  24th  of  May,  1858, 
was  executed,  the  Union  India-rubber  Company  had  succeeded 
to  all  the  rights  wliich  the  Naugatuck  Company  had  acquired 
from  Goodyear;  and,  on  the28thof  September,  1858,  the  said 
Union  Company,  for  the  consideration  of  the  gross  sum  of 
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thirty  thousand  dollars,  paid  to  Goodyear,  and  of  certain  tariflPs 
agreed  to  be  paid,  received  a  conveyance  from  him  of  a  full 
and  exclusive  license,  right  and  privilege,  to  use  the  invention 
of  vulcanized  rubber,  originally  patented  June  15th,  1844,  and 
extended  for  seven  years  from  the  15th  of  June,  1858,  in  the 
manufacture  of  "  all  braided,  woven,  cemented  or  sewed  fab- 
rics, or  such  as  are  or  can  be  covered  or  protected,  on  one  or 
both  sides,  with  substances  other  than  rubber,  and  in  all  smooth 
elastic  shirred  goods,  and  also  to  make  and  sell  India-rubber 
threads  of  vulcanized  rubber,  and  all  threads  or  sheets  of  rub- 
ber which  are  or  can  be  made  or  finished  by  union  with,  or 
are  to  l)e  covered  by,  fibrous  substances." 

Having  disposed  of  this  question,  the  necessities  of  the  case 
do  not  require  me  to  determine  the  other  question — whether 
^he  deed  of  the  24th  of  May,  1858,  is  sufficient  to  convey  the 
equitable  right  which  it  purports  to  convey,  provided,  at  the 
time  it  was  executed,  such  equitable  right  was  vested  in  Good- 
year. And  this  opinion  has  already  been  so  extended,  that  I 
must  avoid  the  discussion  of  any  questions  which  have  been 
presented,  the  determination  of  which  is  not  necessary  to  a 
just  disposition  of  the  case. 

From  these  views,  it  follows  that  the  motion  for  an  injunc- 
tion must  be  denied. 


Solomon  B.  Ellithobp 
Thomas  J.  W.  Robertson  and  othbrs.    In  Eamrr. 

A  patent  was  granted  to  R.,  in  1854.  E.,  in  1858,  applied  to  the  Patent  Office 
for  a  patent  for  the  same  invention.  His  application  was  denied.  E.  then  filed 
a  bill,  averring  that,  in  1847,  he  invented  what  was  patented  to  R.,  and  made 
drawings  of  the  invention,  preparatory  to  applying  for  a  patent,  and  praying 
for  a  decree  declaring  that  the  patent  to  R.  was  void,  and  that  E.  was  entitled 
to  a  patent  for  the  invention:  HUd^  that  the  bill  could  not  be  sustained. 


808  SOUTHERN  DISTBICT  OF  NEW  YORK, 

Ellithoip  V.  Robertson. 

The  bill  ought  to  have  averred  that  £.  had,  before  the  granting  of  the  patent  to 

B.,  reduced  his  invention  to  practice,  or  embodied  it  in  some  practical  or  useful 

form,  or  adapted  it  to  use. 
The  making  of  drawings  of  a  conceived  idea  is  not  such  an  embodiment  of  it  in  » 

practical  and  useful  form  as  will  sustain  a  patent     It  must  have  been  reduced 

to  practice  before  the  granting  of  the  patent. 
What  is  such  a  reduction  to  practice,  defined.  » 

(Before  Ingsbsoll,  J.,  Southern  District  of  New  York,  March  3d,  1859.) 

This  was  a  bill  in  Equity,  filed  by  Solomon  B.  Ellithoi'p 
against  Thomas  J.  W.  Eobertson,  of  New  York,  D.  W.  Clark, 
of  Bridgeport,  Connecticut,  and  Augustus  J.  Jerome,  of  New 
HaVen,  Connecticut.  Clark  and  Jerome  were  not  served  with 
process,  and  did  not  appear.  Robertson  was  served  with  pro- 
cess, but  made  default,  and  the  bill  was  taken  as  confessed 
against  him.  The  bill  charged  that  the  plaintiff  was,  in  July, 
1847,  the  original  and  first  inventor  of  certain  improvements 
in  sewing  machines,  and  made  drawings  of  the  same  at  that 
time,  preparatory  to  making  application  for  a  patent ;  that  he 
was  delayed,  in  presenting  his  application,  until  about  the 
10th  of  April,  1858,  for  the  want  of  the  necessary  means ;  that 
his  house,  in  which  he  supposed  his  drawings  were,  was  con- 
sumed by  fire,  in  August,  1848 ;  that  he  was  unable  to  find 
the  drawings  until  within  less  than  six  months  before  the  10th 
of  April,  1858;  that,  having  found  the  drawings,  he,  on  that 
day,  applied  for  a  patent,  deposited  a  model  in  the  Patent 
Office,  and  paid  the  sum  of  thirty  dollars ;  that  the  Commis- 
sioner refused  to  grant  him  a  patent,  on  the  ground  that  his 
application  interfered  with  a  patent  granted  to  Robertson  on 
the  28th  of  November,  1854,  the  Commissioner  also  deciding 
that,  if  the  plaintiff*  was  the  first  inventor,  he  had,  by  delay, 
abandoned  the  invention  ;  that  he  appealed  from  the  decision 
of  the  Commissioner  to  the  Assistant  District  Judge  of  the 
District  of  Columbia,  who  affirmed  the  decision  of  the  Com- 
missioner; that  two  undivided  fifths  of  the  patent  granted  to 
Robertson  were  now  owned  by  Robertson  and  Clark,  and  three 
undivided  fifths  by  Jerome  ;  that  the  plaintiff  never  intended 
to  abandon  his  invention ;  and  thai:  the  invention  patented  to 
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Robertson  had  never  been  in  practical  use,  and  had  never  been 
supplied  to  the  public.  The  bill  prayed  for  a  decree  declaring 
the  patent  issued  to  Robertson  to  be  void,  and  the  plaintiff  to 
be  entitled  to  receive  a  patent  for  his  claimed  invention,  as 
specified  in  his  claim  presented  to  the  Patent  Office. 

Amo8  K.  Hadley^  for  the  plaintiff. 

Ingebsoll,  J.  The  question  for  determination  in  this  case 
is,  whether  the  plaintiff  has  made  out  such  a  case,  in  his  bill, 
as  will  authorize  the  Court  to  declare  the  patent  which  was 
issued  to  Robertson  void  and  of  no  effect.  It  should  be  borne 
in  mind,  that  there  is  no  allegation  in  the  bill,  and  no  claim 
made  by  the  plaintiff,  that  Robertson  surreptitiously  or  unjustly 
obtained  his  patent,  for  that  which  was  in  fact  invented  and 
discovered  by  the  plaintiff,  who  was  using  reasonable  diligence 
in  adapting  and  perfecting  the  same. 

The  object  of  the  patent  laws  is  to  encourage  useful  im- 
provements reduced  to  actual  practice.  Before  a  patent  can 
be  granted,  it  must  be  made  to  appear  that  the  party  apply- 
ing for  it  was  the  original  inventor  of  the  thing  sought  to  be 
patented,  and  that  he  has  reduced  the  same  to  practice.  To 
defeat  a  patent  which  has  been  issued,  it  is  not  enough  that 
some  one,  before  the  patentee,  conceived  the  idea' of  effecting 
what  the  patentee  accomplished.  To  constitute  such  a  prior 
invention  as  will  avoid  a  patent  that  has  been  granted,  it  must 
be  made  to  appear  that  some  one  before  the  patentee,  not 
only  conceived  the  idea  of  doing  what  the  patentee  has  done, 
but  also  reduced  his  idea  to  practice,  and  embodied  it  in  some 
practical  and  useful  form.  The  idea  must  have  been  carried 
into  practical  operation.  The  making  of  drawings  of  con- 
ceived ideas  is  not  such  an  embodiment  of  such  conceived  ideas 
in  a  practical  and  useful  form,  as  will  defeat  a  patent  which  has 
been  granted.  Experiments  made,  equivocal  in  their  results, 
and  given  up  for  years,  will  not  be  permitted  to  prevail 
against  an  original  inventor,  who  has  reduced  his  invention  to 
practice,  and  has,  without  .fraud,  obtained  a  patent.  An  in- 
vention is  not  patentable  until  it  is  pei*fected  and  adapted  to 
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use.  In  a  race  of  diligence  between  two  independent  inven- 
tors, he  who  first  reduces  his  invention  to  a  fixed,  positive^and 
practical  form,  has  a  priority  of  right  to  a  patent.  (Many  v. 
Jagger,  1  Blotch/.  C.  G.  R.^  372 ;  ParTchurat  v.  Kinsman^ 
Id,,  488;  Read  v.  Cutter,  1  Story,  690.) 

Robertson's  patent,  as  appears  by  the  bill,  was  issued  on 
the  28th  of  JNovember,  1854.  There  is  no  suflScient  allega- 
tion, in  the  bill,  that  the  plaintiff  had,  before  that  time,  re- 
duced his  invention  to  practice,  or  embodied  it  in  some  prac- 
tical and  useful  form,  or  that  it  had  been  adapted  to  use.  All 
that  is  alleged  in  the  bill,  on  the  subject  of  the  invention,  is, 
that  the  plaintiff,  in  July,  1847,  was  the  original  inventor  of 
the  improvements  patented  to  Robertson,  and  that,  in  the 
same  month,  he  made  drawings  of  the  same,  preparatory  to 
making  application  for  a  patent.  The  making  of  the  draw- 
ings is  all  that  he  did  to  show  what  his  idea  was.  The  bill 
does  not  show  that  there  was  any  reducing  of  the  invention 
to  any  practical  and  useful  form,  or  that  it  was  adapted  to 
use.  The  allegations  of  the  bill  are,  therefore,  not  sufficient 
to  defeat  the  patent  to  Robertson. 

If  there  had  been  any  fraud  in  obtaining  the  patent  issued 
to  Robertson,  or  if  it  had  been  unjustly  issued,  the  case 
would  have  been  presented  in  another  aspect.  For,  it  is  pro- 
vided, by  the  15th  section  of  the  Patent  Act  of  July  4th,  1836, 
(5  U,  S.  Stat,  at  Large,  123,)  that  a  patent  issued  may  be 
avoided,  if  the  patentee  has  surreptitiously  or  unjustly  ob- 
tained his  patent  for  that  which  was  in  fact  invented  or  dis- 
covered by  another,  who  was  using  reasonable  diligence  in 
adapting  and  perfecting  the  same.  But  there  are  no  allega- 
tions of  this  kind  in  the  bill ;  and  there  is  no  claim  that  Rob- 
ertson either  surreptitiously  or  unjustly  obtained  his  patent, 
and  no  sufficient  allegation  in  the  bill,  that  the  plaintiff,  at  the 
time  the  patent  to  Robertson  was  issued,  was  using  reason- 
able diligence  in  adapting  and  perfecting  his  invention. 

With  this  view  of  the  case,  it  is  not  necessary  to  consider 
the  other  questions  which  have  been  presented.  The  bill 
must,  therefore,  be  dismissed. 
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James  W.  Wabneb  v.  Isaac  V.  Fowler, 

The  Post-Office  laws  of  the  United  States  are  "revenue  laws,"  within  the  mean- 
ing of  §  3  of  the  Act  of  Congress  of  March  2d,  1833,  (4  U.  8.  Stat,  at  Large, 
633,)  providing  for  the  removal  Into  a  Circuit  Court  of  the  United  States,  f^om 
,a  State  Court,  of  a  suit  brought  against  a  person  for  an  act  done  under  the  rev- 
enue laws  of  the  United  States,  or  under  color  thereof. 

An  action  brought  in  a  State  Court  against  a  postmaster,  for  an  alleged  wrong- 
ful refusal  to  deliver  a  letter  to  the  plaintiff,  is  removable  into  the  Circuit 
Court  of  the  United  States,  under  that  Act. 

(Before  Inoebsoll,  J.,  Southern  District  of  New  York,  March  17th,  1859.) 

This  was  an  action  originally  brought  against  the  Postmas- 
ter of  the  United  States  for  the  city  of  New  York,. in  the  Su- 
preme Court  of  the  State  of  New  York,  for  an  alleged  wrong- 
ful refusal  to  deliver  certain  letters  to  the  plaintiff.  The  de- 
fendant set  up  that,  in  so  refusing,  he  was  acting  under  color  of 
the  laws  of  the  United  States  in  relation  to  the  Post-office  De- 
partment, and  took  the  proper  steps,  under  §  3  of  the  Act  of  Con- 
gress of  March  2d,  1 833,  (4  U,  S.  Stat,  at  Large,  633,)  to  remove 
the  cause  into  this  Court,  claiming  tliat  the  act  for  which  he 
was  sued  was  done  by  him  under  the  revenue  laws  of  the 
United  States,  and  under  color  thereof,  and  in  pursuance  of  a 
right  given  to  him  by  those  laws.  It  is  provided  by  said  3d 
section,  that  when  a  suit  or  prosecution  shall  be  commenced 
in  a  Court  of  any  State,  against  any  officer  of  the  United 
States  or  other  person,  for  or  on  account  of  any  act  done  un- 
der the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority,  or  title 
set  up  or  claimed  by  such  officer  or  other  person,  under  any 
such  law  of  the  United  States,  it  shall  be  lawful  for  the  de- 
fendant, at  any  time  before  trial,  upon  a  petition  to  the  Cir- 
cuit Court  of  the  United  States  in  and  for  the  district  in 
which  the  defendant  shall  have  been  served  with  process, 
setting  forth  the  nature  of  the  suit,  and  verifying  the  petition 
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by  aflSdavit,  together  witli  a  certificate,  signed  by  an  attorney 
or  counsellor  at  law  of  some  Court  of  record  of  the  State  in 
which  the  suit  shall  have  been  commenced,  or  of  the  United 
States,  setting  forth  that,  as  counsel  for  the  petitioner,  he  has 
examined  the  proceedings  against  him,  and  has  carefully  in- 
quired into  the  matters  set  forth  in  the  petition,  and  that  he 
believes  the  same  to  be  true,  and,  upon  presenting  the  same  to 
the  said  Circuit  Court,  if  in  session,  and,  if  not,  to  the  clerk 
thereof,  at  his  office,  the  said  cause  shall  thereupon  be  entered 
on  the  docket  of  said  Circuit  Court,  and  be  thereafter  proceeded 
in  as  a  cause  originally  commenced  in  that  Court.  And  it  is 
made  the  duty  of  the  clerk  of  such  Circuit  Court,  if  the  snit 
was  commenced  in  the  State  Court  by  summons,  to  issuer  a 
writ  of  certiorari  to  the  State  Court,  requiring  such  Court  to 
send  to  the  Circuit  Court  the  record  and  proceedings  in  the 
cause,  and,  if  it  was  commenced  by  capias^  the  .clerk  is  di- 
rected to  issue  a  habeas  corpus  cum  cavsa^  a  duplicate  of 
which  shall  be  delivered  to  the  clerk  of  the  State  Court,  or 
left  at  his  office  by  tlie  marshal,  or  by  some  person  duly 
authorized;  and,  thereupon,  it  is  made  the  duty  of  the  State 
Court  to  stay  all  further  proceedings  in  such  cause,  and  the 
said  suit,  upon  delivery  of  such  process  to  the  clerk  of  the 
State  Court,  or  leaving  the  same  at  his  office,  shall  be  deemed 
and  taken  to  be  removed  to  the  Circuit  Court,  and  further 
proceedings  in  the  State  Court  shall  be  wholly  null  and  void. 
The  plaintiff  now  moved  to  have  the  cause  remanded  to  the 
State  Court,  and  to  have  all  the  proceedings  for  its  removal 
into  this  Court  vacated,  on  the  ground  that  the  Post-Office 
laws  of  the  United  States  were  not  revenue  laws  of  the 
United  States,  within  the  meaning  of  those  terms,  as  used  in 
said  3d  section. 

Welcome  H.  Beebe^  for  the  plaintiff. 

Theodore  Sedgwick^  {District  Attomet/^)  for  the  defendant. 

Ingersoll,  J.   The  revenue  of  the  State  is  the  produce  of 
taxes,  excise,  customs,  and  duties,  which  it  collects  and  re- 
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ceives  into  the  Treasury  for  pnblic  use.  It  is  the  income  which 
it  receives  to  enable  it  to  perform  its  proper  functions.  And 
laws  relating  to  the  revenue,  or  revenue  laws,  are  such  laws  as 
are  enacted  in  reference  to  such  income,  such  as  give  rules  as 
to  the  mode  of  its  collection,  and  as  to  the  manner  in  which 
the  officials  employed  in  such  collections  shall  conduct.  All 
ta^es  which  are  imposed  by  the  State,  whether  such  taxes  be 
direct  or  indirect,  are,  when  collected,  the  revenue  of  the 
State.  They  are  its  income.  As  they  are  the  revenue  of  the 
State,  all  laws  regulating  such  taxes  and  giving  such  rules  for 
their  collection  are  taxes  relating  to  the  revenue.  The  duty 
paid  for  the  carriage  of  letters  by  the  agency  of  Government 
is  at  times  a  most  important  branch  of  the  public  revenue,  and 
the  laws  relating  to  the  same  are  of  the  greatest  importance 
to  the  revenue.  From  this  duty  the  Government,  in  time  of 
war,  or  at  any  time  when,  from  any  cause,  the  income  from 
customs  is  materially  impaired  and  cannot  be  increased,  derives 
an  essential  part  of  its  revenue.  Duties  or  taxes  collected 
under  the  tariflFlaws  of  the  United  States,  upon  the  importa- 
tion of  foreign  goods  into  the  country,  are  the  revenue  of  the 
State ;  and  the  laws  regulating  the  collection  of  such  duties  or 
taxes,  and  prescribing  rules  to  officials  employed  in  such  col- 
lection, are  laws  relating  to  the  revenue.  This  is  conceded. 
But  such  duties  or  taxes  are  no  more  the  revenue  of  the  State 
than  are  the  duties  or  taxes  collected  under  the  Post-Office 
laws  of  the  United  States,  for  the  carriage  of  letters  in  the 
public  mails,  the  revenue  of  the  State.  And  the  laws  regu- 
lating the  collection  of  duties  or  taxes  upon  the  importation 
of  foreign  goods  into  the  country,  and  prescribing  rules  for  the 
government  of  officials  in  the  collection  of  such  duties  or 
taxes,  are  no  more  laws  relating  to  the  revenue  than  are  the 
laws  which  regulate  the  mode  of  collecting  duties  or  taxes  for 
the  carriage  of  letters  in  the  public  mails,  or  which  prescribe 
rules  for  the  conduct  of  officials  in  the  collection  of  such  du- 
ties or  taxes  for  such  carriage. 

One  of  the  earliest  Post-Office  Acts,  that  of  February  20th, 
1792,  in  the  28th  section,  (1   U.  S.  Stat,  at  LargCy  289,) 


314  SOUTHERN  DISTRICT   OF  NEW  YORK, 

The  Yuba. 

speaks  of  the  "  surplus  revenue  of  the  General  Post  OflSce." 
The  act  of  May  8th,  1794,  section  2,  (1  TJ,  S.  Stat,  at  Large^ 
357,)  speaks  of  the  income  from  the  Post-OfBce  establishment 
as  "  the  revenue  thence  arising."  The  Act  of  March  3d,  1825, 
section  1,  (4  TI.  S.  Stat,  at  Large ^  102,)  directs  the  payment  of 
the  expenses  of  the  Post-Office  Department  in  "  the  collection 
of  the  revenue"  of  the  office,  from  such  revenue.  The  act  of 
July  2d,  1836,  section  1,  (5  TJ.  S.  Stat,  at  Large^  80,)  directs 
that  the  revenues  arising  in  the  Post-Office  Department  shall 
be  paid  into  the  Treasury  of  the  United  States. 

The  Act  of  Congress  of  the  31st  of  May,  1844,  (5  U.  S. 
Stat.  at.  LargCy  658,)  provides  that  final  judgments  in  any  Cir- 
cuit Court  of  the  United  States,  in  any  civil  action  brought  by 
the  United  States  for  the  enforcement  of  the  revenue  laws  of 
the  United  States,  may  be  re-examined,  and  reversed  or  af- 
firmed, in  the  Supreme  Court  of  the  United  States,  upon  writ 
of  error,  without  regard  to  the  sum  in  controversy.  In  the 
case  of  The  United  States  V.  Bromley^  (12  Howard^  88,) 
which  was  an  action  of  debt  founded  upon  the  10th  section  ot 
the  Post-Office  law  of  March  3d,  1845,  (5  TJ.  S,  Stat,  at  Zarffey 
736,)  it  was  held  that  such  Post-Office  law  was  a  revenue.law 
of  the  United  States.  An  act  done  under  it  would,  then,  be 
an  act  done  "  under  the  revenue  laws  of  the  United  States,  or 
under  color  thereof." 

With  this  view  of  the  case,  it  must  be  held  that  it  was 
properly  removed  from  the  Supreme  Court  of  the  State  into 
this  Court,  and  that  the  motion  to  remand  it  must  be  denied. 


The  Yuba. 

Where,  on  a  libel  in  rerrL,  in  the  District  Court,  against  a  vessel,  on  a  bottomry 
bond  for  $9,240,  that  Court  made  a  provisional  decree  in  favor  of  the  libellant, 
for  $4,000,  with  interest  and  costs,  with  liberty  to  either  party,  within  20  days, 
to  take  an  order  of  reference  to  a  Commissioner  to  ascertain  and  report  th6 
amount  of  the  sums  composing  the  bottomry  debt,  and  what  portions  thereof 
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had  been  previously  a  lien  upon  the  vessel,  and,  on  the  coining  in  of  the  report, 
either  party  to  be  at  liberty  to  move  the  Court  to  frame  the  decree  in  corre- 
spondence therewith,  and  the  libellant  appealed  to  this  Court  from  that  decreCi 
bat  no  other  steps  were  taken  by  either  party  in  the  Court  below,  subsequently 
to  the  entry  of  the  decree :  Held^  that  the  decree  was  not  a  final  decree  from 
which  an  appeal  would  lie  to  this  Court. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  6th,  18^9.) 

This  was  a  libel  in  remy  filed  in  the  District  Court  against 
the  barque  Tuba,  to  recover  the  amount  due  on  a  bottomry 
bond  for  $9,240,  given  by  her  master  at  New  Orleans,  for 
money  required  to  repair  her,  she  having  put  into  that  port  in 
distress.  The  District  Court  made  a  provisional  decree  in 
favor  of  the  libellants,  for  $4,000,  with  interests  and  costs,  with 
liberty  to  either  party,  within  twenty  days,  to  take  an  order 
of  reference  to  a  Commissioner,  to  ascertain  and  report  the 
amount  of  the  sums  coraposiHg  the  bottomry  debt,  and  what 
portions  thereof  had  been  previously  a  lien  upon  the  vessel, 
and,  on  the  coming  in  of  the  report,  either  party  to  be  at  lib- 
erty to  move  the  Court  to  frame  the  decree  in  correspondence 
therewith.  The  libellant  appealed  to  this  Court  from  that 
decree,  but  no  other  steps  were  taken  by  either  party  in  the 
Court  below,  subsequently  to  the  entry  of  the  decree. 

Francis  R.  Covdert^  for  the  libellant. 

Welcome  R.  Be^  and  Charles  Donohue^  for  the  claim- 
ant. 

Nelson,  J.  It  is  manifest,  from  the  form  of  the  decree  in 
this  case,  that  it  was  not  intended  to  be  final.  A  gross  sum  is 
stated  provisionally,  subject  to  be  modified  by  the  Court  on 
the  coming  in  of  the  report  of  the  Commissioner  as  to  the  por- 
tions of  the  bottomry  debt  that  were  liens  on  the  vessel.  Ob- 
viously, till  this  fact  was  ascertained  the  true  amount  for  which 
the  ship  was  liable  under  the  bond  could  not  be  determined. 
The  $4,000  fixed  seems  to  have  been  a  formal  sum,  with  a 
view  to  the  reference  and  the  ascertaining  of  specific  data  from 
which  the  proper  amount  might  be  inserted  in  the  final  decree.  . 
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But,  even  if  this  is  not  tlie  fair  construction  of  the  legal  effect 
of  the  decree,  and  the  reference  was  left  to  the  election  of 
either  party,  the  record  should  have  shown  the  neglect  or  re- 
fusal of  the  claimant  to  take  action  in  regard  to  a  reference, 
and  the  entry  of  the  final  decree. 

There  being  no  final  decree  in  the  case  in  the  Court  below, 
the  Court  has  no  jurisdiction  to  revise  the  action  of  that  Court, 
and  the  appeal  must,  therefore,  be  dismissed. 


William  H.  Pennoyeb  and  Cornelia  his  Wife 
Henry  Shelden  and  Edward  G.  Thompson.     In  Equtty. 


Where  a  testator,  in  New  York,  devised  his  real  estate  to  his  executor  and  trus- 
tee, in  trust,  to  seU  and  convey  it,  and,  having  converted  it  into  money,  to  dis- 
tribute and  divide  the  proceeds  among  certain  beneyolent  institutions  enumer- 
ated, but  the  will  did  not  empower  the  executor  to  receive  tlie  rents  and  profits 
of  the  real  estate:  ffeld^  that,  under  the  56th  section  of  the  article,  "  Of  Uses 
and  Trusts,"  in  the  Revised  Statutes  of  New  York,  (1 R.  S.^  729,)  the  executor 
took  no  estate  in  the  land,  but  it  descended  to  the  heirs  at  law  of  the  testator, 
subject  to  the  execution  of  the  power  in  trust. 

The  intent  of  a  testator  must  be  gathered  not  merely  from  the  words  used  in  the 
will,  but  from  the  words  in  connection  with  the  law  of  the  land. 

When  a  trust  is  created,  the  legal  effect  of  wliich  is  declared  by  the  law,  the 
Oourt  is  bound  to  presume  that  the  intent  of  the  testator  was  in  conformity 
with  it. 

Under  the  will  in  this  case,  the  fee  in  the  land  would,  at  common  law,  have  passed 
to  the  executor;  but  the  statute  has  changed  the  law. 

The  case  of  Cfermorsd  v.  Jones,  (2  ffiO,  569,)  cited  and  applied. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  May  6th,  1859.) 

The  bill  in  this  case  was  filed  to  recover  frorn  the  defend- 
ant Shelden  one-half  of  the  rents  and  profits  of  the  real  estate 
of  the  late  Abraham  G.  Thompson,  from  the  time  of  his  de- 
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cease  until  the  sale  of  the  estate  under  certain  trusts  in  his 
will.  The  plaintiff  Corn.elia,  and  the  defendant  Thompson, 
were  his  sole  heirs  at  law,  and  the  defendant  Sheldon  was 
the  executor  of  the  will.  Atler  devising  certain  legacies,  and, 
among  others,  one  of  $100  to  the  plaintiff  Cornelia,  his  grand- 
daughter, the  testator  disposed  of  the  rest  of  his  estate,  as  fol- 
lows :  "  All  the  rest  and  residue  and  remainder  of  my  estate, 
real  and  personal,  I  give,  devise  and  bequeath  to  my  executors 
and  trustees  hereafter  named,  and  to  such  of  them  as  shall 
take  upon  themselves  the  execution  of  the  trusts  of  this 
my  will,  and  the  survivors  and  survivor  of  them,  in  trust,  to 
sell  and  convey  my  real  estate,  and  to  sell  and  dispose  of  my 
personal  estate,"  (with  a  special  exception  as  to  the  time  of 
disposing  of  certain  of  the  real  estate,)  "  and,  having  converted 
said  real  and  personal  estate  into  money,  then  to  distribute 
and  divide  such  residue  and  remainder  of  my  estate  as  fol- 
lows." The  testator  then  directs  the  proceeds  to  be  divided 
into  thirty-two  equal  parts,  and  gives  them  to  certain  benevo- 
lent institutions  enumerated.  The  bill  prayed  for  an  account 
by  Shelden  of  such  rents  and  profits,  and  a  decree  in  favor  of 
the  plaintiffs  for  the  one-half  of  them.  The  defendant  Shel* 
den  demurred  to  the  bill. 

Samiid  Blatch/ord,  for  the  plaintiffs. 

Edward  P.  Cowlea^  for  the  defendant  Shelden. 

Nelson,  J.  The  question  presented  in  this  case  is,  whether 
or  not  the  heirs  of  the  testator  are  entitled  to  the  rents  and 
profits  of  the  real  estate  down  to  the  time  when  the  same  was 
sold,  for  the  purpose  of  paying  the  legacies,  and  making  dis- 
tribution of  the  remainder  to  the  several  institutions,  under  the 
will.  The  affirmative  of  this  question  is  maintained  by  the 
bill.  The  defence,  which  is  presented  by  way  of  demurrer, 
insists,  that  the  real  estate  passed  to  Shelden,  the  executor  and 
trustee,  and  vested  the  fee  in  him,  subject  to  the  trusts  of  the 
will ;  or,  if  the  trust  is  to  be  construed  as  a  power,  that  the 
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execution  of  the  power  carried  the  whole  estate  from  the 
heirs. 

The  trusts  provided  for  in  the  will  are  valid  under  the 
55th  section  in  the  article  "  Of  Uses  and  Trusts."  (1  E.  8. 
of  N.  Y.^  728.)  That  section  declares  as  follows :  "  Express 
trusts  maj  be  created  for  any  or  either  of  the  following  pur- 
poses :  1.  To  sell  lands  for  the  benefit  of  creditors  ;  2.  To  sell, 
mortgage  or  lease  lands  for  the  benefit  of  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon."  The  trust  in  this 
will  are  to  pay  debts  and  legacies.  The  56th  section  of  the 
same  article  provides  :  "  A  devise  of  lands  to  executors  or 
other  trustees,  to  be  sold,  or  mortgaged,  where  the  trustees  are 
not  also  empowered  to  receive  the  rents  and  profits,  shall  vest 
no  estate  in  the  trustees ;  but  the  trust  shall  be  valid  as  a 
power,  and  the  lands  shall  descend  to  the  heirs,  or  pass  to  the 
devisees  of  the  testator,  subject  to  the  execution  of  the  power." 
Under  this  section,  the  executor,  Shelden,  took  no  estate  in 
the  land,  as  he  is  not  empowered  by  the  testator  to  receive  the 
rents  and  profits,  and  it  consequently  descended  to  the  heirs 
at  law,  of  whom  Cornelia,  the  plaintiff,  was  one.  The  trust 
to  sell,  and  apply  the  monpys  under  the  will,  is  simply  a  power 
in  trust,  and  the  land  follows  the  law  of  descents,  and  remains 
in  the  heirs,  subject  to  their  ownei*sliip  and  control,  until  the 
execution  of  the  power. 

It  was  strongly  argued,  that  the  testator  devised  his  whole 
estate,  real  and  personal,  to  the  executor,  for  the  benefit  of  the 
legatees  and  distribirtees,  and  that  such  devise  necessarily  in- 
cluded the  rents  and  profits  of  all  real  estate  from  the  time  of 
his  decease  ;  also,  that  the  legacy  to  Cornelia  of  $100,  with  the 
reasons  in  the  will  for  fixing  this  limit,  indicates  an  intent  to 
exclude  her  from  any  other  portion  of  the  estate,  and  that  the 
Court  is  bound  to  construe  the  will  so  as  to  effectuate  this 
intent.  It  was  further  argued,  that  in  view  of  the  direction 
to  sell  and  convert  the  whole  estate  into  money  for  the  pur- 
poses of  the  trusts,  the  land  must  be  deemed,  in  equity,  to  have 
been  so  converted  at  the  death  of  the  testator,  which  principle 
would  carry  the  rents  and  profits  to  the  executor,  down  to  the 
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time  of  the  sale.  But,  the  answer  to  all  these  suggestions  is, 
that  the  intent  of  the  testator  must  be  gathered  not  merely 
from  the  words  used  in  the  will,  but  from  the  words  in  con- 
nection with  the  law  of  the  land,  and  that,  when  a  trust  is 
created,  the  legal  effect  of  which  is  declared  by  that  law,  the 
court  is  bound  to  presume  that  the  intent  of  the  testator  was 
in  conformity  with  it.  Under  this  will,  the  fee  would,  at  com- 
mon law,  have  passed  to  the  executor.  But  the  statute  has 
changed  the  law,  and  has  declared  that  it  shall  not  pass,  but 
shall  descend  to  the  heir,  and  that  the  trust  shall  be  executed 
as  a  power. 

The  question  in  this  case  was,  I  think,  disposed  of  in  the 
case  of  Germond  v.  Jonea^  (2  mUy  669).  The  trust  there  was 
to  sell  to  pay  debts  and  legacies,  but  the  trustee  was  not  em- 
powered to  receive  the  rents  and  profits.  The  Court  held 
that  the  land  descended  to  the  heirs,  and  remained  there  till 
the  title  was  divested  by  an  execution  of  the  power. 

The  release  by  the  plaintiff  Cornelia,  executed  on  the  6th 
of  June,  1856,  and  which  is  set  forth  in  the  bill,  and  relied  on 
as  a  defence  to  this  suit,  is  very  special  and  particular,  and, 
without  a  minute  examination  of  the  whole  instrument,  some 
general  phrases  might  be  regarded  as  embracing  the  subject- 
matter  in  question.  But  I  am  quite  satisfied,  after  a  thorough 
examination  of  it,  that  every  part  of  it  relates,  and  was 
intended  to  relate,  exclusively  to  the  subject  of  the  validity  of 
the  will,  which  was  in  dispute  between  the  parties. 

I  am  of  opinion,  therefore,  that  the  demurrer  is  not  well 
taken,  and  must  be  overruled. 


406  Hogsheads  of  Molassks. 

Where  a  vessel  was  chartered  to  Gr.  by  a  charter  party,  for  a  specified  sum,  for 
a  voyage  to  Cuba  and  return,  and  G.,  at  Cuba,  loaded  (lie  vessel  with  molasses 
which  he  bought  there  from  P.-,  but  the  purchase  was  not  absolute,  the  transfer 
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of  title  to  molasses  depending  on  the  payment  of  drafts  drawn  by  P.  on  G., 
and  the  molasses  was  shipped  in  the  name  of  P.,  and  a  bill  of  lading  was  signed 
therefor  by  the  master,  which  stated  that  the  cargo  was  to  be  delivered  to  the 
order  of  P.,  at  a  specified  rate  of  freight,  to  be  paid  by  him  or  his  assigns,  but 
oontained  at  its  foot  the  words,  "  without  prejudice  to  charter  party,"  and 
afterwards  R.  advanced,  on  the  security  of  the  bill  of  lading,  the  money  to 
take  up  the  drafts,  and  took  an  assignment  of  the  bill  of  lading :  ffdd^  on  a 
libel  filed  by  the  owner  of  the  vessel  against  the  molasses,  for  the  charter 
money,  that  the  molasses  was  liable  only  for  the  freight  specified  in  the  bill  of 
lading. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  17th,  1859.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  to 
recover  freight  under  a  charter  party,  entered  into  between 
one  Townsend,  agent  and  part  owner  of  the  vessel,  and  the 
firm  of  T.  11.  Gordon  &  Co.,  for  a  voyage  from  Savannah, 
Georgia,  to  Matanzas,  Cuba,  and  back  to  the  port  of  New 
York.  The  charterers  were  to  load  the  ship  with  a  cargo  of 
yellow  pine  timber  at  Savannah,  and  with  such  return  cargo 
as  they  might  think  fit,  and  were  to  pay  for  the  vessel,  for  the 
voyage,  $3,400.  The  cargo  of  yellow  pine  was  taken  on 
board,  and  delivered  at  Matanzas  to  the  firm  of  C.  E.  Poujaud 
&  Co.,  of  that  place,  agents  of  the  charterers.  A  return  cargo 
of  molasses  was  taken  on  board,  T.  E.  Gordon,  one  of  the 
charterers,  being  present,  and,  on  the  arrival  of  the  vessel  at 
New  York,  she  was  reported  by  the  master  to  Gordon.  A 
bill  of  lading  was  signed  by  the  master  at  Matanzas,  from 
which  it  appeared  that  the  molasses  was  shipped  by  C.  E.  Pou- 
jaud &  Co.,  to  be  delivered  at  New  York  to  their  own  order, 
they  or  their  assigns  paying  freight  at  the  rate  of  $2.50  for 
every  110  gallons.  At  the  bottom  of  the  bill  of  lading  were 
the  words,  ''  without  prejudice  to  charter  party."  The  house 
of  D.  Curtis  &  Co.,  corres{)ondent8  of  C.  E.  Poujaud  &  Co., 
received,  early  in  May,  1857,  advices  from  the  latter  concern- 
ing the  cargo,  together  with  a  copy  of  the  bill  of  lading,  which 
was  dated  the  25th  of  April  previous.  With  the  bill  of  lading 
they  received  drafts  of  C.  E.  Poujaud  &  Co.  on  T.  R.  Gordon 
&  Co.,  the  charterers,  for  the  price  of  the  molasses,  payable  at 
60  days'  sight.     D.  Curtis  &  Co.  received  the  amount  of  the 
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drafts,  deducting  the  discount  for  the  time  they  had  to  run, 
from  T.  E.  Qordon  &  Co.,  and  endoraed  the  bill  of  lading,  and 
delivered  it  to  that  house.  It  appeared,  from  the  proofs  in 
the  case,  that  T.  E.  Gordon  &  Co.  were  unable  to  raise  the 
money  for  the  price  of  the  molasses,  and  that  they  applied  to 
the  claimants,  Reid  &  Nash,  who  advanced  the  money,  and 
took  an  assignment  of  the  bill  of  lading  as  their  security. 
They  claimed  to  have  the  goods  delivered  to  them,  on  pay- 
ment of  the  stipulated  freight  in  the  bill  of  lading,  and  that 
they  were  not  bound  to  pay  the  amount  due  on  the  charter 
party.  The  District  Court  decreed  for  the  libellants,  for  the 
full  amount  of  the  charter  money,  and  the  claimants  appealed 
to  this  Court. 

Welcome  B.  Beebe^  for  the  libellants. 

Jamss  N.  PlaUy  for  the  claimants. 

Nelson,  J.  It  is  quite  clear  that  the  purchase  of  the 
molasses  by  the  firm  of  T.  E.  Gordon  &  Co.,  at  Matanzas,  was 
not  absolute,  so  as  to  vest  the  title,  legal  or  beneficial,  in  it ; 
and  that  the  transfer  of  title  depended  upon  the  payment  of 
the  drafts  at  New  York.  The  molasses  was  shipped  in  the 
name  of  the  vendors,  and  bills  of  lading  were  taken  in  the 
usual  way,  and  the  bills  of  lading,  drafts,  &c.,  were  forwarded 
to  their  correspondents,  to  close  the  transaction.  Reid  & 
Nash  advanced  the  purchase  money,  on  the  securitj'  of  the 
bills  of  lading,  and  the  cargo  of  molasses  became  subject  to 
this  advance.  There  can  be  no  claim,  therefore,  upon  the 
cai^o,  for  the  payment  of  the  charter  money,  founded  upon 
the  idea  that  the  molasses  belonged  to  the  charterers.  This 
brings  the  case  down  to  the  question  as  to  the  efiect  to  be 
given  to  the  words  at  the  foot  of  the  bill  of  lading,  '*  without 
prejudice  to  charter  party."  On  the  part  of  the  libellants  it 
is  insisted,  that  these  words  should  be  construed  as  qualifying 
the  price  of  the  freight  stipulated  in  the  bill  of  lading,  and  as 
subjecting  the  shipper  to  the  payment  of  the  charter  money, 
though  that  should  exceed  the  specified  freight.     On  the  part 
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of  the  claimants  it  is  insisted,  that  these  words  were  intended 
only  to  gnard  against  any  waiver  of  the  charter  money,  as 
between  the  charterers  and  the  owner.  I  am  inclined  to 
adopt  the  latter  view. 

The  bill  of  lading  contains  the  contract  between  the  ship- 
per and  the  master,  and  in  it  the  latter  stipulates  to  carry  the 
cargo  at  a  fixed  rate;  and  it  appears  to  me,  that  if  he  intended 
to  qualify  the  contract  in  respect  to  the  rate  of  the  freight,  he 
should  have  used  more  specific  terms  tlian  those  relied  on. 
The  shipper  was  specially  interested  in  the  matter  of  freight, 
as  it  was  to  be  paid  by  him  or  his  agent  on  the  arrival  of  the 
cargo  ;  and  it  is  quite  clear  that  he  had  a  right  to  enter  into 
this  particular  contract  for  the  freight,  without  regard  to  the 
charter  party.  In  the  case  oiHeckscher  v.  McCrea^  (24  Wend.y 
304,)  it  was  held,  that  if  the  charterer  had  no  cargo  at  the 
place  stipulated  in  the  charter  party,  the  master  was  bound  to 
take  cargo  oftered  by  othera,  sign  bills  of  lading  therefor,  and 
credit  the  proceeds  of  the  freight  to  the  charterer,  and  look  to 
the  charter  party  for  any  balance.  The  master  may  have  had 
this  rule  of  law  in  view  when  he  consented  to  enter  into  the 
special  contract  of  affreightment  irrespective  of  the  terms  in 
the  charter.  Even  if  the  charter  party  contained  a  clause 
hypothecating  the  cargo  for  the  freight  (which  it  does  not,)  it 
would  be  difficult  to  maintain  the  position  that  the  consent  by 
the  master  to  ship  the  goods  of  a  third  party  for  a  specific 
freight,  differing  from  that  in  the  charter  party,  should  not  be 
binding  between  the  parties. 

It  was  insisted,  on  the  argument,  that  there  was  some  col- 
lusion between  Reid  &  Nash  and  T.  R.  Gordon,  with  a  view 
to  evade  the  lien  or  liability  of  the  cargo  for  the  charter 
money.  I  am  not  satisfied  that  the  evidence  in  the  case  sup- 
ports any  such  conclusion  ;  but,  if  it  did,  tjie  question  here  is 
solely  between  the  shippers  (C.  E.  Poujaud  &  Co.)  and  the 
owner,  as  the  former  were  bound  to  pay  the  freight;  and,  if 
the  cargo  is  liable  for  the  balance  of  the  charter  money,  in- 
stead of  the  price  specified  in  the  bill  of  lading,  the  loss  would 
fall  on  them.     At  least,  this  is  the  necessary  conclusion  from 
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the  terms  of  the  bill  of  lading,  and  there  is  nothing  in  the 
proofs  tending  to  contradict  it. 

Upon  the  whole,  after  the  best  consideration  I  have  been 
able  to  give  to  the  case,  I  think  that  the  decree  below  should 
be  revereed,  with  costs,  and  a  decree  be  entered  charging  only 
the  freight  specified  in  the  bill  of  lading ;  and,  as  this  was 
tendered,  this  decree  must  be  entered  without  costs. 


WiLLiAMiNA  H.  Williamson  and  others 
James  H.  Suydam. 

Where,  on  a  trial,  in  an  action  at  law,  a  verdict  was  given  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  on  a  case  to  be  made,  and  a  case  was  then 
made  containing  the  questions  of  law,  and  a  reservation  to  either  party,  of  the 
right,  after  the  decision  of  the  Court  on  the  case,  to  turn  the  case  into  a  bill 
of  exceptions,  and  a  motion  for  a  new  trial  was  then  denied,  and  judgment 
entered  for  tlie  plaintiff,  and  the  defendant  then  sued  out  a  writ  of  error  to 
the  Supreme  Court,  but,  through  inadvertence,  the  case  was  annexed  to  the 
record  without  changing  it  into  the  form  of  a  bill  of  exceptions,  and  neither 
party  observed  the  defect,  and  the  case  was  argued  in  the  Supreme  Court  on 
its  merits,  but  that  Court  noticed  the  defect  and  affirmed  the  judgment  be- 
low, because  there  was  no  bill  of  exceptions  and  no  error  on  the  face  of  the 
record,  this  Court  afterwards  allowed  the  defendant  to  turn  the  case  into  a 
bill  of  exceptions,  on  payment  of  the  oosts  in  the  Supreme  Court. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  20th,  1859.) 

This  was  a  motion,  in  an  action  of  ejectment,  to  allow  the 
defendant  to  turn  into  a  bill  of  exceptions  a  case  which  had 
been  made  setting  out  the  exceptions  taken  by  him  on  the 
trial.  The  verdict  was  for  the  plaintiffs,  subject  to  the  opin- 
ion of  the  Court,  on  a  case  to  be  made.  A  case  was  made, 
containing  the  questions  of  law,  and  a  reservation  to  either 
party  of  the  right,  after  the  decision  of  the  Court  on  the  case, 
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to  turn  the  case  into  a  bill  of  exceptions  or  a  special  verdict 
The  Court  denied  the  motion  for  a  new  trial  on  the  case,  and 
judgment  was  entered  for  the  plaintiffs.  The  defendant  then 
sued  out  a  writ  of  error  to  the  Supreme  Court,  but,  through 
inadvertence,  the  case  was  annexed  to  the  record,  without 
changing  it  into  the  form  of  a  bill  of  exceptions.  The  cause 
was  argued  in  the  Supreme  Court,  on  the  real  questions  in- 
volved, and  no  notice  was  taken  by  the  counsel  for  either  party 
of  the  irregularity  in  the  form  of  the  record;  but  the  Supreme 
Court  felt  bound  to  notice  the  defect,  (see  Suydam  v.  WiUicmir- 
soriy  20  How. J  427,)  and  the  judgment  of  this  Court  was  af- 
firmed, because  there  was  no  biU  of  exceptions,  and  no  error 
on  the  face  of  the  record,  without  the  expression  of  any  opinion 
by  the  Supreme  Court  on  the  real  merits  involved  in  the  case. 
The  defendant  then  made  this  motion,  so  as  to  be  in  a  position 
to  sue  out  another  writ  of  error. 

David  Dudley  Fidd^  for  the  plaintiffs. 

N,  Dane  EUmgwood^  for  the  defendant. 

Nelson,  J.  The  questions  involved  in  this  case  are  deemed 
very  important  to  the  rights  of  the  defendant,  and  have  be- 
come interesting,  for  the  reason  that  the  decisions  of  the  high- 
est courts  of  New  York  are  in  direct  conflict  with  the  ruling 
made  in  this  case  at  the  trial.  As  the  omission  to  change  the 
case  into  a  bill  of  exceptions  was  an  inadvertence,  and  was, 
apparently,  not  discovered  by  the  counsel  for  either  party, 
and  as  both  parties  supposed  that  the  questions  were  properly 
raised  on  the  record,  I  am  inclined  to  grant  the  motion,  but  it 
must  be  on  payment  of  the  costs  in  the  Supreme  Court. 
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The  Kentucky. 

Where  a  steamer  and  a  sailing  vessel,  before  a  collision  between  them,  were 
approaching  each  other  on  opposite  courses,  on  a  clear  starlight  night,  and 
the  lights  of  each  approaching  vessel  were  seen  by  the  hands  on  the  other  sev- 
eral miles  from  the  place  of  collision,  and  were  plainly  in  sight,  and  observed 
hj  them  from  the  time  they  were  first  seen  until  the  collision  happened :  Hdd, 
that  it  was  the  duty  of  the  sailing  vessel  to  keep  her  course,  and  that  of  the 
steamer  to  adopt  the  proper  measures  to  avoid  her. 

(Before  Neuok,  J.,  Northern  District  of  New  York,  3Cay  26th,  1859.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owner  of  the  schooner  Cataract,  against  the  propeller  Ken- 
tucky, to  recover  damages  for  a  collision  which  occurred  on 
Lake  Erie.  The  District  Court  held  the  Kentucky  to  be  in 
fault,  and  decreed  against  her  for  $19,427.76.  The  claim- 
ants appealed  to  this  Court. 

Nelson,  J.  The  collision  in  this  case  took  place  some 
twenty  miles  above  Long  Point,  and  several  miles  from  the 
Canada  shore,  on  the  evening  of  the  19th  of  May,  1857.  It 
was  a  clear  starlight  night,  and  the  lights  of  each  approaching 
vessel  were  seen  by  the  hands  on  the  other,  several  miles 
from  the  place  of  the  collision,  and  were  plainly  in  sight 
and  observed  by  them  from  the  time  they  were  first  seen 
until  the  misfortune  happened.  The  wind  was  about  an 
eight-knot  breeze,  and  northerly,  the  schooner  going  up  the 
lake  with  her  starboard  tacks  on  board,  and  the  propeller 
coming  down  in  a  direction  to  enter  the  Welland  Canal.  It 
is  agreed  that,  when  the  lights  were  first  discovered,  the  ves- 
sels were  approaching  each  other  nearly  dead  ahead,  the  hands 
on  the  schooner  claiming  that  the  propeller  was  rather  to  their 
Btai'board.  The  difference  in  this  respect  is,  however,  of  no 
importance,  as,  under  the  state  of  facts  not  seriously  in  con- 
troversy upon  the  evidence,  it  was  the  duty  of  the  schooner 
to  keep  her  course,  and  that  of  the  propeller  to  adopt  the 
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proper  measures  to  avoid  her.  This  is  the  settled  rule  of 
navigation,  which  both  vessels  were  bound  to  observe,  and  the 
omission  to  observe  it  on  the  part  of  the  propeller  led  to  the 
collision  ;  for  the  proof  is  clear  that  the  schooner  kept  her 
course  from  the  time  she  first  discovered  the  propeller,  several 
miles  distant,  until  the  vessels  came  together.  It  is  unimport- 
ant to  institute  an  inquiry  into  the  particular  ground  of  fault 
on  the  part  of  the  propeller,  which  doubtless  led  to  the  collis- 
ion, as  the  rule  of  navigation  just  stated  fixes  the  responsibil- 
ity, under  the  circumstances  of  the  case,  irrespective  of  any  such 
inquiry.  The  schooner  kept  her  course,  and,  besides  this,  I  do 
not  see  that  she  could  have  done  anything  more  than  was  done 
on  her  part  to  prevent  the  misfortune.  The  rule  I  have  stated 
has  been  so  frequently  announced  and  enforced,  both  in  the 
Supreme  Court  of  the  United  States  and  in  this  Court,  that  I 
shall  not  stop  to  refer  to  the  authorities.  If  any  rule  can  be 
settled  by  authority,  the  one  in  question  has  been. 

Some  objections  are  taken  by  the  counsel  for  the  claimants 
to  the  damages  awarded  to  the  libellant.  I  have  looked  into 
tliem,  but  do  not  see  that  they  are  well  founded.  I  think  the 
Court  below  right  in  the  views  taken  of  the  case,  and  shall 
affirm  the  decree. 


Thk  Untted  States 
Thomas  C.  Fields,  Abministbatob  of  Geohgb  A.  Gardiner, 

DECEASED.    In  EgmTT. 

Where  a  defendant  in  a  suit  in  Equity  has  neither  been  served  with  process  nor 
appeared  in  the  suit,  a  bill  of  revivor  against  his  administrator,  after  his  death, 
is  not  proper,  and  the  Court  will  not  make  an  order  reviving  the  suit  against 
such  administrator. 

(Before  Hall^  J.,  Southern  District  of  New  York,  May  26th,  1859.) 
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This  was  a  bill  in  Equity,  filed  by  the  United  States 
against  George  A.  Gardiner  in  his  lifetime,  and  the  New 
York  Life  Insurance  and  Trust  Company.  A  subpoena  and 
an  injunction  were  served  upon  the  Trust  Company,  as  the 
depository  of  certain  moneys  sought  to  be  recovered  by  the 
plaintiffs  in  the  suit,  the  ground  of  the  suit  being  that  those 
moneys  had  been  fraudulently  obtained  by  Gardiner,  under 
the  Mexican  Claims  Commission.  The  plaintiffs  having  tiled  a 
bill  of  revivor  against  the  administrator  of  Gardiner,  now 
applied  for  an  order  reviving  the  suit  against  him,  as  such 
administrator. 

Charles  JET.  Httnt^  {AssidtarU  District  Attorney^  for  the 
plaintiffs. 

Ahraham  B.  Tappen^  for  the  defendant. 

Hall,  J.  As  it  appears  that  Gardiner,  the  defendant  in 
the  original  suit,  never  appeared  therein,  and  was  never  even 
served  with  process,  I  am  of  the  opinion  that  a  bill  of  revivor 
is  not  proper,  and  that  the  application  for  the  order  sought  by 
the  Attorney  for  the  United  States  must  be  denied.  The  fol- 
lowing authorities  are,  I  think,  decisive  of  the  case,  and  they 
will  sufficiently  indicate  the  course  proper  to  be  pursued.  (3 
JJanieWs  Ch.  Fr.,  1673,  1698,  1707,  1708 ;  2  Barbour's  Oh. 
Pr.SG,  37;  Crowfoot  v.  Mauder^  9  SimonSy  396;  Stewart  y. 
Nichols^  1  TamZyny  307 ;  Hardy  v.  UuU^  14  Simons^  21 ; 
Foster  V.  Foster,  16  Simons^  637.) 

The  motion  is  denied,  but  without  prejudice  to  any  future 
application  for  leave  to  file  a  supplemental  bill,  or  a  bill  in 
the  nature  of  a  supplemental  bill,  or  to  any  motion  which  the 
United  States  or  the  defendant  may  think  proper  to  make. 
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Joseph  W.  Eeimbb  and  others  vs.  Augustus  Schell. 

Under  the  tariff  Act  of  J11I7  30th,  1846,  (9  U.  8.  SUU.  at  Large,  46,)  colored 
hosiery,  consisting  of  gloves,  stockings,  and  the  like,  composed  wholly  of  cot- 
ton, sometimes  colored  in  the  piece,  and  sometimes  in  the  yam,  before  being 
made  up  or  manufactured,  and  either  printed,  painted,  or  dyed,  was  daased 
under  schedule  E,  as  "  caps,  gloves,  leggins,  mits,  socks,  stockings,  wove 
shirts  and  drawers,  made  on  frames,  composed  wholly  of  cotton,  worn  by 
men,  women,  and  children,"  and  subject  to  a  duty  of  20  per  cent,  ad  wdorem. 
The  Ist  section  of  the  tariff  Act  of  March  3d,  185*7,(11  U.  S.  Stat,  at  Large^ 
192,)  reduced  the  duty  upon  articles  in  schedule  E  of  the  Act  of  1846,  to  15 
per  centf  "  with  such  exceptions  as  are  hereinafter  made."    The  2d  section 
provided,  that  "  all  manufactures  composed  wholly  of  ootton,   which  are 
bleached,  printed,  painted,  or  dyed,  Ac,"  should  be  transferred  to  schedule 
C  in  the  act  of  1846,  which  schedule  was,  under  that  Act,  subject  to  30 
per  cent,  duty,  but  was  reduced,  b/  the  Act  of  1857,  to  24  per  cent. :  Hdd^ 
that  the  colored  hosiery  was  transferred  by  the  Act  of  1857  to  schedule  C  in 
the  Act  of  1846,  and  was  subject  to  24  per  cent,  duty,  and  did  not  remain  un- 
der schedule  E  of  the  Act  of  1846,  so  as  to  be  subject  to  only  \h  per  cent, 
duty. 

It  seems  that,  under  the  5th  section  of  the  Act  of  1857,  an  importer  canuot  in- 
stitute a  suit  against  a  Collector,  to  recover  an  excess  of  duty,  or  a  penalty 
paid  for  alleged  undervaluation,  without  having  first  appealed  to  the  Secre- 
tary of  the  Treasury  according  to  the  requirements  of  that  section. 

Where  goods  are  entered  at  too  low  a  rate  of  duty,  and  are  warehoused  and  the 
duty  secured,  the  Collector  has  a  right,  when  the  goods  are  withdrawn  from 
warehouse,  to  exact  the  higher  and  proper  rate  of  duty. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  27th,  1859.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  paid  under 
protest. 

John  S.  McCulloh^  for  the  plaintiff. 

Theodore  Sedgwich^  {District  Attorney^  for  the  defend- 
ant. 

Nelson,  J.  The  question  in  this  case,  and  nine  others, 
arises  nnder  the  tariff  Act  of  March  3d,  1857,  (11  Z7.  S.  Stat, 
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at  Large^  192.)  The  goods,  the  duties  upon  which  are  in 
controversy,  are  colored  hosiery,  composed  wholly  of  cotton, 
consisting  of  gloves,  stockings,  and  the  like.  Cotton  hosiery 
is  said  to  be  divided  into  bleached,  unbleached,  and  colored. 
The  article  is  sometimes  colored  in  the  piece,  and  sometimes 
in  the  yarn,  before  being  made  up  or  manufactured.  All 
colored  cotton  hosiery  is  either  printed,  painted,  or  dyed. 
Unbleached  goods  are  the  brown  goods  which  have  not  gone 
through  the  process  of  bleaching,  and  are  not  usually 
colored. 

Under  the  tariff  Act  of  July  80,  1846*  (9  TJ.  S.  Stat,  at 
Zarge,  46,)  the  goods  in  question  were  classed  under  schedule 
E,  as  follows  :  "  Caps,  gloves,  leggins,  mits,  socks,  stockings, 
wove  shirts  and  drawers,  made  on  frames,  composed  wholly 
of  cotton,  worn  by  men,  women  and  children,"  and  were  sub- 
ject to  a  duty  of  twenty  ^«r  cent,  ad  valorem.  The  first  sec- 
tion of  the  tariff  Act  of  March  3d,  1867,  reduced  the  duty 
upon  articles  in  schedule  E.  of  the  Act  of  1846,  to  fifteen  ^^r 
cent.y  ^^with  such  eosceptione  as  are  hereinafter  made?'*  The 
second  section  provided,  that  "all  manufactures  composed 
wholly  of  cotton,  which  are  bleached,  printed,  painted,  or 
dyed,  &c.,"  shall  be  transferred  to  schedule  C  in  the  Act  of 
1846,  which  schedule  was,  under  that  Act,  subject  to  a  duty 
of  thirty  j:?^  c^nfc,  but  was  reduced,  by  the  Act  of  1867,  to 
twenty-four  per  cent.  The  controversy  here  is,  therefore, 
whether  the  goods  in  question  are  subject  to  a  duty  of  fifteen, 
or  of  twenty-four  per  cent.  It  is  claimed  on  the  part  of  the 
importers  that  the  goods  remain  under  schedule  E.  of  the  Act 
of  1846,  and  are,  of  course,  subject  only  to  the  reduced  rate  of 
duty  of  fifteen  j?^  cent.  /  while  the  Government  claim  that  they 
have  been  transferred,  by  the  language  used  in  the  second 
section  of  the  Act  of  1857,  to  schedule  C,  and  are,  therefore, 
subject  to  the  twenty-four  per  cent,  duty.  I  think  the  latter 
the  sounder  construction  of  the  Act.  The  goods  fall  directly 
within  the  description,  "  all  manufactures  composed  wholly 
of  cotton,  which  are  bleached,  printed,  painted,  or  dyed." 
The  legislature  designates  the  articles  by  special  description, 
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as  contradistinguished  frona  a  designation  by  a  commercial 
name ;  and  the  proper  inquiry  is  as  to  their  qualities  and 
characteristics,  with  a  view  to  ascertain  if  they  come  within 
the  description.  If  they  do,  no  argument  can  take  them  out 
of  the  rate  of  duty  which  has  been  imposed. 

It  is  said  that  there  are  various  manufactures  composed 
wholly  of  cotton,  bleached,  printed,  painted,  or  dyed,  other 
than  cotton  hosiery,  such  as  muslins,  lawns,  calicoes,  velvets, 
handkerchiefs,  &c  ,  to  which  the  clause  applies;  and  such  is 
the  proof  in  the  case.  But,  if  the  hosiery  in  question  comes 
equally  within  the  description,  I  see  no  reason  for  distinguish- 
ing these  goods  from  those  above  referred  to,  and  which  it  is 
admitted  fall  within  the  section. 

It  is  argued,  also,  that  the  addition,  in  the  particular 
enumeration  of  the  articles  in  schedule  E.  of  the  Act  of  184:6, 
of  the  words  "made  on  frames,"  and  "  worn  by  men,  women, 
and  children,"  restrains  the  second  section  of  the  Act  of  1857 
from  an  operation  and  effect  that  would  comprehend  any  one 
article  found  in  the  enumeration.  I  think  not.  If  the  sub- 
sequent amendatory  Act  adopts  language  that  embraces  any 
one  or  all  of  the  articles  enumerated,  it  must  prevail,  and  be 
regarded  as  changing  the  law.  The  first  section  of  the  Act 
of  1857,  which  reduced  the  rate  of  duty  upon  goods  under 
schedule  E.  in  the  Act  of  18^6,  contemplated  exceptions  to 
the  general  reduction  of  the  rate,  and  therefore  added,  "  with 
such  exceptions  as  are  hereinafter  made."  These  exceptions 
are  found  in  the  next  section,  and  the  very  first  is  the  one  in 
question,  "  all  manufactures  composed  wholly  of  cotton,  which 
are  bleached,  printed,  painted,  or  dyed,"  which  articles,  as 
thus  described,  under  whatever  schedule  arranged  in  the  Act 
of  1846,  are  transferred  to  schedule  C,  and  subjected  to  a 
duty  of  twenty-four  per  cent  The  section  goes  on,  and  in 
this  way  makes  many  other  exceptions.  The  first  one,  as  I 
have  said,  embraces,  in  terms,  the  goods  in  controversy. 

Some  question  is  made  as  it  respects  the  powere  of  the 
Secretary  of  the  Treasury,  under  the  Act  of  1857,  over  rates 
of  duty.     I  do  not  deem  it  important,  in  this  case,  to  look 
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into  that  question.  I  must  say,  however,  that,  under  the  fifth 
section  of  the  Act  of  1857,  I  do  not  see  that  the  importer  is 
competent  to  institute  a  suit  against  the  Collector  to  recover 
an  excess  of  duty  or  a  penalty  paid  for  alleged  undervaluation, 
without  having  first  appealed  to  the  Secretary,  according  to 
the  requirements  of  that  section,  and  must  then  bring  his  suit 
within  the  time  limited. 

In  some  of  these  cases,  the  goods  were  at  first  admitted  at 
the  rate  of  fifteen  ^ar  cent,  duty,  and  sent  to  the  warehouse, 
and  the  duty  secured  according  to  law ;  and,  when  the  goods 
were  afterwards  withdrawn,  the  duty  was  raised  to  the  twenty- 
four  j[?^  ceni.  Tliis  is  supposed  to  be  illegal.  But  the  mistake  of 
the  Collector  in  not  charging  the  proper  rate  of  duty,  did  not 
disable  the  Government  from  collecting  the  legal  rate,  nor  the 
Collector  from  correcting  his  error,  nor  did  the  mistake  release 
the  importer^  from  an  obligation  imposed  by  law ;  and,  as 
the  Collector  had  the  means  of  enforcing  the  payment  of  the 
legal  rate,  it  was  his  duty  to  exact  it  before  he  parted  with  the 
goods.  Even  if  he  had  parted  with  them  without  the  pay- 
ment of  the  duty,  the  importer  would  have  been  liable  to  an 
action  by  the  Government  to  recover  them. 

It  is  said  that,  in  some  of  the  cases,  the  duty  of  twenty- 
four  per  cent  was  imposed  upon  a  small  quantity  of  hosiery 
which  was  unbleached.  If  this  be  so,  the  Collector  must  re- 
turn the  excess,  under  the  arrangement  by  the  counsel.  In 
looking  through  the  several  cases,  however,  I  find  that  the 
only  appeals  to  the  Secretary  were  in  cases  of  hosiery 
bleached ;  and  I  infer,  therefore,  that  no  question  was  made 
in  respect  to  the  unbleached  article. 
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A  oommitment  of  a  prisoner  by  a  Commissioner,  on  a  preliminary  warrant,  for 
examination,  should  be  for  a  short  fixed  period  of  time,  and  not  for  an  indefi- 
nite time. 

The  time  should  not  exceed  24  hours,  except  for  special  cause  shown,  unless 
requested  by  the  prisoner. 

The  Government  should  be.  held  to  diligence  in  producing  their  testimony,  or 
the  prisoner  should  be  discharge. 

(Before  Nblsok,  J.,  Southern  District  of  New  York,  May  27th,  1859.) 

This  was  an  application  to  discharge  the  defendants  from 
custody. 

Nelson,  J.  The  defendants  were  arrested  in  March  last 
on  a  charge  of  smuggling,  and  were  committed,  on  a  prelimi- 
nary warrant,  for  examination,  for  an  indefinite  time.  They 
remained  in  prison,  without  any  steps  being  taken  for  their 
examination,  till  the  case  was  brought  before  me,  they  having 
then  been  in  prison  from  one  to  two  months.  I  directed  that 
the  examination  should  take  place  immediately,  or  I  would 
discharge  them  from  custody. 

The  commitment  in  the  first  instance  was  erroneous,  as  it 
should  have  been  for  a  short,  fixed  period  of  time.  In  these  cases 
of  arrest,  the  commitment,  with  a  view  to  the  hearing  by  the 
Commissioner  of  the  testimony  on  behalf  of  the  Government, 
should  be  for  a  time  certain,  and,  unless,  on  special  cause  shown, 
should  not,  except  at  the  request  of  the  prisoner,  exceed  the 
period  of  twenty-four  hours ;  and,  in  case  cause  is  shown,  on 
the  part  of  the  Government,  for  farther  delay,  to  procure  tes- 
timony, great  diligence  should  be  required  in  its  procurement, 
and,  in  case  of  neglect,  the  Commissioner  should  discharge 
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the  prisoner.  It  is  the  special  duty  of  the  oflBcera  who  have 
charge  of  the  prosecution,  to  attend  to  the  examination  with 
all  reasonable  dispatch,  as  the  prisoner  is  usually  kept  in  close 
custody  during  the  preliininary  examination,  and  it  is  wrong, 
if  he  is  ready  for  the  hearing,  that  he  should  be  kept  in  con- 
finement an  hour  beyond  the  time  reasonably  necessary  for 
a  full  investigation  of  the  crime  charged. 

I  think  the  imprisonment  in  the  present  case  exceedingly 
exceptionable,  and  the  indefinite  imprisonment  under  the  war- 
rant altogether  irregular.  I  refrain,  however,  from  discharg- 
ing the  parties,  as  the  Government  have  agreed  to  a  speedy 
hearing  of  the  case. 


Sophia  E.  Stimpson,  in  heb  own  right,  &o. 
BoGEBS,  SioTH  &  Co.,  and  others.    In  Equttt. 

Under  the  10th  section  of  the  Patent  Act  of  Julj*  4th,  1836,  (6  U.  8.  Stat,  at 
Largt,  121,)  where  an  inventor  dies  before  a  patent  is  granted  for  his  inven- 
tion, leaving  a  wiU  which  devises  the  property  in  the  invention,  a  patent 
gpranted  for  the  invention,  to  his  executor,  describing  him  as  such,  and  on  his 
application  as  executor,  is  valid,  although  the  patent  does  not  state  that  it  is 
granted  in  trust  for  the  devisees  in  the  wiU. 

The  Act  recognizes  an  invention  as  property  which  goes  to  the  heirs  at  law  or 
devisees  of  the  inventor  by  a  patent  to  be  granted  to  his  administrator  or 
executor,  as  trustee  for  the  persons  entitled. 

The  trust  declared  by  the  law  is  implied  from  the  existence  of  the  facts  which 
create  the  trust 

Where  one  person  has  the  legal  title  to  a  patent,  and  another  person  has  an 
equitable  right  in  it,  both  should  be  joined  as  plaintiffs,  in  a  suit  in  Equity 
on  it,  for  an  injunction  and  an  account,  founded  on  an  infringement. 

(Before  Inoebsoll,  J.,  Connecticut,  July  8ih,  1859.) 

This  was  a  demurrer  to  a  bill  in  Equity.     The  bill  was 
filed  by  Sophia  E.  Stimpson,  in  her  own  right,  and  as  trustee 
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of  Julia  M.  Colbnrn,  and  the  said  Julia  M.  Colburn,  in  her 
own  right,  against  Rogers,  Smith  &  Co.,  a  Connecticut  corpo- 
ration, and  William  Rogers,  George  W.  Smith,  and  Elisha 
Colt.  The  bill  set  forth  that  one  James  Stimpson,  in  his  life- 
time, was  the  inventor  of  an  improvement  in  the  making  of 
ice  pitchers,  and  died  without  making  application  for  a  patent 
for  the  same ;  that,  by  his  last  will  and  testament,  he  gave  all 
his  property  to  the  plaintiif  Sophia  E.  Stimpson,  two-thirds 
for  her  own  use,  and  one-third  for  the  use  of  the  plaintiff 
Julia  M.  Colburn  ;  that  the  plaintiffs  were  daughters  of  James 
Stimpson  ;  that,  by  the  will,  James  H.  Stimpson,  a  son  of  the 
testator,  was  appointed  executor ;  that  James  H.  Stimpson, 
as  such  executor,  made  application  to  the  Patent  Office  for  a 
patent  for  the  improvement ;  that  the  patent  was  issued, 
granting  to  James  H.  Stimpson,  executor,  and  his  assigns,  for 
the  term  of  fourteen  years,  the  exclusive  riglit  to  the  improve- 
ments ;  that,  after  the  issuing  of  the  patent,  James  H.  Stimp- 
son, the  patentee,  sold  and  assigned  to  one  McLeay  all  the 
right,  title  and  interest  which  he  had  to  the  patent,  and 
Sopia  E.  Stimpson  also  sold  and  assigned  to  McLeay  all  the 
right,  title  and  interest  which  she  had  to  the  patent ;  and  that, 
subsequently,  McLeay  sold  and  assigned  to  the  plaintiif 
Sophia  E.  Stimpson,  all  the  right,  title  and  interest  which  he 
had  in  and  to  the  patent.  The  bill  prayed  for  an  injunction 
and  an  account. 

Ingebsoll,  J.  Two  causes  of  demurrer  are  relied  on  in  this 
case :  First.  That  it  appears  by  the  bill,  that  the  patent  was 
not  legally  issued,  and  is,  therefore,  void  ;  Second.  That,  if  it 
was  legally  issued,  Julia  M.  Colburn  should  not  have  been 
made  a  party  plaintiff  in  tlie  bill. 

The  10th  section  of  the  Patent  Act  of  July  ith,  1836,  (5 
U.  S.  Stat  at  La/rge,  121,)  provides,  among  other  things,  that, 
where  any  person  shall  have  made  any  new  invention,  discov- 
ery or  improvement,  on  account  of  which  a  patent  might,  by 
virtue  of  that  Act,  be  granted,  and  such  peraon  shall  die  be- 
fore any  patent  shall  be  granted  therefor,  the  right  of  apply- 
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ing  for  and  obtaining  such  patent  Bhall  devolve  on  the  executor 
or  administrator  of  such  person,  in  trust  for  the  heirs  at  law 
of  the  deceased,  in  case  he  shall  have  died  intestate,  but,  if 
otherwise,  then  in  trust  for  his  devisees,  in  as  full  and  ample 
manner,  and  under  the  same  conditions,  limitations  and  re- 
strictions, as  the  ^arae  was  held,  or  might  have  been  claimed 
or  enjoyed,  by  such  person  in  his  lifetime.  This  Act  of  Con- 
gress recognizes  a  new  and  useful  invention  or  discovery  made 
by  any  one  as  property,  which,  in  case  of  tlie  death  of  the 
inventor  without  a  will,  goes  to  his  heii^s  at  law,  by  a  patent 
in  the  name  of  the  administrator,  as  trustee  for  such  heirs  at 
law,  and,  in  case  of  the  death  of  the  inventor  leaving  a  will, 
goes  to  tlie  person  or  persons  to  whom  the  same  is  given  by 
the  will,  the  exclusive  right  to  use  the  invention  being  secured 
to  the  person  or  pereons  to  whom  such  property  is  given  by 
the  will,  by  a  patent  in  the  name  of  the  executor,  who  is  to 
hold  the  legal  title  in  trust  for  the  person  or  persons  to  whom 
the  property  is  given  by  the  will. 

The  bill  shows,  that  James  Stimpson  made  the  invention 
in  question  ;  that  it  was  new  and  useful ;  that  he  never  obtained 
a  patent  for  it ;  that  he  died,  leaving  a  will ;  that,  by  that  will, 
he  gave  all  his  property,  including  his  property  in  the  in  vention, 
to  the  plaintiff  Sophia  E.  Stimpson,  two-thirds  tliereof  for  her 
own  use,  and  one-third  thereof  for  the  use  of  the  plaintiff  Julia 
M.  Colburn  ;  that  James  H.  Stimpson  was  appointed  executor 
of  the  will ;  that  James  11.  Stimpson,  as  such  executor,  made 
application  for  a  patent,  with  a  specification  showing  that  the 
invention  was  the  invention  of  the  testator;  and  that  a  patent 
was  granted  to  "  the  said  James  H.  Stimpson,  executor  as  afore- 
said," that  is,  executor  of  James  Stimpson,  securing  the  ex- 
clusive right  to  the  invention  for  fourteen  years.  Upon  the 
above-recited  facts,  no  one  could  lawfully  apply  for  a  patent 
except  James  H.  Stimpson,  the  executor  of  the  last  will  and 
testament  of  James  Stimpson.  As  such  executor,  he  did  apply 
for  a  patent.  No  patent  could  be  granted  for  an  invention 
discovered  and  made  by  James  Stimpson,  except  to  "James 
H.  Stimpson,  executor  as   aforesaid."     The  patent  was  so 
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issued.  Although  so  issued,  it  would  be  of  no  avail,  unless  it 
was  granted  to  him,  as  such  executor,  in  trust  for  those  to 
whom  the  property  in  the  invention  was  given  by  the  will ; 
and  the  question  is — was  it  so  granted  i 

It  is  claimed,  that  it  was  not  so  granted  in  trust,  for  the 
reason  that  it  is  not  expressed,  in  the  patent,  to  be  in  trust  for 
Sophia  E.  Stimpson  and  Julia  M.  Colburn,  to  whom  the  prop- 
erty in  the  invention  was  given  by  the  will,  and  tliat,  there- 
fore, the  patent  was  not  legally  issued.   It  is  not  necessary,  in 
order  to  create,  in  a  grant,  a  trust  in  favor  of  a  third  person, 
that  the  express  words  "  in  trust  for  such  third  person,"  should 
be  used  in  the  grant.   A  trust  may  be  created,  and  is  created, 
not  only  by  express  terms,  but,  also,  by  implication.    It  may 
be  created  by  the  use  of  such  terms  as  clearly  show  that  a 
trust  was  intended.     It  may  be  implied.     There  is  no  neces- 
sity to  express,  in  direct  terms,  by  the  use  of  a  particular  set 
of  words,  what  is  clearly  shown  and  necessarily  implied,  by 
law,  by  the  use  of  certain  other  terms,  what  the  whole  scope 
of  the  grant  clearly  shows  the  intention  to  be.     The  patent 
law  declares,  that  where  a  patentable  invention  has  been  made, 
and  the  person  making  it  dies  without  obtaining  a  patent,  the 
right  of  obtaining  the  patent  shall  devolve  on  the  executor,  in 
trust  for  the  devisees.     The  law,  when  the  facts  appear,  that 
a  patentable  invention  has  been  made,  that  the  person  making 
it  died  without  taking  out  a  patent,  that  he  made  a  will  and 
appointed  an  executor,  that  such  executor,  as  executor,  made 
an  application  for  a  patent  for  the  invention  of  the  testator, 
and  not  for  his  own  invention,  and  that  the  patent  for  the  in- 
vention of  the  testator  was  granted  to  the  executor,  as  execu- 
tor, creates  the  trust,  that  it  is  for  the  use  and  beneiit  of  those 
to  whom  the  property  in  the  invention  was  given  by  the  will. 
An  executor  is  a  trustee  for  the  legatees  under  the  will.     (1 
WiUia/ms  on  ExeciUors^  157.)      It  follows,  therefore,,  that 
what  he  does,  as  executor,  in  relation  to  any  property  given 
by  the  will,  he  does  in  trust  for  those  to  whom  such  property 
is  given  by  such  will.     The  patent  was,  therefore,  issued  in 
conformity  to  law,  and  is  a  valid  patent. 
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Is  Julia  M.  Colburn  a  proper  party  plaintiff  in  the  bill  ? 
Sophia  E.  Stiinpson  has  now  the  legal  title  to  the  patent. 
Julia  M.  Colburn  has  no  legal  right  in  the  patent.  She  can- 
not be  a  party  plaintiff,  in  an  action  at  law,  for  an  infringe- 
ment of  the  rights  secured  by  the  patent.  She  has,  however, 
an  equitable  right  to  one- third  of  the  patent.  Sophia  E. 
Stimpson  holds  one-third  of  the  patent  for  the  use  and  benefit 
of  Julia  M.  Colburn — ^in  trust  for  her.  Her  rights  are  seri- 
ously affected  by  the  infringement  of  the  defendants.  Where 
one  person  has  the  legal  title  to  the  patent,  and  another  per- 
son has  an  equitable  right  in  the  same,  and  a  suit  in  Equity  is 
instituted,  complaining  of  an  infringement,  and  seeking  an 
injunction  and  an  account,  the  person  having  the  legal  right 
and  the  one  having  an  equitable  right  which  has  been  violated, 
should  join  as  plaintiffs.     This  is  the  universal  course. 

With  this  view  of  the  case,  it  must  be  held  that  the  bill  is 
sufficient. 


The  Untted  States  v8.  Biokfoed. 

« 

An  indictment  founded  on  the  Act  of  March  3d,  1823,  (3  U.  S,  Stat,  oiLarge^  771,) 
and  charging  the  defendant  with  knowingly  transmitting  false  papers  to  the 
Pension  Office,  in  support  of  applications  for  bounty  land  under  section  9  of 
the  Act  of  March  3d,  1865,  (10  /d,  702,)  and  containing  138  counts,  each  for 
^  distinct  felony,  and  some  of  which  charged  subornation  of  perjury,  was  ob- 
jected to,  on  a  motion  to  quash,  because  of  the  joinder  in  it  of  distinct  fel- 
onies, and  also  of  felonies  of  different  grades :  Hdd^  that  the  indictment  was 
warranted  by  the  Act  of  February  26th,  1853,  (10  Id.^  162,)  but  that  the  counts 
for  subornation  of  peijury  must  be  stricken  out. 

A  prisoner  is  not  entitled  to  have  a  copy  of  the  indictment  against  him  Air- 
nished  to  him  at  the  expense  of  the  Grovernment. 

It  is  an  offence,  under  the  said  Act  of  March  3d,  1823,  to  transmit  false  papers, 
for  the  purpose  of  obtaining  from  the  United  States  a  bounty  land  warrant. 

Declarations  and  affidavits  subscribed  and  sworn  to  by  the  signers,  are  *'  papers," 
within  said  Act. 

If  the  papers  are  transmitted  from  Vermont  to  Washington  city,  the  offence  is 
committed  in  Vermont. 
VOL.  IV.— 22 
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On  a  motion  by  tlie  defendant  that  the  Government  elect  upon  which  of  100 
counts  in  an  indictment  it  would  proceed,  the  Court  refused  to  interfere. 

It  is  not  necessary,  under  the  said  Act  of  March  3d,  1823,  to  show  that  the 
prisoner  actually  transmitted  the  papers.  It  is  an  oflence  to  procure  the 
papers,  with  a  view  to  their  transmission  by  another. 

Where  a  prisoner  demurs  to  an  indictment,  and  the  demurrer  is  heard  and 
overruled,  and  he  is  then  required  to  plead  to  it  witliout  having  it  read  to 
him,  and  it  is  not  read  to  the  jury,  the  reading  of  it  not  being,  in  either 
case,  demanded  by  him,  such  omissions  to  read  the  indictment  furnish  no 
ground  for  a  motion  in  arrest  of  judgment 

(Before  Nelson  and  Skalley,  JJ.,  Vermont,  July,  1869.) 

This  was  an  indictment  founded  on  t)ie  Act  of  March  3d, 
1823,  (3  U,  S,  Stat  at  Large^  '^^l,)  in  which  the  defendant 
was  charged  with  knowingly  "  transmitting  false  papers  "  to 
the  Pension  OflSce  at  Washington,  in  support  of  applications 
for  bounty  land,  under  section  9  of  the  Act  of  March  3d,  1855, 
(10  /rf.,  702,)  in  behalf  of  those  who  "  served  as  volunteers 
at  the  invasion  of  Plattsburg."  The  indictment  was  found  at 
the  July  Term,  1858,  and  contained  one  hundred  and  thirty- 
eight  counts,  each  one  being  for  a  distinct  felony.  Some  of 
the  counts  charged  subornation  of  peijury. 

At  the  October  Term,  1858,  the  defendant's  counsel  filed 
a  motion  to  quash  the  indictment,  because  of  the  joinder  in 
the  same  indictment,  of  distinct  felonies,  and  also  of  felonies 
of  difterent  grades,  and  relied  on  the  case  of  Tlie  United  States 
V.  Peie7'8on^  (1  Woodh.  <&  Jf.,  305,)  and  cases  there  cited.  The 
Court  overruled  the  motion  to  quash,  and  upheld  the  indict- 
ment, as  being  warranted  by  the  Act  of  February  26th,  1853, 
(10  U,  S.  Stat,  at  Large,  l^^^)  which  contains  this  provision  : 
"  Whenever  there  are,  or  shall  be,  several  charges  against  any 
person  or  persons,  for  the  same  act  or  transaction,  or  for 
two  or  more  acts  or  transactions  connected  together,  or 
for  two  or  more  acts  or  transactions  of  the  same  class  of 
crimes  or  offences,  which  may  be  properly  joined,  instead  of 
having  several  indictments,  the  whole  may  be  joined  in  one 
indictment,  in  separate  counts."  The  Court,  however,  ordered 
all  counts  tor  subornation  of  perjury  to  be  stricken  out  of  the 
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indictment,  thns  reducing  the  number  of  counts  to  about  one 
hundred,  each  of  wliich  was  for  transmitting  *'  false  writings." 

The  defendant  applied  to  the  Court  for  an  order  that  a 
copy  of  the  indictment  be  furnished  to  him  bj''  the  Govern- 
ment, and  before  trial,  and  relied  upon  Article  6  of  the 
Amendments  to  the  Constitution  of  the  United  States,  which 
requires  that,  in  all  criminal  prosecutions,  the  accused  shall 
"  be  informed  of  the  nature  and  cause  of  the  accusation," 
The  Court  held,  that  no  copy  of  the  indictment  could  be 
furnished  at  the  expense  of  the  Government,  inasmuch  as 
the  law  had  made  no  provision  therefor.  The  cause  stood 
over  for  trial  at  the  July  Term,  1859. 

The  defendant  now  demurred  to  the  indictment,  upon  the 
following  grounds :  (1.)  That  the  offences  charged  did  not 
come  within  the  Act  of  March  3d,  1823,  as  the  Act  expressly 
referred  to  the  making  and  transmitting  of  false  papers,  for 
the  purpose  of  obtaining  from  the  United  States,  or  their 
ofiidcrs,  "any  sum,  or  sums  of  money,"  and  could  not  be  ex- 
tended to  the  case  of  an  application  for  a  bounty  land  war- 
rant ;  (2.)  That  the  papers  alleged  to  contain  false  statements 
were  not  such  as  were  enumerated  in  the  Act,  but  were 
merely  declarations  and  aflBdavits,  subscribed  and  sworn  to  by 
the  signere ;  (3.)  That  no  offence  was  charged  to  have  been 
committed  in  the  District  of  Vermont,  but  only  an  offence  in 
the  District  of  Columbia.  The  demurrer  was  overruled  by 
the  Court,  the  last  two  points  being  regarded  by  the  Court  as 
virtually  decided  in  the  case  of  TTie  United  States  v.  /Stoats^ 
(8  Bow.  41.) 

The  defendant  was  then  called  by  the  clerk,  by  direction  of 
the  Court,  and,  having  appeared  at  the  bar,  the  District  Attor- 
ney observed  to  the  Court,  that  he  supposed  it  was  unneces- 
sary to  read  the  indictment  to  the  prisoner.  The  Court  re- 
plied, "  Certainly  not ;  let  him  plead."  The  clerk  then  put 
this  i^lfiry  to  the  prisoner :  "  To  this  indictment,  do  you 
plead  ^ilty  or  not  guilty?"  The  prisoner  pleaded  "not 
guilty."  The  indictment  was  very  voluminous,  containing 
several  hundred  pages.     The  jury  having  been  impaunelled 
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and  sworn,  the  District  Attorney  submitted  to  the  Court,  that 
it  was  not  necessary  that  the  indictment  be  read  to  the  jury, 
and  the  Court  directed  that  it  should  not  be  read  to  the  jury, 
saying  to  the  District  Attorney,  that  he  could  state  to  the 
jury,  in  substance,  the  matters  charged,  and  the  proofe  ex- 
pected to  be  introduced.     The  opening  statement  was  then 
made  to  the  jury  by  the  District  Attorney.     Before  the  trial 
commenced,  the  defendant's  counsel  moved  the  Court  that  the 
Government  be  required  to  elect  upon  which  of  the  counts 
they  would  proceed,  but  the  Court  refused  to  interfere.    The 
District  Attorney  gave  notice,  however,  two  or  three  days  be- 
fore the  trial,  to  the  defendant's  counsel,  of  his  purpose  to  offer 
testimony  upon  only  about  twenty  different  counts,  embracing 
only  fifteen  different  cases  of  application  for  bounty  lands. 
Many  of  the  witnesses  for  the  Government  testified  that  they 
signed  and  made  oath  to  the  declarations  and  afiidavits  before 
the  defendant,  as  a  notary  public,  but  that  they  were,  in  some 
respects,  materially  false,  and  different  from  what  they  stated 
to  the  defendant  at  the  tipae  he  wrote  them,  and  from  their 
understanding  of  their  contents   when   they  signed  them. 
Others  testified,  that  their  affidavits,  although  signed  and  cer- 
tified as  sworn  to  before  the  defendant,  ^ere  never  in  fact 
sworn   to.     The  defendant  proved,  that  in  doing  the  busi- 
ness of  making  out  the  applications,  he  was  in  the  employ  of 
another  person,  to  whom  he  sent  or  delivered  the  papers, 
when  completed,  and  that,  for  this  service,  he  received  a  com- 
pensation for  his  time  and  expenses.     It  appeared,  that  most 
of  the  papers  described  in  the  indictment  were  transmitted  to 
the  Pension  Oflice  by  the  defendant's  employer.     The  counsel 
for  the  defendant  requested  the  Court  to  charge  the  jury,  that, 
for  papers  so  transmitted,  the  defendant  was  not  liable.     The 
Court  declined  so  to  charge,  but  charged  as  follows :     "  It  is 
insisted  by  the  counsel  for  prisoner,  that,  as  the  papers  were 
not  transmitted  to  the  Department  by  the  hand  of  the  pris- 
oner, the  prisoner  is  not  liable,  if  the  papers  are  false — that 
the  prisoner's  guilt  requires  the  element  of  transmission.    It 
appears,  that  the  prisoner  was  in  the  employment  of  Buswell ; 
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that  the  papers  were  sent  to  Buswell,  by  the  prisoner,  to  enable 
Bnswell  to  transmit  them ;  and  that  the  prisoner  was  em- 
ployed by  Buswell,  (on  some  terms,  and  it  is  difficult  to  ascer- 
tain precisely  what,)  to  aid  Baswell  to  procure  land  warrants. 
It  further  appears,  that,  although  not  directly  interested  in 
getting  these  warrants,  still,  the  prisoner  was  engaged  in 
speculations  in  land  warrants  and  claims,  and  thus  had  a  kind 
of  interest.  It  is,  evidently,  not  necessary,  under  the  Act,  to 
show  that  the  prisoner  actually  transmitted  the  papers.  Any 
party  participating  in  the  crime,  co-operating  in  the  crime, 
aiding  or  assisting  in  the  crime,  is  liable.  The  prisoner  aided 
and  assisted  and  participated  in  one  of  the  elements  of  the 
crime,  to  wit,  in  procuring  these  papers,  to  enable  Buswell  to 
complete  the  crime,  by  transmitting  the  papers  to  Washington. 
It  is  not  at  all  material  that  the  Government  should  show 
that  the  prisoner  transmitted  the  papers  himself,  for,  if  he 
procured  them  for  Buswell  to  transmit,  he  is  as  guilty  as  if  he 
had  himself  transmitted  them." 

The  jury  returned  a  verdict  of  guilty,  after  which  the  de- 
fendant moved  in  arrest  of  judgment,  assigning,  among  other 
causes : — (1.)  That  the  prisoner  was  required  to  plead  with- 
out having  the  indictment  read  to  him  ;  (2.)  That  the  indict- 
ment was  not  read  to  the  jury.  On  these  points  the  motion 
was  overruled,  on  the  ground  that  a  demurrer  to  the  indict- 
ment had  been  filed  and  heard,  and  that  the  reading  was  not 
demanded. 


Abraham  L.  Coz  vs.  Thohas  Gould. 

A  corporation  formed  under  the  Greneral  Manufacturing  law  of  New  York, 
passed  February  17th,  1848,  (Latos  of  1848,  Chap.  40,)  is,  bj  the  2d  section  of 
that  Act,  authorized  to  purchase,  bj  its  corporate  name,  such  real  estate  as  is 
necessary  to  enable  it  to  carry  on  its  operations,  but  is  forbidden,  by  the 
same  section,  to  ^*  mortgage  the  same  or  give  any  lien  thereon." 
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Where  such  a  corporation  authorizes  its  agent  to  make  such  purchaae  for  its 
benefit  and  on  its  account,  and  the  real  estate  is  conveyed  to  the  agent,  aiid 
he  gives  a  bond  and  a  mortgage  on  it  in  his  own  name,  for  the  purpose  of 
evading  the  provisions  of  such  2d  section,  the  statute  is  violated,  and  an 
agreement  by  the  Company  to  indemnify  the  agent  against  all  liability  by  rea- 
son of  the  transaction,  is  void  as  against  an  innocent  stockholder  in  the  Com- 
pany. 

Under  the  24th  section  of  the  said  Act,  which  provides  that  "no  stockholder 
shall  be  personally  liable  for  the  payment  of  any  debt  contracted  by  any 
Company  formed  under  this  Act,  which  is  not  to  be  paid  within  one  year  from 
the  time  the  debt  is  contracted,"  if  such  agreement  by  the  Company  to  indem> 
nify  the  agent,  and  the  payment  of  money  by  the  agent  on  his  bond,  con- 
stitute the  agent  a  creditor  holding  a  debt  which  may  be  enforced  against  an 
individual  stockholder,  such  debt  was  contracted  not  when  such  payment  was 
made  by  the  agent,  but  when  such  agreement  to  indemnify  was  made  by  the 
Company. 

(Before  Nelson  and  Hali^  JJ.,  Northern  District  of  New  York,  September 
1st,  1859.) 

This  was  a  demurrer  to  a  declaration.  The  declaration 
alleged  that,  on  the  2d  of  January,  1854,  a  certain  corpora- 
tion, known  as  "  The  New  York  City  Paint  Works  Company," 
was  incorporated  under  the  Act  of  the  Legislature  of  the 
State  of  New  York,  passed  February  17th,  1848,  entitled 
"  An  Act  to  authorize  the  formation  of  corporations  for  man- 
ufacturing, mining,  mechanical,  or  chemical  purposes,"  {Zav>s 
of  1848,  chap.  40,)  and  the  Acts  amendatory  thereof,  by  the 
filing  in  the  offices  specified  in  the  Act,  of  the  proper  certifi- 
cates, and  had  its  office  and  principal  place  of  business  in  the 
city  of  New  York ;  that,  on  the  4th  of  January,  1854,  the 
plaintiflf,  and  one  Henry  Fake,  and  one  James  H.  Salisbury, 
were  appointed  by  the  Company  a  special  committee  to, 
amongst  other  things,  negotiate  for  the  purchase,  for  the  Com- 
pany, of  twelve  lots  of  land,  then  the  property  of  one  John  A. 
Bunting,  situated  in  the  city  of  New  York,  on  the  East 
River,  between  88th  and  89th  streets,  being  together  about 
two  hundred  feet  deep  and  one  hundred  and  fifty  feet  in 
width,  for  the  uses  of  the  Company,  and  for  the  purpose  of  a 
manufactory ;  that,  thereupon,  the  plaintifl*  and  Fake  and 
Salisbury  negotiated  and  contracted  for  the  purchase  of  the 
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twelve  lots,  for  the  uses  and  purpose  and  under  the  authority 
aforesaid,  and  reported  to  the  Company  their  action  in  the 
premises,  which  report  was  adopted,  and  the  plaintiff  and 
Fake  and  Salisbury  were  continued  as  a  committee  for  com- 
pleting the  purchase ;  that,  thereupon,  the  plaintiff  and 
Fake  and  Salisbury,  as  such  committee,  completed  and  effected 
the  purchase  of  the  lots,  in  their  own  names,  for  the  benefit 
and  on  account  of  the  Company,  and  for  the  uses  and  purpose 
aforesaid,  and  for  no  other  purpose  whatever,  such  purchase 
in  their  own  names  being  the  only  legal  way  in  which  the 
same  could  be  purchased  for  the  benefit,  account,  uses,  and 
purpose  aforesaid,  because  the  Company  could  not  then  pay 
the  whole  amount  of  the  purchase-money  of  the  premises; 
that,  thereupon,  the  plaintiff  and  Fake  and  Salisbury  received 
from  Bunting,  on  the  14th  of  January,  1854,  a  deed,  convey- 
ing to  the  plaintiff  and  Fake  and  Salisbury  the  twelve  lots  of 
land,  for  the  consideration  of  $25,000,  and,  thereupon,  the 
Company  paid  to  Bunting  the  sum  of  $1,000,  as  a  part  of  the 
purchase-money  of  the  premises,  and,  to  secure  what  was  left 
unpaid,  the  plaintiff  and  Fake  and  Salisbury  executed  to  one 
Joseph  Foulke  their  bond,  in  the  penal  sura  of  $26,000,  con- 
ditioned to  pay  Foulke  $13,000  on  the  1st  of  March,  1858, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  and  also 
their  mortgage  on  the  premises,  which  was  received  by  said 
Foulke  in  lieu  of  a  prior  mortgage  on  the  premises  for  the 
same  amount,  theretofore  given  by  Bunting  to  Foulke;  that 
the  plaintiff  and  Fake  and  Salisbury  also  executed  to  Bunt- 
ing their  bond,  in  the  penal  sum  of  $22,000,  conditioned  for 
the  payment  of  $11,000,  (that  being  the  amount  of  the  resi- 
due of  the  purchase-money,)  on  the  14th  of  January,  1859, 
with  interest  thereon  from  the  14th  of  January,  1854,  at  the 
rate  of  seven  per  cent,  per  annum,  payable  half  yearly,  on  the 
first  days  of  May  and  November,  with  a  condition,  that  the 
entire  principal  should,  at  the  option  of  Bunting,  become  due, 
on  a  default  for  thirty  days  in  the  payment  of  interest;  that 
the  plaintiff  and  Fake  and  Salisburji^  also  executed  a  mortgage 
on  the  premises,  as  collateral  security  for  the  moneys  men- 
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tioned  in  the  condition  of  the  bond,  which  mortgage  contained 
a  provision  like  that  contained  in  the  bond,  in  regard  to  the 
principal  becoming  due  in  caee  of  default  for  thirty  days  in 
the  payment  of  interest ;  that,  in  consideration  thereof,  and 
that  the  plaintiff  and  Fake  and  Salisbury  had  negotiated  and 
effected  the  purchase  of  the  premises,  for  the  benefit  and  on 
the  account  of  the  Company,  and  for  the  uses  and  purposes 
aforesaid,  and  that  the  plaintiff  and  Fake  and  Salisbury  had 
taken  the  deed  thereof  in  their  own  names,  for  the  benefit 
and  account  of  the  Company,  and  for  the  uses  and  purposes 
aforesaid,  and  that  the  plaintiff  and  Fake  and  Salisbury  had 
executed  and  delivered  to  Foulke  and  Bunting   their   said 
bonds  and  mortgages,  to  secure  the  unpaid  portion  of  the 
purchase-money  of  the  premises,  and  that  the  plaintiff  and 
Fake  and  Salisbury  would  convey  the  premises  to  the  Com- 
pany, the  Company  undertook,  and  promised  the  plaintiff  and 
Fake  and  Salisbury  to  hold  harmless  and  indemnify  them 
against  the  bonds  and  mortgages,  and  to  pay  the  said  bond 
and  mortgage  so  given  by  the  plaintiff  and  Fake  and  Salis- 
bury  to  Bunting,  on  the  account  of  the  Company,  in  the  pur- 
chase of  the  property,  according  to  the  conditions  of  tlie  same ; 
that,  relying  on   the  said  promise  and  undertaking  of  the 
Company,  the  plaintiff  and  Fake  and  Salisbury,  on  the  25th 
of  January,  1854,  executed  a  deed  of  the  premises  to  the  Com- 
pany, which  deed  was,  in  terms,  made  expressly  subject  to  the 
said  two  mortgages,  and  in  and  by  which  deed  the  Company 
covenanted  to  assume  and  pay  the  mortgage  to  Bunting,  as  a 
part  of  the  consideration  for  such  conveyance,  and  which  said 
deed  was  executed  by  the  President  of  the  Company,  in  his 
ofBcial  capacity,  as  such  President,  and  by  him  sealed  with  the 
corporate  seal  of  the  Company,  he  being  thereunto  lawfully 
authorized  by  the  Company ;  that  the  Company  accepted 
the  deed,  and  took  possession  of  the  premises  conveyed  there- 
by ;  that  the  Company  did  not  pay  the  said  sum  of  $11,000, 
or  the  interest  thereon,  according  to  the  condition  of  the  bond 
and  mortgage  to  Bunting,  and  that  the  said  sum,  and  the  in- 
terest thereon  from  the  Ist  of  November,  1864,  being  due  and 


SEPTEMBER,  1859.  345 


Oox  V.  Qojjld. 


wholly  unpaid,  Bunting,  on  the  25th  of  October,  1855,  com- 
menced a  Buit^  and  foreclosed  the  mortgage,  and  sold  the 
premises,  and  obtained  and  docketed  a  judgment  for  a  defi- 
ciency of  $11,492.96,  against  the  plaintiff  and  Fake  and  Sal- 
isbury, which  Bum  tlie  plaintiff  was  compelled  to  pay,  and,  on 
the  Yth  of  July,  1856,  did  pay  to  Bunting ;  that  the  Com- 
pany did  not  repay  the  same,  or  any  part  thereof,  to  the  plain- 
tiff, or  indemnify  him  therefor;  that,  thereupon,  he  com- 
menced a  suit,  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  against  the  Company,  for 
the  collection  of  his  said  debt  for  the  money  paid  as  such  de- 
ficiency, within  one  year  after  said  debt  became  due  ;  that  the 
Company  was  insolvent  and  had  no  property ;  that  the  whole 
capital  stbck  of  one  hundred  thousand  dollars,  as  fixed  and 
limited  in  the  certificate  of  the  incorporation  thereof,  had  not 
been  paid  in,  nor  had  the  President  and  a  majority  of  the 
trustees  made,  signed,  and  sworn  to  a  certificate  of  the  amount 
of  the  capital  stock,  and  that  the  whole  amount  thereof  had 
been  paid  in ;  that  the  defendant  was  a  stockholder  and  a 
bolder  and  owner  of  five  shares  of  stock  in  the  corporation,  to 
the  amount  of  five  thousand  dollars,  at  the  time  when  the 
Company  was  in  possession  of  the  twelve  lots  of  land,  and  at 
the  time  when  the  plaintiff  paid  the  said  sum  of  $11,492.96, 
and  was  now  such  stockholder;  and  that,  by  means  of  the 

premises,  the  defendant  became  individually  liable  for  the 
said  sum. 

Samuel  Blatohford  and  Clarence  A.  Seward^  for  the  plain- 
tiff. 

Damd  Wright^  for  the  defendant. 

Hall,  J.  The  2d  section  of  the  Act  of  February  17th, 
1848,  under  which  the  Paint  Works  Company  was  incorpo- 
rated, declares,  that  the  corporations  created  under  that  Act 
**  shall,  by  their  corporate  name,  be  capable  in  law  of  purchas- 
ing, holding  and  conveying  any  real  and  personal  estate  what- 
ever, which  may  be  necessary  to  enable  the  said  Company  to 
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carry  on  their  operations  named  in  such  certificate,"  (their 
certificate  of  incorporation,) ''  bat  shall  not  mortgage  the  same, 
or  give  any  lien  thereon."  The  purchase  from  Bunting,  set 
out  in  the  declaration  was,  in  substance  and  fact,  made  by 
the  Company,  through  its  committee  or  agents,  of  whom  the 
plaintiff  was  one,  although  not  made  in  its  corporate  name,  as 
authorized  by  the  Act.  The  declaration  shows,  that  the 
agents  were  authorized,  as  the  agents  of  the  Company,  to 
make  tlie  purchase  for  the  Company ;  that  they  did  make  and 
complete  it,  for  the  benefit  and  on  the  account  of  the  Com- 
pany ;  and  that  the  purchase  was  completed  by  a  deed  to  the 
Company's  agents,  and  by  their  giving  bonds  and  mortgages, 
in  their  own  names,  for  the  very  purpose  of  evading  the  pro- 
visions of  this  second  section.  By  these  means,  the  statute  was 
substantially  violated,  and  the  Company  did  indirectly  what 
the  statute  declares  they  shall  not  do,  and  what  it  is  admitted 
they  could  not  lawfully  do,  unless  by  indirection.  The  trans- 
action was  in  fraud  of  the  statute,  and  the  whole  arrangement 
was  illegal  and  void,  as  against  an  innocent  stockholder.  I 
am,  therefore,  of  the  opinion  that  the  agreement  to  indemnify 
the  plaintiff  was  void,  and  that  the  plaintiff  cannot  recover  in 
this  action. 

Again,  the  24th  section  of  the  Act  declares,  that  "  no 
stockholder  shall  be  personally  liable  for  the  payment  of  any 
debt  contracted  by  any  Company  formed  under  this  Act,  which 
is  not  to  be  paid  within  one  year  from  the  time  the  debt  is 
contracted,  nor  unless  a  suit  for  the  collection  of  such  debt 
shall  be  brought  against  such  Company  within  one  year  after 
the  debt  shall  become  due."  It  is  urged,  by  the  plaintiff's 
counsel,  that  the  debt  in  this  case  was  contracted  at  the  time 
the  payment  was  made  by  the  plaintiff  upon  the  debt  or  bond 
against  which  the  Company  agreed  to  indemnify  him.  But, 
if  the  agreement  of  indemnity,  and  the  payment  under  it, 
constitute  the  plaintiff  a  creditor,  holding  a  debt  which  may 
be  enforced  against  an  individual  stockholder,  I  am  quite  clear, 
upon  the  statement  made  in  the  declaration,  that  such  debt 
was  "  contracted  "  as  early,  at  least,  as  January  25th,  1854. 
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The  term  "  contracted,"  as  used  in  this  section,  is  the  past 
tense  of  the  verb  "  to  contract."  There  is  no  allegation  of 
any  contract  made  with  the  plaintiff  by  the  Company  after 
the  date  I  have  just  mentioned  ;  and,  most  clearly,  the  prin- 
cipal of  this  debt,  for  which  the  Company  then  in  form 
became  liable,  was  not  to  be  paid  within  one  year  from  that 
time.  It  is  barely  possible  that  the  stockholders  might  be 
liable  for  two  semi-annual  payments  of  interest,  when  the 
principal  was  not  to  be  paid  within  a  year,  but  I  am  inclined 
to  think  that,  even  if  that  position  can  be  sustained,  it  suflS- 
ciently  appears  that  all  the  interest  accruing  within  the  year 
was  paid  by  the  sale  of  the  mortgaged  premises. 

These  conclusions  render  it  unnecessary  that  I  should  con- 
sider the  other  questions  raised  in  the  qause,  for  they  are  fatal 
to  the  plaintiff's  claim  to  recover.  The  demurrer  is  allowed, 
with  leave  to  the  plaintiff  to  amend  in  twenty  days,  on  pay- 
ment of  costs. 


Fbedebiok  Babtholomew 

V8. 

Nathaniel  Sawyer  and  William  S.  Care. 

UDder  the  Patent  Act  of  Julj  4th,  1886,  (6  U,  S,  Stat  at  Large^  117,)  a  patent 
cannot  be  avoided  bj  the  fact  that  the  invention  patented  was  known  and 
used  in  a  foreign  country  before  its  discovery  by  the  patentee,  provided  the 
patentee,  at  the  time  of  making  his  application  for  a  patent,  believed  himself 
to  be  the  first  inventor  of  the  thing  patented. 

No  description,  in  any  printed  publication,  of  the  thing  patented,  can  avoid  the 
patent,  unless  such  description  was  prior,  in  point  of  time,  to  the  invention  of 
the  patentee.  It  is  not  enough  that  the  description  in  the  printed  publication 
should  have  been  prior  to  the  application  for  the  patent. 

(Before  Nei^ok  and  Inoebsoll,  JJ.,  Southern  District  of  New  York,  September 
16th,  1869.) 
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Thib  was  an  action  at  law  for  the  infringement  of  Letters 
Patent  granted  to  the  plaintiff,  June  20th,  1854,  for  a  cock 
used  in  water-closets.  At  the  trial,  it  appeared  that  the  in- 
vention was  made  by  the  plaintiff  as  early  as  June,  1850,  and 
that  his  application  for  the  patent  was  made  in  February, 
1853.  Prior  to  the  plaintiff^s  discovery  of  it,  the  thing 
patented  was  not  known  in  the  United  States.  It  was  claimed, 
by  the  defendants,  that  it  was  known  and  in  public  use  in 
England  and  Scotland,  before  such  discovery  of  it  by  the 
plaintiff.  It  was  not  claimed,  however,  and  no  evidence  was 
offered  to  prove,  that  the  plaintiff,  at  the  time  of  his  applica- 
tion to  the  Patent  Office,  knew  of  such  use,  or  believed  at 
that  time  that  he  was  not  the  first  discoverer  and  inventor.  It 
was  not  made  to  appear  that  the  same,  or  any  substantial  part 
thereof,  had,  at  any  time  before  his  application  for  a  patent, 
been  patented  in  any  country.  No  evidence  was  offered  by 
the  defendants  to  prove  that  the  same,  or  any  substantial  part 
thereof,  had,  before  the  plaintiff's  discovery  in  June,  1850, 
been  described  in  any  printed  publication,  although  it  was 
claimed  by  them,  and  evidence  was  offered  to  prove,  that  sub- 
sequent to  the  discovery  of  the  plaintiff,  and  before  his  appli- 
cation for  a  patent,  an  engraving  of  the  patented  device,  and 
a  printed  description  of  the  same,  without  date,  accompanying 
such  engraving,  was  publicly  exhibited  at  the  Crystal  Palace 
Exhibition,  in  London,  tn  the  year  1851,  and  was  soon  there- 
after, and  in  the  same  year,  brought  to  this  country.  The 
patented  device  was  known  and  in  use  in  this  country,  to  a 
limited  extent,  as  early  as  the  year  1852,  having  been  imported 
from  England.  During  the  trial,  it  was  ruled  by  the  Court, 
that  the  patent  of  the  plaintiff  could  not  be  avoided  by  the 
mere  fact  that  the  invention  patent^  had  been  known  and 
used  in  a  foreign  country  before  the  discovery  of  the  plaintiff. 
The  Court  also  ruled,  that  no  description,  in  any  printed  pub- 
lication, of  the  thing  patented,  could  avoid  the  patent,  unless 
such  description  in  such  printed  publication  was  prior  in  point 
of  time  to  the  invention  of  the  plaintiff,  and  so  charged  the 
jury.    A  verdict  was  rendered  for  the  plaintiff,  for  $3,000. 
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The  defendants  now  moved  for  a  new  trial,  on  the  ground 
that  the  Court  erred  in  so  ruling  and  charging  the  jury ;  and 
that  the  Court  should  have  ruled  and  charged  the  jury,  that, 
if  the  thing  patented  had  been  described  in  a  printed  publica- 
tion, before  the  application  of  the  plaintiff  for  a  patent,  that 
would  avoid  the  patent,  though  it  might  have  been  after  the 
invention  of  the  plaintiff. 

Charlea  M.  Keller^  for  the  plaintiff. 

William  Tracy ^  for  the  defendants. 

Ingebsoll,  J.  As,  on  the  trial,  there  was  no  proof  that  the 
patentee  did  not,  at  the  time  of  his  application  for  a  patent, 
believe  himself  to  be  the  first  inventor  or  discoverer  of  the 
thing  patented,  and  as,  at  the  time  of  his  application,  he  made 
oath  that  he  did  believe  that  he  was  such  first  inventor  and 
discoverer,  it  must  be  held,  that  it  satisfactorily  appears  that, 
at  the  time  of  such  application,  he  believed  himself  to  be  the 
original  and  first  inventor  and  discoverer  of  the  thing  patented. 

The  6th  section  of  the  Patent  Act  of  July  4th,  1836,  (5 
U.  S.  Stat  at  Large^  119))  provides,  "  that  any  person  or  per- 
sonb  having  discovered  or  invented  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new 
and  useful  improvement  on  any  art,  machine,  manufacture,  or 
composition  of  matter,  not  known  or  used  by  others  before 
his  or  their  discovery  or  invention  thereof,  and  not,  at  the 
time  of  his  application  for  a  patent,  in  public  use  or  sale,  with 
his  consent  or  allowance,  as  the  inventor  or  discoverer,"  may, 
on  application  to  the  Commissioner  of  Patents,  obtain  a 
patent  for  the  thing  invented  or  discovered.  If  the  thing  dis- 
covered or  invented  by  the  applicant  was  known  or  used  be- 
fore his  discovery  or  invention,  within  the  meaning  of  these 
terms,  as  used  by  the  Patent  law^  then  no  legal  patent  can  be 
granted,  and,  if  granted,  the  same  cannot  avail  the  patentee. 
It  appears  clearly,  by  the  latter  part  of  the  15th  section  of 
the  same  Act,  that  a  use  in  a  foreign  country  was  not  meant 
to  be  included  within  the  terms,  above  recited,  *'  not  known 
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or  used  by  others  before  his  or  their  discovery  or  invention 
thereof,"  and  that  such  use  will  not,  by  itself,  avoid  the 
patent.  For,  it  is  expressly  provided,  by  the  16th  section, 
"that  whenever  it  shall  satisfactorily  appear,  that  the  patentee, 
at  the  time  of  making  his  application  for  the  patent,  believed 
himself  to  be  the  first  inventor  or  discoverer  of  tiie  thing 
patented,  the  same  shall  not  be  held  to  be  void  on  account  of 
the  invention  or  discovery,  or  any  part  thereof,  having  been 
before  known  or  used  in  any  foreign  country."  In  the  present 
case,  it  appeared,  on  the  trial,  that  the  patentee  did,  at  the 
time  of  making  his  application  for  a  patent,  believe  himself  to 
be  the  firet  inventor  or  discoverer  of  the  thing  patented.  The 
patent  of  the  plaintiff,  therefore,  could  not  be  avoided  by  the 
mere  fact  that  the  invention  or  discovery  patented  had  been 
known  or  in  use  in  a  foreign  country  before  the  discovery  of 
the  plaintiff.  It  also  appears,  by  the  7th  section  of  the  same 
Act,  that  the  use  meant  by  these  terms  was  intended  to  be 
confined  to  a  use,  discovery  or  invention  in  this  country,  made 
prior  to  the  discovery  or  invention  of  the  applicant,  the  proof 
of  which  prior  use  must  be  so  limited,  provided  the  patentee, 
at  the  time  of  hU  application,  believed  himself  to  be  the  first 
inventor  or  discoverer.  The  7th  section  makes  it  the  duty 
of  the  Commissioner,  upon  the  application  of  any  one  for  a 
patent,  to  make  an  examination  of  the  alleged  new  discovery 
or  invention,  and  then  provides,  that  *'  if,  on  any  such  exami- 
nation, it  shall  not  appear  to  the  Commissioner  that  the  same 
had  been  invented  or  discovered  by  any  other  pei'son  in  this 
country  prior  to  the  alleged  invention  or  discovery  thereof  by 
the  applicant,  or  that  it  had  been  patented  or  described  in  any 
printed  publication  in  this  or  any  foreign  country,  or  had 
been  in  public  use  or  sale,  with  the  applicant's  consent  or 
allowance,  prior  to  the  application,  if  tiie  Commissioner  shall 
deem  it  to  be  sufiiciently  useful  and  important,  it  shall  be  his 
duty  to  issue  a  patent  therefor."  The  terms,  in  this  section, 
"  prior  to  the  application  "  for  a  patent,  refer  only  to  the 
*'  public  use  or  sale  "  (of  the  invention)  "  with  the  applicant's 
consent  or  allowance."     They  do  not  refer  to  anything  else. 
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And  the  terras,  "  prior  to  the  alleged  invention  or  discovery 
thereof  by  the  applicant,"  refer  to  an  invention  or  discovery 
by  some  one  other  than  the  applicant,  in  this  country;  and 
also  to  a  patent  or  description  in  some  printed  publication  in 
this  or  some  foreign  country.  The  true  meaning  of  this  sec- 
tion, taken  by  itself,  is,  that  a  patent  shall  issue  to  the  appli- 
cant and  be  valid,  if  he  is  the  originator  and  author  of  a  useful 
invention  or  discovery,  unless  the  thing  invented  by  him  had, 
prior  to  the  alleged  invention  or  discovery  by  the  applicant, 
been  invented  or  discovered  or  used  by  some  one  else  in  this 
country ;  or,  unless  the  invention  of  the  applicant  had  been 
patented  or  described' in  some  printed  publication,  in  this  or 
some  foreign  country,  prior  to  the  alleged  invention  or  dis- 
covery by  the  applicant;  or,  unless  said  invention  of  the 
applicant  had  been  in  public  use,  or  on  sale,  with  the  appli- 
cant's consent  or  allowance,  prior  to  his  application  to  the 
Commissioner  for  a  patent.  This  latter  restriction  was  modi- 
fied by  the  Act  of  March  3d,  1839,  (5  V.  S.  Stat  at  Large, 
354,)  so  tliat  the  public  sale  or  use,  with  the  consent  and  al- 
lowance of  the  applicant,  must,  in  order  to  forfeit  his  right, 
be  more  than  two  years  before  his  application. 

Other  portions  of  the  Act  of  1836  confirm  the  view  thus 
taken  of  the  subject.  In  the  15th  section,  it  is  provided  that, 
upon  the  general  issue,  with  notice,  certain  matters  may  be 
given  in  evidence,  to  avoid  the  patent.  Among  those  mat- 
ters are,  that  the  thing  patented  had  been  described  in  some 
public  work  anterior  to  the  supposed  discovery  thereof  by  the 
patentee,  (not  anterior  to  the  application  for  a  patent,)  or  that 
it  had  been  in  public  use  or  on  sale  with  the  consent  and 
allowance  of  the  patentee,  before  his  application  for  a  patent. 
The  publication,  to  avoid  the  patent,  must  be  anterior  to  the 
discovery  by  the  patentee.  It  is  not  sufticient  that  it  should 
be  anterior  to  the  application  to  the  Commissioner  for  a  patent. 

It  has  been  urged,  that  the  proviso  to  the  15th  section 
gives  a  difierent  rule  on  this  subject.  That  proviso  is  as  fol- 
lows .  ''  That,  whenever  it  shall  satisfactorily  appear,  that  the 
patentee,  at  the  time  of  making  his  application  for  the  patent, 
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believed  himself  to  be  the  first  inventor  or  discoverer  of  the 
thing  patented,  the  same  shall  not  be  held  to  be  void  on 
account  of  the  invention  or  discovery,  or  any  part  thereof, 
having  been  before  known  or  used  in  any  foreign  country,  it 
not  appearing  that  the  same,  or  any  substantial  part  thereof, 
had  before  been  patented,  or  described  in  any  printed  publi- 
cation."   It  is  claimed,  that  the  time  referred  to  by  the  terms, 
"having  been  before  known  or  used  in  any  foreign  country, ' 
is  the  time  when  the  application  for  the  patent  was  made; 
and  that  the  terms,  "  had  before  been  patented  or  described 
in  any  printed  publication,"  refer,  also,  to  the  time  when  such 
application  was  made,  and  not  to  the  time  when  the  original 
invention  or  discovery  was  made.     If  there  be  any  doubt  as 
to  the  construction  which  this  proviso  should  receive,  when 
considered  by  itself,  the  true  construction  of.  it  is  free  from 
doubt,  when  it  is  considered  in  connection  with  other  sections, 
and  with  the  whole  scope  of  the  Act.    Viewed  in  such  con- 
nection, it  must  be  held,  that  the  time  referred  to  by  the  terms 
above  recited,  is  the  time  when  the  original  invention  or  dis- 
covery of  the  patentee  was  made,  and  not  the  time  when  he 
presented  his  a|>plication  to  the  Commissioner.     Any  other 
or  diflfereut  construction  of  this  proviso  would  be  in  conflict 
with  the  whole  scope  of  the  Act,  and  with  the  plain  and  clear 
enactments  of  certain  parts  of  it,  and  would  make  several  of 
its  sections  irreconcilable  with  each  other. 

With  this  view  of  the  case,  the  motion  for  a  new  trial 
must  be  denied. 


The  Yuba. 

Where  a  vessel  entered  a  port  of  distress,  and  necessary  repairs  were  made 
upon  her  on  her  credit,  and  afterwards,  it  being  impossible  to  procure  funds 
in  any  other  way,  a  loan  was  made  on  bottomry  to  pay  for  the  repairs,  and 
the  money  was  applied  to  paying  for  them :  Hddj  that  it  was  no  objection  to 
a  recovery  on  the  bottomry  bond,  that  the  repairs  were  made  before  the  loan 
was  effected. 
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It  having  been  necessary  to  discharge  the  cargo,  to  enable  the  extent  of  the 
damage  to  the  vessel  to  be  ascertained  and  the  repairs  to  be  made,  the  bill 
of  a  stevedore  was  a  proper  charge,  as  mcidental  to  the  repairs. 

So,  also,  a  charge  for  commissions  in  procuring  the  loan  was  proper,  as  inci- 
dental to  the  loan,  it  being  impossible  to  raise  the  loan  only  through  an  agent 

Charges  for  repairs  and  other  expenses  allowed,  as  being  customary  at  the  bot- 
tomry port,  although  high,  and  a  premium  of  twenty  per  cent  on  the  bot- 
tomry bond  also  allowed. 

Some  of  the  charges  might  be  reduced,  as  between  the  claimants  and  the  per- 
sons rendering  the  services,  but  the  lender  upon  bottomry  in  good  faith, 
and  under  circumstances  which  justified  the  loan,  cannot  be  held  responsible 
for  the  reasonableness  of  the  charges  in  the  repair  of  the  vessel. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  September  l^th,  1859.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court  against 
the  bark  Yuba,  to  recover  the  amount  of  a  bottomry  bond  on 
tlie  vessel,  executed  at  New  Orleans.  The  District  Court  dis- 
missed the  libel,  and  the  libellant  appealed  to  this  Court. 

JFrancis  H.  Coudert^  for  the  libellant. 

Charles  Donahue^  Dexter  A,  Hawkins^  and  Joseph  Lovelly 
for  the  claimants. 

Nelson,  J.'  I  am  satisfied,  that  the  repairs  of  the  vessel 
at  New  Orleans,  into  which  port  she  entered  in  distress,  were 
necessary ;  and  that  the  money  was  lent  on  the  bottomry  bond 
in  good  faith,  for  the  purpose  of  paying  for  those  repairs,  and 
was  applied  to  paying  for  them.  * 

The  objection,  that  the  repairs  were  made  before  the  loan 
was  eifected,  and,  hence,  that  the  loan  was  not  necessary  in 
order  to  procure  the  repairs  and  enable  tlie  vessel  to  proceed 
on  her  voyage,  is  not  tenable.  The  repairs  were  made  upon 
the  credit  of  the  vessel,  and  the  loan  was  indispensable  to  re- 
lieve her  from  the  charges. 

The  discharge  of  the  cargo  became  necessary,  to  enable 

the  surveyors  to  ascertain  the  extent  of  the  damage,  and  the 

ship  master  to  make  the  repairs.    That  service  was  incidental 

to  the  repairs,  and  without  it  they  could  not  be  made,  and, 

hence,  the  stevedore's  bill  was  a  proper  charge.     So,  in  respect 
VOL.  rv.— 38 


354  SOUTHERN  DISTRICT  OP  NEW  YORK, 

The  Yuba. 

to  the  commissions  for  the  procurement  of  the  loan.  They 
were  incidental  to  the  loan  itself,  as  it  coald  be  raised,  in  the 
given  case,  only  through  an  agency.  This  principle  is  appli- 
cable, also,  to  several  other  items  objected  to. 

The  charges  for  the  repairs  and  other  expenses  connected 
therewith  are  high,  and  may  be  unreasonable ;  but,  the  weight 
of  the  proof  shows  that  they  are  the  customary  charges  and 
expenses  in  the  port  of  New  Orleans.  The  premium  of 
twenty  per  cent,  on  the  bottomry  bond  is  objected  to  as  ex- 
orbitant and  out  of  all  proportion  to  the  risk,  but  I  cannot  so 
hold,  upon  the  proofs  in  the  case. 

K  the  question  was  between  the  claimants  and  the  per- 
sons rendering  the  services  to  the  vessel,  I  might  be  disposed 
to  cut  down  some  of  the  charges,  notwithstanding  the  evi- 
dence in  support  of  them.  But  I  think  that  the  lender 
upon  bottomry  in  good  faith,  and  under  circumstances  which 
justified  the  loan,  cannot  be  justly  held  responsible  for  the 
reasonableness  of  the  charges  in  the  repair  of  the  vessel. 
He  would  be  required,  if  held  to  this  responsibility,  to  take 
upon  himself  the  burden  of  contracting  for  or  superintending 
all  repairs. 

Keasonable  exertions  were  made  by  the  consignee  of  the 
vessel  to  procure  the  funds  from  her  owners  and  agents  in  New 
York,  but  they  declined  making  the  advances,  or  rather  ad- 
mitted their  inability  to  make  them,  and  the  parties  at  the 
port  of  distress  were  left  to  raise  the  money  as  thej  best 
could. 

Upon  this  view  of  the  case,  I  must  reverse  the  decree  be- 
low, and  decree,  in  favor  of  the  libellant,  the  amount  of  the 
bottomry  bond,  except  the  $192.44  paid  to  the  captain. 
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The  District  Court  has  no  jurisdiction  to  enforce,  in  a  suit  in  rem^  in  Admiralty, 
a  claim  for  materials  and  labor,  for  the  repair  of  a  steamboat  engaged  in  run- 
ning upon  waters  wholly  within  the  limits  of  the  State  of  New  York. 

(Before  Nelson,  J.,  Southern  District  of  New  Yurk,  September  20th,  1859. 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  steamboat  Troy,  to  recover  for  materials  supplied  to  and 
work  done  upon  that  vessel,  in  July,  1857.  The  Troy  was 
engaged  in  running  upon  the  Hudson  Kiver,  between  the  port 
of  Troy  and  the  port  of  New  York,  touching  at  intermediate 
'  places,  exclusively  within  the  State  of  New  York. 

^      Richard  H.  HimUey^  for  the  libellants. 

Welcome  R,  Beebe^  for  the  claimants. 

Nelson,  J.  The  question  involved  in  this  case  is,  whether 
the  Court  below  had  jurisdiction  of  the  libel.  In  the  case  of 
Allen  V.  Newberry^  (21  How,^  244,)  the  Supreme  Court  held, 
that  the  District  Court  for  Wisconsin  had  no  jurisdiction  over 
a  contract  of  aifreightment  of  goods  between  the  port  of  Two 
Kivers  and  the  port  of  Milwaukee,  both  being  within  the 
same  State,  because  the  contract  related  to  the  purely  internal 
commerce  of  the  State,  which  was  not  within  the  cognizance 
of  the  Admiralty.  And,  again,  at  the  same  term,  in  the  case 
oi  Maguire  v.  Card^  {Id,,  248,)  it  was  held,  that  the  District 
Court  for  California  had  no  jurisdiction  over  a  contract  for 
supplies  furnished  to  the  Goliah,  a  steamboat  engaged  in  the 
business  of  navigation  and  trade  on  the  Sacramento  Kiver, 
between  ports  exclusively  within  the  State  of  California.  The 
Court  regarded  that  case  as  governed  by  the  principle  decided 
in  Allen  v.  Neviberry.  The  case  of  Maguire  v.  Card  comes 
fully  up  to  the  one  in  hand.     The  principle  is,  that  a  contract 
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arising  out  of  the  trade  and  navigation  of  a  vefisel  engaged  in 
the  purely  internal  commerce  of  a  State,  is  governed  by  State 
laws,  and  belongs  exclusively  to  State  cognizance.  In  the 
case  of  the  Goliah,  the  supplies  furnished  were  coal.  In  the 
present  case,  they  are  materials  and  labor  for  the  repair  of 
the  vessel. 

I  make  no  question  under  the  local  law  giving  a  lien  in 
the  case,  for  the  suit  was  commenced  before  the  rule  was 
made  refusing  any  longer  to  recognize  and  enforce  such  a 
lien  in  the  Admiralty.  That  rule  did  not  take  effect  till  May 
1st,  1859.  All  suits  commenced  previous  to  that  time  were 
saved. 

I  must,  therefore,  for  the  reason  given,  reverse  the  decree 
of  the  Conrt  below,  for  want  of  jurisdiction  in  that  Court, 
and  dismiss  the  libel. 


Carlos  Butterfield  vs,  John  J.  Botd  aio)  others. 

A  libel  for  a  collision  dismissed,  on  a  conflict  of  testimony-  as  to  which  vessel 
caused  the  coUision  bj  drifting  against  the  other. 

£yen  if  it  appeared  that  the  respondent's  vessel  drifted  against  the  other,  the 
burden  would  be  on  the  libellant  to  show  that  the  drift  could  have  been  pre- 
vented, or  was  occasioned  by  mismanagement. 

A  steamer  ought  not,  with  a  floodtide  tending  to  set  her  towards  a  sailing  ves- 
sel engaged  in  casting  off  a  hawser  by  which  she  is  being  towed  by  a  tug,  to 
.take  a  position  so  near  to  the  sailing  vessel  that  a  collision  will  ensue  from 
drifting. 

A  steamer,  with  steam  up  and  sails  set,  is  bound  to  make  an  effort  to  avoid  a 
.collision  with  a  aailing  vessel,  which  is  likely  to  result  from  drifting. 

(Before  Nelson,  JL,  Southern  District  of  New  York,  September  21st,  1859.) 

This  was  a  libel  in  jpersonam^  filed  in  the  District  Court, 
by  the  owner  of  the  Mexican  steamer  Iturbide,  against  the 
owners  of  the  ship  Mercury,  to  recover  damages  occasioned  by 
a  collision  between  the  two  yessels. 
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Frcmcis  B.  ChiUvng^  and  Wdoome  R,  Beebe^  for  the  libel- 
Ian  t. 

Washington  Q.  Morton  and  Hamilton  Morton^  for  the 

respondents. 

• 

Nelson,  J.  The  collision  in  this  case  occurred  on  the  4th  of 
November,  1854,  after  both  vessels  had  passed  the  bar  outside  of 
Sandy  Hook.  The  ship  had  been  towed  to  sea,  and  her  hands 
were  engaged  in  taking  in  the  hawser,  which  had  been  cast  off 
by  the  tug  a  short  time  before  the  accident  occurred.  The 
steamer  had  passed  the  ship  as  she  was  going  through  the 
Gedney  Channel,  and,  soon  after,  hove  to,  for  the  purpose  of 
Bending  her  pilot  and  some  passengers  on  board  the  tug, 
which  was  about  to  return  to  the  city.  At  the  time  the 
hawser  was  cut  off,  tlie  steamer  was  some  quarter  or  half  a 
mile  to  the  windward,  and  in  advance  of  the  ship.  The  wind 
was  from  the  north-northwest,  a  pretty  fresh  breeze,  and  the 
tide  was  about  half-flood,  setting  in  a  direction  nearly  oppo- 
site to  the  wind.  The  steamer  was  heading  northeast,  and 
the  ship  about  east  or  east-by-south.  The  steamer  had  come 
down  the  bay  with  steam  and  canvas,  topsails  and  topgallant 
sails,  jib  and  flying  jib.  When  she  hove  to,  her  jib  and  flying 
jib  were  lowered.  Her  fore  and  main  topsails,  and  her  fore 
and  main  topgallant  sails  were  set,  and  her  head  sails  were 
laid  back.  The  ship  had  only  her  main  topstaysail  set,  and 
was  under  no  other  sail.  The  vessels  came  together  nearly 
broadside,  the  starboard  side  of  the  steamer  against  the 
larboard  side  of  the  ship,  within  some  ten  or  fifteeen  minutes 
after  the  one  had  hove  to  and  the  other  had  commenced  tak- 
ing in  the  hawser.  They  drifted  together,  and  the  serious 
dispute  in  the  case  is,  as  to  which  party  was  in  fault,  in  per- 
mitting his  vessel  to  drift  against  the  other.  Four  witnesses, 
including  the  master,  mate  and  pilot  of  the  steamer,  and  a 
passenger  on  board  of  her,  have  been  examined  for  the  libel- 
lant,  and  concur  that  the  ship  drifted  against  the  steamer. 
Five  witnesses  on  board  of  the  ship,  including  the  master,  the 
first  and  third  mates,  the  pilot  and  a  hand,  have  been  exam- 
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ined,  and  all  concur  that  the  steamer  drifted  against  their 
vessel.  The  Court  below  dismissed  the  libel,  and  it  is  difficult, 
upon  this  conflict  of  testimony,  to  see  how  it  could  have 
arrived  at  any  other  conclusion,  unless  there  is  something  else 
in  the  case,  charging  fault  upon  the  respondents'  vessel. 

The  testimony  of  the  master  of  the  steamer  is  relied  on  to 
establish  fault.  He  states  that  the  helm  of  the  ship  was  star- 
boarded, and  that,  with  the  headway  she  had  on  at  the  time 
the  hawser  was  thrown  oflT,  from  the  impetus  given  to  her  by 
the  tug,  she  came  up  in  the  direction  of  the  steamer,  and 
caused  the  collision.  This,  however,  is  but  conjecture  on  his 
part,  as  he  saw  no  such  manoeuvre.  All  of  the  witnesses  on 
board  of  the  ship  deny  this,  and  concur  in  saying,  that  as  soon 
as  it  was  seen  that  the  vessels  were  approaching  each  other, 
the  helm  of  the  ship  was  put  hard  to  port,  and  her  jib  was 
put  up,  or  attempted  to  be  put  up.  The  only  fault  which  the 
master  of  the  steamer  pretends,  in  his  testimony,  was  charge- 
able upon  the  ship,  was  in  this  false  movement  of  starboard- 
ing her  helm,  thus  abundantly  disproved.  And  no  fault  is 
imputed  to  her  by  any  of  the  witnesses,  except  the  fault  of 
drifting  against  the  steamer.  Even  if  this  fact  had  been  es- 
tablished, which  it  is  not,  the  burden  would  still  rest  on  the 
libellant,  to  show  that  the  drift  of  the  ship  could  have  been 
prevented  by  proper  and  skilful  management,  or  that  it  was 
occasioned  by  some  positive  mismanagement  on  the  part  of 
her  master  and  hands. 

It  was  suggested,  on  the  argument,  that  the  main  topstay- 
sail  was  insufficient  to  give  steerage  way  and  govern  the  direc- 
tion of  the  ship.  But  it  is  agreed  that  it  would  have  been 
improper  to  set  the  sails  while  the  hawser  was  being  taken  in; 
and  it  appears  that  every  preparation  was  made  to  set  them 
as  soon  as  this  service  was  flnished.  It  was  also  suggested, 
that  the  hawser  shoald  not  have  been  thrown  off  while  the 
vessel  was  thus  near  the  steamer.  But  it  mav  be  answered, 
that  the  steamer  should  not  have  taken  a  position  so  near  to 
the  ship,  with  a  flood  tide  tending  to  set  her  towards  the  ship. 
The  hawser  was  thrown  oft'  at  the  usual  place. 
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Besides  all  this,  I  feel  bound  to  say,  that  the  management 
of  the  steanier,  in  the  position  in  which  she  lay,  was  not  such 
as  to  commend  her  to  any  very  favorable  consideration.  She 
had  her  steam  up,  and  her  sails  set,  and  yet  it  does  not  appear 
that  any  effort  was  made,  by  the  use  of  either,  to  avoid  the 
collision.  It  is  agreed  that  the  vessels  were  apart  from  each 
other  from  a  quarter  to  a  half  of  a  mile,  before  they  began  to 
drift,  and  it  is  difficult  to  resist  the  conclusion,  that  if  there 
had  been  proper  attention  to  duty,  under  the  circumstances, 
on  the  part  of  those  on  board  of  the  steamer,  she  might  have 
avoided  the  accident.  At  least,  she  should  have  made  the 
effort. 

I  am  satisfied  that  the  decree  of  the  Court  below  was 
right,  and  should  be  affirmed. 


Thb  UNriBD  Statbs  v8.  The  Beiq  Henby. 

Where,  on  dismissing  a  libel  filed  against  a  vesset  for  a  violation  of  the  Act 
against  the  slave  trade,  the  District  Court  granted  a  certificate  of  reasonable 
cause  of  seizure,  and  it  appeared  that  no  seizure  had  in  fact  been  made,  but 
that  it  was  omitted,  to  save  expense  and  delay,  at  the  request  of  the  counsel 
for  the  claimant,  and  on  a  written  stipulation  hj  him  that  a  seizure  had  been 
made:  Eddy  that,  under  the  89th  section  of  Act  of  March  2d,  1*799,  (1  U,  8, 
StcU.  at  Lorgty  696,)  the  stipulation  was  a  sufficient  foundation  for  the  order  of 
reasonable  cause  of  seizure,  and  that  the  District  Court  had  authority  to  make 
such  order. 

The  practice  of  instituting  penal  suits  on  behalf  of  the  Gk)yernment  by  stipula- 
tion or  compromise,  rebuked. 

(Before  Nei^on,  J.,  Southern  District  of  New  York,  September  22d,  1859.) 

This  was  a  libel  of  information,  filed  in  the  District  Court, 
by  the  United  States,  against  the  brig  Henry,  upon  a  charge 
of  having  been  fitted  out  in  tlie  port  of  New  York,  for  the 
purpose  of  engaging  in  the  slave  trade,  contrary  to  the  Act  of 
Congress,  and  praying  forfeiture  and   condemnation  of  the 
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vessel.  The  District  Court,  after  a  hearing  on  proofs,  dis- 
missed the  libel,  but,  upon  the  facts  disclosed  on  the  hearing, 
granted  a  certificate  of  reasonable  cause  of  seizure,  to  the 
Collector  or  person  making  the  seizure.  The  claimants  took 
an  appeal  to  this  Court,  to  review  the  order  granting  the  cer- 
tificate of  reasonable  cause  of  seizure. 

Charles  IL  Hunt,  {Assistant  District  Attorney,)  for  the 
United  States. 

Charles  Do7iohtie,  for  the  claimants. 

Nelson,  J.  The  principal  objection  urged  to  the  order  of 
the  Court  lielow  is,  that  no  seizure  of  the  vessel  took  place  by 
the  Collector  or  any  oflicer  of  the  customs,  and  that,  hetice,  the 
case  was  one  in  which  the  Court  below  had  no  jurisdiction  or 
authority  to  make  the  order,  under  the  89th  section  of  the  Act 
of  Congress  of  March  2d,  1799,  (1  U.  S.  Stat,  at  large,  696.) 
It  appeal's,  from  the  record,  that  an  actual  seizure  of  the  ves- 
sel was  omitted  at  the  request  of  the  counsel  for  the  claimants, 
and  that  the  Assistant  District  Attorney,  Mr.  Joachimssen,  in 
the  absence  of  his  superior,  Mr.  Sedgwick,  agreed  to  take  a 
stipulation  of  the  counsel  that  a  seizure  had  been  made,  and 
waived  the  formality  of  one,  in  order  to  save  expense  and 
delay.  The  stipulation  is  in  writing,  and  was  given  in  evi- 
dence in  the  Court  below.  It  is  now  insisted,  that  the  stipu- 
lation was  designed  to  furnish  evidence  of  the  seizure,  so  far 
as  that  fact  was  essential  to  maintain  the  suit  for  condemna- 
tion, but  it  was  not  to  be  urged  as  a  ground  for  the  granting  of 
an  order  of  reasonable  cause  of  seizure. 

The  Act  of  Congress,  already  referred  to,  makes  the  seizure 
a  material  fact  to  the  maintenance  of  the  suit  for  condemna- 
tion and  forfeiture,  and  provides  for  a  certificate  of  reasonable 
cause,  in  case  judgment  shall  be  given  for  the  claimant,  in 
which  event  the  claimant  is  denied  costs,  and  the  person 
making  the  seizure  is  exempt  from  suit.  Kow,  the  stipulation 
in  this  case  is  unqualified,  and,  if  it  is  to  be  regarded  as  suffi- 
cient to  establish  the  fact  of  seizure  for  the  purpose  of  the  suit 
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for  condemnation,  wbicli  is  admitted,  I  do  not  see  how  it  can 
be  held  insufficient  as  a. foundation  for  the  order  for  a  certifi- 
cate of  reasonable  cause.  There  is  nothing  on  its  face  indi- 
cating any  such  qualified  use,  or  that  any  such  modified  sense 
of  the  instrument  existed  in  the  minds  of  the  parties  at  the 
time ;  and,  certainly,  there  is  nothing  in  the  nature  of  the 
transaction,  or  in  the  circumstances  of  the  case,  to  persuade 
the  Court  to  give  to  the  instrument  a  strained  or  mitigated 
construction,  to  the  prejudice  of  the  party  who  has  accepted 
it  in  good  faith,  and  acted  accordingly. 

It  may  be  said,  that  if  no  seizure  of  the  vessel  was  actually 
made  by  the  Collector,  the  certificate  of  reasonable  cause  was 
"unnecessary  and  immaterial.  But,  if  so,  then  this  attempt  to 
get  rid  of  it  is  equally  unnecessary  and  immaterial.  How 
this  may  be,  cannot  be  determined  on  the  facts  before  the 
Court.  It  may  be  that  there  was  such  an  interference  with 
the  vessel  by  the  officers  of  the  customs,  resulting  in  this  stip- 
ulation, as  would,  though  falling  short  of  a  technical  seizure, 
subject  them  to  an  action  by  the  claimant  or  owner  of  the 
vessel. 

Upon  the  other  question  in  the  case,  namely,  whether 
there  was  ground  for  the  certificate  of  reasonable  cause,  I 
concur  with  the  Court  below. 

I  cannot  forbear  the  expression  of  an  opinion,  that  the 
mode  adopted  in  this  case  for  initiating  the  proceedings  for 
the  condemnation  and  forfeiture  of  the  vessel,  is  not  such  as 
should  be  entitled  to  any  very  favorable  consideration.  Pub- 
lic officers  had  better  follow  out  the  requirements  of  the  law, 
and  assume  all  the  responsibility  belonging  to  their  acts. 
Very  great  abuses  might  arise  from  the  institution  of  penal 
suits  on  behalf  of  the  Government  by  stipulation  or  compro- 
mise. 

The  decree  of  the  Court  below  is  affirmed. 
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Anson  G.  Phelps  and  others 

V8. 

m 

Jahes  Bbown  and  others. 

C.  filed  in  the  Patent  office  a  caveat,  under  §  12  of  the  Patent  Act  of  July  4th, 
1836,  (5  U,  S.  Stat,  ai  Large,  121.)  Three  months  afterwards,  M.  filed  a 
caveat  for  the  same  invention.  Seven  months  after  that,  C.  applied  for  a  patent 
for  the  invention,  which  was  granted  two  months  after  his  application.  Fifteen 
months  after  the  granting  of  the  patent  to  0.,  a  patent  was  granted  to  M. 
for  the  same  invention.  No  notice  was  given  by  the  Commissioner  of  Patents 
to  M.,  of  the  application  of  C.  In  a  suit  brought  by  C,  for  the  infringement 
of  his  patent,  against  parties  holding  under  the  patent  to  M. :  Held,  that  if  M. 
in  fact  first  discovered  the  invention,  and  if,  when  C.  applied  for  his  patent, 
M.  was  using  reasonable  diligence  in  adapting  and  perfecting  his  invention, 
although  he  had  not  then  g^ven  practical  shape  to  his  discovery,  C.  had 
unjustly  obtained  his  patent,  within  the  meaning  of  §  15  of  the  Act,  and  could 
not  maintain  the  suit. 

Whether  the  Commissioner  of  Patents  had  power  to  issue  the  patent  to  C.,  in 
violation  of  the  provisions  of  §  12,  which  required  him  to  give  notice  to  M. 
of  the  filing  of  the  application  by  C,  quere. 

But  M.  cannot  be  prejudiced  by  the  omission  to  give  him  the  notice. 

The  12th  and  15th  sections  of  the  Act  were  designed  to  protect  the  right  of  the 
first  inventor,  although  he  was  not  the  first  to  adapt  Ids  invention  to  practical 
use,  provided  he  has  filed  his  caveat  and  has  used  reasonable  diligence  in 
perfecting  his  discovery. 

The  purpose  of  the  caveat  is  to  save  an  inventor  from  the  effect  of  the  rule  of 
law,  which  gives  to  the  inventor  who  first  adapts  his  invention  to  practical 
use  the  right  to  the  grant  of  the  patent.  ' 

(Before  Nei^on  and  iNasBSOLL,  JJ.,  Connecticut,  September  24th,  1859.) 

This  was  an  action  on  the  case,  for  the  infringement  of 
Letters  Patent  granted  to  the  plaintiffs,  as  assignees  of  Lyman 
C.  Camp,  January  9th,  1855,  for  a  machine  for  manufacturing 
brass-kettles.  Camp,  on  the  16th  of  January,  1854,  deposited 
in  the  Patent  Office  a  caveat,  describing  his  invention,  with 
drawings  of  his  machine.  A  patent  was  also  granted  to  O. 
W.  Minard,  for  the  same  invention,  April  18th,  1856.     A 
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caveat,  with  drawings  annexed,  accurately  describing  his 
machine,  was  filed  in  the  Patent  OflSce  April  17th,  1854. 
The  defendants  claimed  under  that  patent.  The  application 
of  Camp  for  a  patent,  was  made  in  November,  1854,  within  a 
year  after  tne  time  of  the  filing  of  Minard's  caveat,  but  no  notice 
was  given  to  Minard  of  the  interference  of  Camp's  applica- 
tion, by  the  Commissioner  of  Patents,  Much  evidence  was 
given  on  the  trial,  on  both  sides,  upon  the  question,  as  to 
which  one  of  the  parties  was  the  fii-st  discoverer  of  the  inven- 
tion. The  Court,  in  instructing  the  jury,  charged,  that  if 
Minard  was  the  first  discoverer,  although  he  might  not,  at  the 
time  of  the  application  of  Camp's  assignees  for  a  patent,  have 
given  practical  shape  to  his  discovery,  yet  if,  when  said  appli- 
cation was  made,  Minard  was  in  fact  the  first  discoverer,  and 
was  using  reasonable  diligence  in  adapting  and  perfecting  his 
machine  or  invention,  Camp's  assignees  had  unjustly  ob- 
tained a  patent,  within  the  meaning  of  the  patent  law,  and 
the  plaintiffs  could  not  recover.  The  jury  found  a  verdict  for 
the  defendants. 

Nelson,  J.  The  12th  section  of  the  Patent  Act  of  July 
4th,  1836,  (5  U.  &\  Stat,  at  Large,  121)  provides  for  the  filing 
of  a  caveat  in  the  confidential  archives  of  the  Patent  OflBice, 
and  that,  if  application  shall  be  made  by  any  other  person 
within  a  year  from  the  tiling  of  the  caveat,  for  a  patent  for  an 
invention  that  shall  interfere  with  the  one  described  in  the 
caveat,  it  shall  be  the  duty  of  the  Commissioner  to  give  notice 
of  the  application  to  the  person  filing  the  caveat,  who  shall^ 
within  three  months,  file  his  description,  specification,  draw- 
ings and  model,  and  if,  in  the  opinion  of  the  Commissioner, 
the  specifications  of  claim  interfere  with  each  other,  like  pro- 
ceedings shall  be  had  as  in  the  case  of  interfering  applications. 
The  15th  section  specifies,  among  other  things,  as  a  defence 
to  an  action  for  the  infringement  of  a  patent,  that  the  plain- 
tiff "  had  surreptitiously  or  unjustly  obtained  the  patent  for 
that  which  was  in  fact  invented  or  discovered  by  another,  who 
was  using  reasonable  diligence  in  adapting  and  perfecting  the 
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same."     The  instnictionB  of  the  Court  to  the  jury  turn  on 
these  two  provisions  of  the  law. 

There  is  some  difficulty  in  maintaining  the  power  of  the 
Commissioner  to  issue  the  patent  to  the  plaintiffs,  within  the 
terms  of  the  12th  section,  providing  for  the  filing  of  a  caveat, 
and  in  upholding  such  patent  against  the  right  of  a  party  who 
has  complied  with  the  provisions  of  that  section.  The  section 
directs  that  the  Commissioner  shall,  instead  of  issuing  the 
patent,  file  the  papers  accompanying  the  subsequent  applica- 
tion, pending  the  force  of  the  caveat,  and  that  if,  in  his 
opinion,  there  is  an  interference,  then  such  proceedings  shall 
be  had  as  in  the  case  of  interfering  applications.  These  pro- 
ceedings will  be  found  in  the  8th  section  of  the  Act.  But  we 
are  of  opinion,  that  the  case  falls  within  the  scope  and  mean- 
ing of  the  defence  prescribed  in  the  15th  section,  already  re- 
ferred to.  It  is  true,  there  is  nothing  in  the  case  implicating 
the  good  faith  of  Camp  or  of  his  assignees,  and  hence  the  injus- 
tice relied  on  is  rather  injustice  in  the  abstract  than  injustice 
resulting  from  any  intentional  wrong.  We  are  inclined,  how- 
ever, to  think  that  the  term  was  used,  and  intended  to  be 
used,  in  its  broadest  sense  ;  and  that  the  two  provisions,  the 
12th  and  the  15th  sections,  taken  together,  were  designed  to 
protect  the  right  of  the  first  inventor,  although  he  was  not  the 
first  to  adapt  his  invention  to  practical  use,  provided  he  has 
filed  his  caveat  and  has  used  reasonable  diligence  in  perfecting 
his  discovery.  The  purpose  of  the  caveat  is  to  save  the  dis- 
coverer from  the  effect  of  the  rule  of  law  which  gives  to  the 
inventor  who  first  adapts  his  invention  to  practical  use  the 
right  to  the  grant  of  the  patent ;  and,  in  case  the  Commis- 
sioner complies  with  the  terms  of  the  12tli  section,  it  does 
secure  him  against  the  effect  of  that  rule.  It  is  not  surpris- 
ing, in  the  multiplicity  of  applications  before  the  Commis- 
sioner, that  lie  should  accidentally  overlook  a  caveat  filed  some 
time  before  the  making  of  an  application  by  another  party, 
and,  doubtless,  that  officer  issued  the  second  patent  in  this 
case,  with  the  view  that  the  patentee  mischt  have  an  opporta- 
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nity  of  correcting  the  error.     He  should  not  be  prejudiced  by 
the  accidental  omission  to  give  him  the  notice. 
A  new  trial  must  be  denied. 


The  Beooklyn. 

The  facts  in  this  case  made  it  one  of  collision  bj  inevitable  accident  and  tw 
major^  resulting  from  the  force  of  the  tide  and  of  running  ice. 

Circumstances  stated,  under  which  one  of  the  colliding  vessels,  being  a  steam 
ferry-boat,  was  justified  in  running  from  New  York  to  Brooklyn  on  a  very 
cold  night,  and  when  the  East  River  was  full  of  broken  and  running  ice,  and 
in  persisting  in  attempts  to  land  at  various  points  on  the  Brooklyn  side. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  26th,  1859. 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owners  of  the  schooner  Sarah  £.  Packer,  against  the  steam 
ferry-boat  Brooklyn  to  recover  damaged  for  a  collision  which 
occurred  between  the  two  vessels  on  the  evening  of  the  10th  of 
January,  1856,  in  the  East  River.  The  schooner  was  lying  in 
a  slip  at  the  south  side  of  a  dock,  just  above  the  Fulton  ferry 
slip  or  dock,  on  the  Brooklyn  side  of  the  river.  The  ferry 
boat  left  her  berth  at  Whitehall,  between  five  and  six  o'clock 
in  the  evening,  for  a  trip  on  the  South  Ferry  to  Atlantic 
street,  in  Brooklyn.  The  usual  trip  occupied  some  seven  or 
eight  minutes.  The  East  Kiver,  at  this  time,  was  full  of 
broken  and  running  ice.  It^  was  flood  tide,  which  set  the  ice 
over  against  the  Brooklyn  shore.  After  the  ferry-boat  had 
passed  across  about  two-thirds  of  the  way,  she  found  the  ice 
so  compact  and  solid,  that  she  was  obliged  to  desist  from  her 
efibrts  to  enter  the  Atlantic  street  dock.  She  then  drifted, 
with  the  tide  up  the  river,  and  attempted  to  enter  the  Mon- 
tague street  dock,  but  failed.  She  then  passed  further  on, 
with  the  view  of  entering  the  Fulton  street  dock,  but,  on 
reaching  it,  and  being  about  to  enter  it,  she  encountered  a 
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large  block  of  ice,  which  checked  her  progresB,  and,  while  she 
was  thus  obstructed,  the  tide  and  the  ice  outside  swung  her 
stem  up  the  river,  and  brought  it  against  the  bow  of  the 
schooner,  which  lay  next  the  river,  breaking  her  jib-boom 
and  bowsprit,  besides  doing  some  other  damage,  by  forcing  her 
against  a  brig  that  was  stationed  in  the  slip  between  her  and 
the  dock.  The  ferry-boat  had  on  board  from  600  to  600  pas- 
sengers, besides  as  many  teams  as  could  be  taken  on  that  trip. 
The  night  was  excessively  cold,  and  some  two  or  three  hours 
were  consumed  in  the  effort  to  cross  the  river  and  land  the 
passengers  and  teams.  The  Court  below  dismissed  the  libel, 
and  the  libellants  appealed  to  this  Court. 

Welcome  H.  Beebe.  for  the  libellants. 

Benjamin  D.  SiUiman^  for  the  claimants. 

•  Nelson,  J  I  have  looked  attentively  into  the  proofs  in 
this  case,  and  all  the  facts  and  circumstances  attending  the 
trip  of  the  ferry-boat,  and,  after  the  fullest  consideration,  can- 
not see  that  any  fault  was  committed  in  her  navigation. 
Every  effort  seems  to  have  been  made,  by  the  hands  on  board 
of  her,  which  skill  and  attention  could  suggest,  to  gain  the 
dock  at  Atlantic  street,  and  failing  in  this,  to  enter  the  nearest 
dock  practicable  on  the  Brooklyn  side.  The  Fulton  street 
dock,  in  the  attempt  to  enter  which  the  accident  occurred, 
belonged  to  the  proprietors  of  the  boat.  Besides,  therefore, 
the  force  of  the  tide  and  ice  which  carried  her  there,  it  was  a 
place  where  she  had  a  right  to  enter  and  land  her  passengers ; 
and  it  seems  to  me  that,  having  reached  this  point,  the  acci- 
dent was  the  result  of  circumstances  entirely  beyond  the  con- 
trol of  the  hands  on  the  boat. 

It  has  been  argued,  that  the  boat  should  not  have  left  her 
berth  at  Whitehall,  taking  into  consideration  the  night  and 
the  condition  of  the  river.  But  she  had  been  running  her 
trips  regularly  through  the  day,  and  the  last  trip  was  made 
just  before  five  o'clock.  The  ice  had  been  running  in  the 
river  some  weeks,  and  great  difficulties  were  encountered  in 
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croBSiDg,  yet  no  one  thought  of  closing  the  ferries  between  the 
two  great  cities  on  account  of  the  obstructions. 

It  has  also  been  .  argued,  that  the  ferry-boat,  after  having 
failed  to  enter  her  dock  at  Atlantic  street,  should  have  re- 
turned to  her  berth  at  Whitehall.  But  the  master  and  hands 
owed  a  duty  to  the  passengers  on  board,  which  they  would 
have  greatly  failed  to  fulfil  if  further  efforts  had  not  been 
made  to  enable  them  to  reach  their  homes.  These  efforts,  in 
my  judgment,  are  entitled  to  commendation  rather  than  cen- 
sure, and  manifest  a  spirit  and  energy  corresponding  to  the 
dangers  and  difficulties  of  the  occasion,  and  to  the  responsi- 
bilities arising  out  of  it. 

The  locality  of  the  schooner,  as  unskilful  and  improper, 
has  been  relied  on  on  the  part  of  the  claimants,  and  the  circum- 
stance that  it  was  the  purpose  of  the  pilot  of  the  ferry-boat  to 
enter  the  slip  ahead  of  the  schooner.  But  these  points  are  in 
controversy  upon  the  evidence.  I  have  preferred  to'  place 
my  opinion  upon  the  undisputed  facts  in  the  case.  The  decree 
of  the  Court  below  is  affirmed. 


The  Falcon. 

In  Admiralty,  the  name  of  any  party  who  has  lost  his  interest  in  the  suit,  can, 
on  a -proper  application,  be  stricken  from  the  record. 

(Before  Nelson,  J.,  Southern  District  of  New  Tork,  September  29th,  1859.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court.  After 
the  commencement  of  the  action,  the  name  of  Henry  P.  Gar- 
diner, one  of  the  libellants,  was  stricken  out,  on  motion,  by 
the  District  Court,  on  an  affidavit  showing  that  he  had  parted 
with  all  his  interest  in  the  claim,  and  Gardiner  was  examined 
as  a  witness  for  the  libellants.    The  District  Court  decreed 
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in  favor  of  the  libellants,  and  the  claimaintfi  appealed  to  this 
Court. 

Welcome  H.  Beebe^  for  the  libellants. 

Cha/rUa  Z.  Benedict  and  Edward  C,  Delavatiy  for  the 
claimants. 

Kelson,  J.,  said  that,  in  Admiralty,  the  name  of  any 
party  who  had  lost  his  interest  in  the  suit  could,  on  a  proper 
application,  be  stricken  from  the  record. 

Decree  affirmed. 


151  Tons  of  Coal. 

The  mere  manual  deliyery  of  an  article  by  a  carrier  to  the  consignee,  does  not 
of  itself,  operate  necessarily  to  discharge  the  carrier's  lien  for  the  freight; 
but  the  delivery  must  be  made  w^ith  the  intent  of  parting  with  the  lien. 

A  delivery  made  under  the  expectation  that  the  freight  will  be  paid  at  the 
time,  is  not  such  a  delivery  as  parts  with  the  lien,  and  the  carrier  may  after- 
wards libel  the  article  in  rem  in  Admiralty,  for  the  freight. 

(Nblson,  J.,  Southern  District  of  New  York,  September  30th,  1859.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  to  re- 
cover freight  for  the  transportation  of  one  hundred  and  fifty- 
one  tons  of  coal.  After  a  decree  by  that  Court  in  favor  of 
the  libellant,  the  claimant  appealed  to  this  Court. 

Charles  L,  Benedict^  for  the  libellant. 

John  E.  BurriU^  Jr.^  for  the  claimant. 

Nelson,  J.  According  to  the  bill  of  lading  in  this  case, 
the  coal  was  to  be  delivered  at  Peck  Slip,  East  River,  to  Wil- 
liam Jarvis,  or  his  assigns,  on  the  payment  of  freight,  at  one 
dollar  and  eighty-five  cents  per  ton.     The  libel  charges,  that 
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the  vessel  arrived,  with  the  coal,  at  the  port  of  New  York ; 
that  notice  was  given  to  the  consignee,  who  requested  that  it 
might  be  delivered  at  his  place  of  business  in  the  city,  69  Ann 
Street,  and  agreed  to  pay  the  expense  of  such  delivery  at  the 
rate  of  twenty-five  cents  per  load ;  that  the  coal  was  deliv- 
ered accordingly,  in  good  order  and  condition,  and  accepted 
and  received  by  him ;  and  that,  nevertheless,  he  refused  to 
pay  the  freight  and  the  expense  of  delivering  the  coal.  An 
answer  was  put  in,  but  it  is  not  material  to  notice  it,  as  the 
case  was  heard  in  the  Court  below,  and  in  this  Court,  upon 
the  admission  by  the  claimant,  that  the  facts  were  as  stated 
in  the  libel.  I  lay  out  of  view  the  deposition  taken  and  pro- 
duced in  this  Court,  as  not  put  in  in  time  to  be  read  as  a  part 
of  the  proof. 

The  question  presented  is,  whether  or  not,  upon  the  case 
as  made  out  in  the  libel,  the  libellant,  by  delivering  the  coal, 
parted  with  his  lien  upon  it  for  the  freight  ?  If  he  did,  he 
cannot  pursue  and  attach  it  in  the  Admiralty,  as  being  still  a 
security  for  the  freight  money.  The  claimant  must  defeat 
the  demand,  if  at  all,  upon  a  dry  point  of  law,  as  the 
case  admitted  assumes  that  the  money  is  justly  due  to  the 
libellant,  and  the  rights  of  no  third  or  innocent  party  exist  or 
intervene.  Now,  the  mere  manual  delivery  of  the  coal  by 
the  carrier  to  the  consignee,  does  not,- of  itself,  operate,  neces- 
sarily, to  discharge  the  lien.  The  delivery  must  be  made 
with  the  intent  of  parting  with  his  interest  in  it,  or  under  cir- 
cumstances from  which  the  law  will  infer  such  an  intent. 
The  act  of  the  party  is  characterized  by  the  intent  with 
which- it  is  performed,  either  expressly  or  by  necessary  impli- 
cation. Therefore,  a  delivery  of  the  article  according  to  the 
terms  of  the  bill  of  lading,  and  the  taking  possession  of  it  by 
the  consignee,  under  the  expectation  that  the  freight  will  be 
paid  at  the  time,  is  not  such  a  delivery  as  parts  with  the 
lien. 

I  remember  a  class  of  cases,  where,  by  the  bill  of  lading, 
the  freight  was  to  be  paid  on  delivery,  but,  according  to 
usage,  the  bills  were  not  presented  till  two  or  three  days  atler* 
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wards,  so  that  the  consignee  niiglit  h^ve  time  to  ascertain  the 
correctness  of  the  shipment  of  the  goods,  and  in  which  it  was 
held,  that,  as  between  the  parties,  the  delivery  was  condition- 
al, not  to  become  absolute  till  the  payment  of  the  money.  It 
was  otherwise  where  the  rights  of  third  parties  intervened, 
These  cases  illustrate  the  principle  above  stated. 

Now,  as  I  understand  this  case,  as  presented  in  the  libel, 
the  demand  of  the  freight  was  made  as  soon  as  the  coal  was 
delivered,  and  the  delivery  was  made  under  ^n  expectation  of 
the  payment.  According  to  the  bill  of  lading,  the  coal  was 
to  be  delivered  at  Peck  Slip ;  but,  by  an  agreement  between 
the  parties,  the  place  was  changed  to  59  Ann  Street.  This 
changed  the  mode  of  delivery.  Instead  of  being  delivered  at 
the  dock,  or  the  ship's  tackle,  it  was  delivered  in  carts,  and, 
when  thus  delivered,  to  the  satisfaction  of  the  consignee,  the 
payment  was  demanded.  This  is,  I  think,  the  fair  interpre- 
tation of  the  facts  admitted,  and,  in  this  view,  it  is  clear  that 
the  lien  was  not  discharged. 

As  to  the  objection  that  the  Court  below  included  in  its 
decree  the  amount  of  the  cartage  across  the  city,  it  is  not  sus- 
tained, as  will  be  seen  by  a  reference  to  the  decree  itself.  It 
allows  the  cartage  to  be  deducted  from  any  payments  that 
may  have  been  previously  made.  Whether  any  had  been  so 
made  nowhere  appears,,  and,  if  they  had,  unless  they  were 
specially  made  upon  the  freight,  the  application  of  them  to 
the  cartage  would  be  unobjectionable. 

Decree  affirmed. 


Albebt  E.  Shaw  v,  Thomas  Collteb. 

On  the  hearing,  on  a  libel  in  pvtsonam^  the  District  Court  heard  sufficient  evi- 
dence to  show  that  the  principal  question  was  as  to  the  amount  due  by  the 
respondent,  as  owner  of  a  vessel,  jio  the  libellant,  as  its  master,  for  wages,  and 
then,  instead  of  taking  further  testimony  in  open  Court,  referred  it  to  a  Com- 
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missioner  to  take  proofs  as  to  the  nature,  extent,  and  value  of  the  eervice,  and 
as  to  credits  for  payments:  Held,  that  the  practioe  Was  proper,  as  not  prej- 
udidng  the  rights  of  the  respondent  and  saving  the  time  of  the  Court. 

(Before  Kelsok,  J.,  Southern  District  of  New  York,  October  Ist,  1859.) 

This  was  a  libel  in  personam^  filed  in  the  District  Court, 
to  recover  wages  due  to  the  libellant,  as  master  of  a  vessel 
owned  by  the  respondent.  The  District  Court,  at  the  hBaring 
of  the  cause,  heard  sufficient  evidence  to  show  that  thfi  libel- 
lant had,  as  master  oT  the  vessel,  been  in  the  employ  of  the  re- 
spondent, and  that  the  principal  question  was  as  to  the  amount 
due  for  the  service,  if  any,  and  referred  it  to  a  Commissioner 
to  take  proofs  as  to  the  nature,  extent,  and  value  of  the  ser- 
vice, and  as  to  the  payments  made,  or  other  deductions  to  be 
allowed,  if  any,  and  report  thereon.  The  case  was  heard,  ac- 
cordingly, before  the  Commissioner,  and  a  balance  was  re- 
ported in  favor  of  the  libellant,  of  $334.74,  which  report  was 
subsequently  confirmed  by  the  District  Court,  and  a  decree 
was  entered  for  that  amount  against  the  respondent,  who  then 
appealed  to  this  court. 

Welcome  H.  Beeie,  for  the  libellant. 

Dennis  McMahon^  for  the  respondent. 

Nelson,  J,  It  is  objected,  that  the  Court  en^ed  in  refer- 
ring the  cause  to  a  Commissioner,  instead  of  taking  the  testi- 
mony in  open  Court ;  but  I  cannot  perceive  any  foundation 
for  this  objection.  The  Court  had  ascertained,  from  the  hear- 
ing before  it,  that  the  main  questions  in  controversy^  were  in 
respect  to  the  accounts  between  the  parties,  as  master  and 
owner  of  the  vessel,  and  very  pruper,  therefore,  to  be  referred 
to  and  heard  by  a  Commissioner.  The  rights  of  the  respond- 
ent were  not  prejudiced,  a»  the  whole  case  could  afterwards 
be  presented  to  the  Court  upon  the  proofs,  and  exceptions  to 
the  Commissioner's  report;  and  much  of  the  valuable  time  of 
the  Court  was  saved  by  the  reference. 

Decree  aflirmed. 
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The  John  E.  Clayton. 

As  a  general  rule,  the  rate  of  salvage  allowed  in  the  case  of  a  vessel  found  dere- 
lict at  sea,  is  a  moiety  of  her  value ;  and  this,  except  in  very  special  cases,  is 
the  eAreme  limit. 

The  considerations  stated,  which  are  taken  into  account,  in  fixing  a  salvage 
compensation. 

An  allowance  by  the  District  Court,  as  salvage,  in  this  case,  of  two-fifths  of  the 
value  of  a  derelict  vessel,  reduced  by  this  Court  to  one-fourth  of  such 
value. 

(Before  NsLeoN,  J.,  Southern  District  of  New  York,  October  6th,  1869.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  to  re- 
cover salvage.  The  master  and  hands  of  the  sloop  Thomas 
£.  Crocker,  five  in  number,  were  on  their  way  to  the  fishing 
groimds,  which  were  about  thirty  miles  from  Sandy  Hook,  on 
the  morning  of  November  27th,  1856,  and,  when  some  twelve 
or  fifteen  miles  from  the  Hook,  discovered  a  vessel,  which  was 
afterwards  found  to  be  the  schooner  John  E.  Clayton,  on  her 
beam  ends,  with  a  large  hole  stove  in  her  side,  sufficiently  to 
have  sunk  her  instantly,  had  it  not  been  for  her  cargo,  which 
was  wood.  She  lay  in  the  open  sea,  about  two  miles  from 
their  track,  and,  when  reached,  it  was  ascertained  that  her 
crew  had  abandoned  her.  The  weather  was  fair,  but  the  sea 
somewhat  rough,  with  a  strong  breeze  from  the  land.  The 
sea  was  breaking  over  the  vessel,  and  drifting  her  further  from 
the  land.  It  was  necessary  to  strip  her  of  her  sails,  and  cut 
away  her  foremast,  in  order  to  right  her.  The  li bell  ants  were 
assisted  by  another  vessel,  the  Tobiatha,  and  both  vessels  were 
engaged  from  six  or  seven  o'clock  in  the  morning  till  two  in. 
the  afternoon,  in  righting  the  derelict  vessel  and  preparing  her 
to  be  towed  to  New  York.  They  reached  Jersey  City  about 
nine  o'clock  that  evening.  The  vessel  saved  was  admitted  to 
be  of  the  value  of  $3,000.  The  District  Court  allowed  a 
gross  sum  of  salvage,  to  the  amount  of  $1,200,  being  two- 
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fifths  of  the  value  of  the  vessel.     The  claimants  appealed  to 
this  Court. 

Frederick  R,  Sherman^  for  the  libellants. 

Ctiarles  Donohue^  for  the  claimants. 

Nelson,  J.  As  a  general  rule,  it  is  undoubtedly  true,  that 
the  rate  of  salvage  of  a  vessel  which  is  derelict  at  s^a,  is  a 
moiety  of  her  value.  This,  however,  except  in  very  special 
eases,  in  which  great  hardships  and  dangers  have  been  en- 
countered, is  the  extreme  limit.  The  Courts  always  look  to 
the  nature  and  character  of  the  service,  the  time  consumed  by 
the  salvors,  the  peril  involved  and  the  expense,  as  well  as  to 
the  situation  and  condition  of  the  vessel  saved  and  its  value, 
in  fixing  the  compensation ;  not  upon  the  idea  of  a  qiuintum 
meruit,  but  by  way  of  rewarding  the  service  in  proportion  to 
the  degree  of  merit  belonging  to  the  particular  case. 

Now,  in  the  present  case,  there  is  nothing  in  the  evidence 
showing  any  extraordinary  degree  of  merit,  or  any  great  sac- 
rifice of  time  or  money.  The  vessel  was  found  some  twelve 
or  fifteen  miles  from  the  bay  of  New  York,  within  two  miles 
of  the  track  of  the  salvors  on  their  fishing  expedition,  and 
only  a  day  was  consitmed  in  rsiising  and  bringing  the  derelict 
to  port.  The  weather  was  pleasant,  and  no  particular  hard- 
ship or  danger  was  encountered.  I  cannot  but  think  that  the 
amount  allowed  by  the  Court  below  exceeded  a  reasonable 
compensation  for  the  service,  and  that  one-fourth  of  the  value 
will  afford  ample  reward  to  the  salvors,  and  is  the  most  that 
should  be  awarded  under  the  circumstances. 

The  service  rendered  by  the  Tobiatha  seems  to  have  been 
very  slight,  according  to  the  evidence.  I  shall,  therefore,  mod- 
ify the  decree  of  the  Court  below,  by  awarding  to  the  Thomas 
E.  Crocker  and  hands  $600,  and  to  the  Tobiatha  and  hands 
$150,  without  costs  on  either  side  in  this  Court ;  the  costs  to 
the  libellants  in  the  Court  below,  as  there  decreed,  to  stand. 
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The  Fanny  Fosdick. 

The  question  of  usage,  as  to  the  stowage  of  wheat  in  bags,  in  the  presence  of 
kerosene,  in  a  general  ship,  considered. 

A  libel  in  rern^  filed  against  a  vessel,  to  recover  damages  for  ii^'ury  to  wheat  in 
bags  60  stowed,  the  injury  alleged  being  an  offensive  odor  imparted  to  the 
wheat  by  the  kerosene,  was  dismissed  on  the  ground,  as  to  a  part  of  the 
wheat,  that  there  was  no  sufficient  evidence  that  it  was'affected  by  such  odor, 
and,  as  to  the  rest,  that  the  testimony  was  conflicting,  and  that  the  odor  might 
have  been  removed  by  properly  ventilating  the  wheat,  after  its  delivery. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  8th,  1859.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  to  re- 
cover damages  for  injury  to  a  quantity  of  wheat,  shipped 
from  New  Orleans  to  New  York.  That  Court  having  dis- 
roissed  the  libel,  the  claimant  appealed  to  this  Court. 

Townsend  Scvdder^  for  the  libellants. 

Benjamin  F,  Mvdgett^  for  the  claimant. 

Nklson,  J.  The  wheat,  990  sacks,  containing  2,306  bush- 
els, was  put  on  board  the  vessel  in  the  month  of  December, 
1857,  and  arrived  at  New  York  on  the  10th  of  January  fol- 
lowing. The  vessel  was  a  general  ship,  engaged  in  carrying 
general  cargo,  and  had  laden  on  board,  with  the  wheat,  flour, 
sugar,  molasses,  hides,  oil,  &c.  It  is  claimed  that  the  wheat, 
when  it  was  discharged  at  New  York,  emitted  an  offensive 
smell,  as  if  impregnated  with  the  odor  of  kerosene,  or  Breck- 
enridge  coal  oil,  of  which  some  one  hundred  and  fifty  barrels 
had  been  stowed  in  the  hold  of  the  ship.  Two  hundred  bags 
of  the  wheat  were  stowed  in  the  hold,  on  barrels  of  flour, 
which  rested  on  a  ground  tier  of  bogheads  of  molasses.  The 
wheat  was  not,  however,  within  twenty  feet  of  the  oil.  The 
rest  of  the  wheat  was  stowed  between  decks.  The  cargo  was 
well  stowed  and  properly  cared  for  during  the  voyage,  unless 
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the  stowage  of  the  oil  in  tlie  presence  of  the  wheat  affords 
evidence  of  bad  and  unskilful  stowage,  and  want  of  due  care 
and  caution  in  the  transportation.  The  wheat  was,  when  dis- 
charged^  in  fine  condition  in  all  respects,  except  the  offensive 
odor.  This  smell,  .the  witnesses  state,  reduced  its  value 
some  twenty-five  cents  per  bushel. 

The  case,  upon  the  facts,  is  peculiar.  There  is  consider- 
able conflict  of  evidence,  upon  the  questions — (1)  whether  or 
not  there  was  any  stench  or  offensive  odor  emitted  from  the 
wheat,  when  delivered ;  (2)  whether,  if  there  was,  exposing 
it  to  the  air  a  short  time,  with  proper  ventilation,  would  not 
have  removed  the  smell ;  and  (3)  whether  coal  oil  would  pro- 
duce the  effect  sought  to  be  established  in  this  case,  it  being 
claimed,  as  the  result  of  actual  sliipments  with  assorted  car- 
goes, that  it  would  not.  The  solution,  doubtless,  of  this  con- 
trariety of  evidence,  may,  in  part,  be  found  in  the  fact,  that 
the  article  of  coal  oil  is  comparatively  new,  as  a  commodity 
in  the  trade,  and  its  effects  upon  other  cargo,  stowed  in  the 
same  hold  of  the  vessel,  are  not  yet  understood.  For  this  rea- 
son, I  am  not  prepared  to  say,  that  there  can  have  been  such  a 
dear  and  well-known  usage  and  custom,  in  respect  to  its  stow- 
age  with  other  cargo,  as  would  exempt  the  carrier,  within  the 
principle  of  the  case  oi  Baxter  v.  Ldand^  1  Blatchf.  C,  C.  jB., 
526.) 

But,  there  is  another  ground  upon  which,  on  the  facts  of 
the  c&e,  I  think  that  the  libel  was  properly  dismissed  by  the 
Court  below.  The  wheat  was  delivered  from  the  ship,  in  the 
sacks,  into  lighters,  and  was  discharged  from  the  sacks  into 
the  lighters  in  bulk,  mingling  the  portion  stowed  in  the  hold, 
which  was  in  the  vicinity  of  the  oil,  with  the  portion  stowed 
between  decks.  The  consignees  are  responsible  for  thus 
blending  the  two  parcels,  and  I  am  not  at  all  satisfied,  upon 
the  evidence,  that  the  portion  stowed  between  decks  was 
affected  by  the  disagreeable  odor  of  the  oil,  even  if  it  had  been 
otherwise  with  the  portion  stowed  in  the  hold.  As  it  respects 
the  two  hundred  bags  in  the  hold,  I  am  not,  in  the  conflict  of 
the  testimony,  disposed  to  interfere  with  the  decree.     Indeed, 
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I  am  inclined  to  think^  that,  if  6onie  care  had  been  l>e8towed 
in  airing  and  ventilating  the  wheat,  the  offensive  odor  would 
have  disappeared,  and  the  damages  would  have  been  slight,  if 
any.  A  sample  was  brought  into  the  Court  below,  which  the 
Judge  states,  in  his  opinion,  ^'  clearly  failed  to  show  that  it 
retained  any  discernible  effects  of  the  taint." 
The  decree  of  th^  Court,  dismissing  the  libel,  is  affirmed. 


Joel  Koubse  and  othebs 
BiCHARD  L.  Allen.    In  Equity. 

A  bill  in  Equity,  founded  upon  four  patents  for  improvements  in  reaping  ma- 
chines, they  being  improvements  intended  to  be  used  in  all  such  machines, 
and  not  limited  to  any  particular  machine,  and  not  being  necessarily  con- 
nected together  in  use,  is  not  bad  for  multifariousness,  on  demurrer,  where  it 
appears  that  the  machine  sued  contains  all  the  improvements. 

A  deduction  of  title  to  the  patents  being  set  forth  in  the  bill,  with  an  averment 
that  the  title  to  them  was  vested  in  the  plaintififs :  Held^  that  the  latter  aver- 
ment would  have  been  sufficient,  and  that  the  deduction  of  title  was  unnec- 
essary. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  October  13th,  1859.) 

This  was  a  demurrer  to  a  bill  in  Equity,  filed  to  restrain 
the  infringement  of  four  several  Letters  Patent  for  improve- 
ments in  reaping  machines. 

George  Oifford^  for  the  plaintiffs. 

J.  C,  Bancroft  Davia^  for  the  defendant. 

Nelson,  J.  I.  The  demurrer  to  this  bill  is  grounded 
mainly  upon  the  multifariousness  of  the  matters  set  up  in  the 
bill,  namely,  four  distinct  and  several  patents  for  as  many 
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improvements  entering  into  the  construction  of  what  is 
claimed  to  be  a  perfect  reaper.  These  improvements,  as  patent- 
ed, are  not  limited  to  the  improvement  of  any  particular  ma- 
chine, but  are  intended  to  be  used  in  any  or  all  of  this  class. 
Nor  are  the  improvements,  as  they  enter  into  the  construction 
of  the  machine,  necessarily  connected  together,  in  practical 
operation  and  use.  Any  one  or  more  of  them  may  be  omitted. 
Hence,  it  is  argued,  that  the  bill  sets  up  distinct  and  inde- 
pendent matters,  wholly  unconnected,  by  reason  whereof  the 
defendant  is  compelled,  in  his  answer,  to  unite  different  and 
distinct  matters,  dlspending  upon  different  and  distinct  proofs, 
thus  complicating  and  embarrassing  the  defence.  It  is,  nn- 
doubtedly,  true,  that  the  four  different  patents  set  forth  in  the 
bill,  upon  which  the  defendant  is  sought  to  be  enjoined,  and 
for  the  alleged  infringements  of  which  damages  are  claimed, 
call  for  separate  and  distinct  defences ;  and  the  objection  to 
the  bill  on  the  ground  of  ipultifariousness  would,  in  a  general 
sense,  seem  to  be  well  founded,  within  the  settled  rules  of 
Equity  pleading.  But,  on  looking  at  the  case  made  in  the 
biU,  I  am  inclined  to  think  the  objection  not  maintainable. 
The  bill  charges,  that  the  machine  made  and  used  by  the  de- 
fendant, and  sought  to  be  enjoined,  contains  all  the  improve- 
ments embraced  in  the  several  patents,  and,  hence,  the  act  of 
making,  vending  or  using  a  single  machine  constitutes  an  in- 
fringement of  all  of  them.  The  several  improvements  being 
capable  of  a  connected  use,  and  being  thus  connected  by  the 
defendant,  the  convenience  of  both  parties,  as  well  as  a  saving 
of  expense  in  the  litigation,  would  seem  to  be  consulted  in 
embracing  all  the  patents  in  one  suit. 

A  Court  of  Chancery  allows  distinct  and  separate  causes  of 
complaint  between  the  same  parties  to  be  joined  in  one  suit, 
in  order  to  avoid  multiplicity  of  actions,  unless  it  is  apparent 
that  the  defence  will  be  seriously  embarrassed  by  confounding 
different  and  unconnected  issues  and  proofs  in  the  litigation. 
In  this  case,  although  the  defences,  as  respects  the  several  im- 
provements, may  be  different  and  unconnected,  yet,  according 
to  the  allegations  in  the  bill,  so  far  as  the  question  of  making. 
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vending  or  using  the  machine  is  concerned,  the  infringement 
of  all  the  patents  is  involved,  and  to  this  extent,  they  are 
connected  with  each  other.  I  agree  that,  if  one  of  these  im- 
provements had  been  charged  to  have  been  used  upon  one 
machine,  and  another  upon  a  different  machine,  there  would 
have'  been  much  force  in  the  objections  taken  to  the  bill.  But, 
in  the  aspect  in  which  the  case  is  thus  presented,  I  think  they 
are  not  well  founded. 

It  has  not  been  unusual,  in  actions  at  law,  in  cases  of 
alleged  infringements  of  patents,  to  count  upon  two  or  more 
patented  improvements  upon  the  same  machine. 

II.  It  is  also  objected,  that  the  bill  does  not  set  forth  a 
complete  title  in  the  plaintiffs  to  the  several  patents.  The 
pleader  has  set  out  a  deduction  of  the  title  by  numerous 
assignments,  which  make  the  question  of  title  exceedingly 
complicated  ;  but,  as  far  as  I  have  been  able  to  look  into  it,  I 
have  discovered  no  defect.  I  think  this  deduction  of  title 
unnecessary,  and  that  a  simple  averment  that  the  title  to  the 
patents  was  vested  in  the  plaintiffs  would  have  been  sufficient. 
Such  an  averment  is  found  in  this  bill,  in  addition  to  the 
special  title  set  forth. 

The.demurrer  is  overruled,  and  the  defendant  is  directed 
to  answer. 


EbEN  B.  OkoCKEB  AND  OTHEB6  VS.  HkMAN  J.  KeDFIELD. 

Chinese  coin  known  in  China  as  "  copper  cash,"  composed  of  copper  and  lead, 
and  copper  and  nickel,  and  used  in  China  as  money  by  count,  is  not  entitled 
to  be  imported  into  this  country  free  of  duty,  under  Schedule  I  of  the  tariff 
Act  of  July  30th,  1846  (9  C,  S,  Siat  at  Large^  49)  as  "coins,  gold,  silver  and 
copper,"  unless  it  is  imported  to  be  used  as  a  part  of  the  currency  of  this 
country,  or  is,  at  the  time  of  its  importation,  a  part  of  such  currency. 

Otherwise,  it  is  chargeable  with-  a  duty  of  five  per  centy  under  Schedule  H  of 
said  Act,  as  "  copper,  when  old,  and  fit  only  to  be  re-manufactured." 

Where  money  is  paid  for  duties  on  imports,  before  a  protest  against  such  pay- 
ment is  made,  the  duties  cannot  be  recovered  back. 
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And,  where  money  is  deposited  with  a  Collector  of  customs,  wherewith  to  pay 
the  duties  when  they  shall  be  ascertained,  and  the  duties  are  afterwards  as- 
certained, and  then  a  protest  is  made  against  the  payment,  the  protest  is  too 
late,  the  money  not  having  been  paid  oompulsorily.  in  order  to  get  possession 
of  the  goods. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  October  14th,  1859.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  alleged  excesses  of  duties  paid  under 
protest,  on  a  shipment  of  Chinese  coin,  and  on  a  shipment  of 
jute. 

Almon  W,  Griswold^  for  the  plaintiffs. 

Charles  S.  Hunb^  {Assistant  District  Attorney^)  for  the 
defendant. 

Nelson,  J.  The  coin  shipped  was  one  thousand  boxes, 
and  is  described  in  the  invoices  as  "  copper  cash."  It  appears, 
from  the  evidence, in  the  case,  that  this  description  of  coin,  at 
the  time  of  the  importation  from  China,  passed  in  that  coun- 
try by  count  as  money,  and  was  known  by  the  designation  of 
"  copper  cash,"  being  the  only  coin  in  China ;  and  that  the 
pieces  were  composed  of  60  per  cent,  to  70 per  cent,  of  copper, 
and  ZO per  cent,  to  40 per  cent,  of  lead  or  nickel.  The  plain- 
tiffs claim  that  the  article  was  entitled  to  be  imported  into 
this  country  free  of  duty,  under  Schedule  I  of  the  tariff  Act 
of  July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  49,)  within  the 
words  "  coins,  gold,  silver  and  copper."  The  Collector  claims 
that  it  fell  under  the  description  in  Schedule  H,  "  copper 
when  old  and  fit  only  to  be  re-manufactured,"  and  was  charge- 
^  able  with  a  duty  of  five  ^p^  cent. 

The  purpose  for  which  the  coin  was  imported  is  nowhere 
stated  in  the  case.  Some  light  might,  I  think,  have  been 
thrown  upon  the  question,  if  evidence  had  been  given  on  this 
point ;  for,  I  am  inclined  to  think  that  the  clause  in  the  free 
list  has  reference  to  coins  that  are  imported  into  the  country 
for  circulation  as  money.    Inasmuch  as  no  such  purpose 
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appears  in  respect  to  the  coin  in  question,  and  no  inference 
can  be  drawn  to  this  effect  from  the  description  or  designation 
of  the  article,  the  better  opinion  is,  that  it  has  been  properly 
arranged  under  Schedule  H,  within  the  terms  above  referred 
to.  At  least,  in  my  view  of  the  clause  in  the  free  list,  I  am 
of  opinion,  that  the  article  in  question  cannot  be  brought 
within  it,  without  first  proving  that  it  was  imported  to  be 
used  as  part  of  the  currency  of  the  country,  or  that  it  was,  at 
the  time  of  the  importation,  a  part  of  such  currency. 

As  it  respects  the  excess  of  duty  claimed  to  be  recovered 
upon  the  shipment  of  jute,  it  is  a  sufficient  answer  to  say  that 
the  protest  is  defective.  It  appears,  on  the  face  of  it,  that  the 
money  was  paid,  and  in  the  hands  of  the  Collector,  before  the 
protest  was  made  against  the  payment  of  the  duty  and  the 
penalty.  There  is  no  date  to  it,  but  the  inference  is  unavoid- 
able from  the  facts  stated  in  it.  Indeed,  a  balance  is  still  in 
the  hands  of  the  Collector,  of  $92.85.  It  is  said,  that  the 
money  was  only  deposited  with  the  Collector  as  a  security  for 
the  payment  of  the  duties  when  ascertained,  and  that  the 
application  did  not  take  place  till  the  ascertainment  of  the 
duties.  Admitting  this  to  be  so,  I  do  not  agree  to  the  conse- 
quence claimed.  The  money  deposited  was  to  be  applied  by 
the  Collector  to  the  duties,  and  it  cannot  be  said,  afler  this, 
that  it  was  paid  compulsorily,  in  order  to  get  possession  of  the 
goods.  The  protest,  after  the  duties  were  ascertained,  came 
too  late. 

I  do  not  think  that  the  suit  should  be  sustained  for  the 
$92.85,  as  that  sum  was  tendered  to  the  plaintiffs  before  suit 
brought.  They  knew,  at  all  times  after  the  ascertainment  of 
the  duties,  that  that  sum  was  ready. for  them. 

Judgment  for  defendant. 
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Where  the  usual  chare:e  for  commissions  on  goods  purchased  in  China  was  two 
per  cent. :  Beidy  that  it  was  erroneous  for  the  Custom-House,  on  the  entry  of 
such  goods  in  this  country,  on  their  importation,  to  increase  the  charge  for 
commissions. 

The  market  value  at  the  port  of  exportation  is  to  be  taken  as  the  price  of  the 
goods,  and,  where  a  purchaser  has  had  a  discount  allowed  to  him  on  his  pur- 
chase, he  is  not  entitled  to  have  such  discount,  deducted  from  the  invoice 
value  of  the  goods. 

Where  the  appraisers,  on  the  entry  of  goods,  did  not  raise  their  invoice  value, 
but  added  thereto  an  arbitrary  and  fictitious  charge  for  export  duty  at  the 
port  of  exportation :  ffeldf  that  such  addition  was  erroneous. 

(Before  NsusON,  J.,  Southern  District  of  New  York,  October  14th,  1859.) 


This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  paid  under 
protest. 

Almon  W.  Oriswcld^  for  the  plaintiffs. 

Charles  H.  Hunt^  (Assistant  District  Attorney^  for  the 
defendant. 

Nelson,  J.  The  goods  in  this  case  were  imported  from 
China.  No  question  has  been  made  upon  the  invoice  value 
at  the  port  of  shipment.  The  objections  are  confined  to  the 
additional  charges  made  at  the  Custom-House,  thereby  in- 
creasing the  dutiable  value. 

1.  ITie  first  is,  that  one-half  of  one  per  cent,  was  added  to 
the  charge  for  commissions  in  China,  making  them  two  and 
one-half  per  cent.j  when  the  usual  rate  is  onlj  two  per  cent. 
The  proof  in  the  case  is  full,  that  two  per  cent,  only  was 
charged,  and  that  it  is  the  usual  rate  of  commissions.  It  was 
error,  therefore,  to  add  the  one-half  of  one  ^^r  cent. 

2.  It  is  objected,  that  the  Collector  erred  in  striking  from 


882  SOUTHERN  DISTRICT  OP  NEW  YORK, 

Rieas  v.  Redfleld. 

the  invoice  tv;opercent,  discount  from  the  invoice  value,  which 
discount  was  made  to  the  purchaser  of  the  goods ;  and  it  is 
claimed  that  this  abatement  in  the  price  is  generally  made 
according  to  the  usage  of  the  trade  in  China.  The  answer  to 
this  objection  is,  that  the  market  value  at  the  port  of  exporta- 
tion  is  the  criterion  to  govern  the  officers  of  the  Customs,  and 
any  discounts  that  may  be  made  to  the  parties  purchasing  are 
not  to  be  taken  into  account.  These  discounts  may,  and  often 
do,  depend  upon  the  particular  terms  of  the  purchase. 

There  are  cases  which  have  been  heretofore  before  the 
Court,  in  which  it  appeared  that  the  trade  in  the  foreign 
country  had  agreed  upon  a  rate  of  prices  for  certain  classes  of 
goods,  and,  as  the  price  subsequently  fluctuated,  made  a  dis- 
count, if  the  price  fell  below,  or  an  addition  if  it  rose  above 
the  standard,  as  a  mode  of  lixii)g  the  market  value  at  the 
time.  The  Court  held,  that  an  arbitrary  rejection  of  the  dis- 
count, under  the  circumstances  stated,  at  tlie  Customs,  in  as- 
certaining the  dutiable  value,  was  erroneous.  But  the  present 
case  is  altogether  a  dififerent  one,  and  is  not  governed  by  the 
principle  of  that  class  of  cases. 

3.  An  addition  was  made  by  the  appraisers  to  the  invoice 
value,  in  the  shape  of  a  charge  for  export  duty  at  the  port  of 
shipment,  which,  as  is  shown  in  the  case,  had  no  existence. 
This  duty,  when  not  found  in  the  invoice,  is  paid  by. the  seller 
of  the  goods  to  the  Government,  and  enters  into  the  invoice 
value  of  the  article.  One  of  the  appraisers,  who  was  a  wit- 
ness in  the  case,  admits  that  the  invoice  value  was  not  raised 
by  an  appraisement;  and  that  the  addition  of  the  export 
charge  was  made  upon  the  idea  that  the  invoice  value  of  the 
goods  was  too  low,  Tliis  was  an  error.  If  the  appraisers 
regarded  the  invoice  value  as  too  low,  they  should  have  raised 
it  by  appraisal  in  the  ordinary  way,  which  would  have 
afforded  the  importer  the  right  of  appeal  to  the  merchant 
appraisers,  instead  of  adding  an  arbitrary  and,  as  it  appears,  a 
fictitious  charge  for  exportation. 

The  plaintiffs  are  entitled  to  a  judgment  for  the  excess 
arising  from  the  claim  of  two  and  one-half  instead  of  two  j}er 
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cent,  cOniraiBsions,  and  also  from  the  charge  for  export  duty. 
The  amount  will  be  settled  bj  the  clerk,  if  the  counsel  do  not 
agree  upon  it.  ' 


The  United  States 
John  McKewan  and  William  Hall. 

Where,  in  an  action  of  debt  brought  by  the  United  States  against  two  defend- 
ants, on  a  bond,  it  was  set  up,  in  defence,  that  the  bond  was  g^ven  for  an  an- 
tecedent debt,  consisting  of  duties  due  at  the  Custom-House,  the  payment  of 
which  was  secured  by  a  bond  executed  by  one  of  the  defendants  and  another 
person,  that  more  than  twenty  years  had  elapsed,  after  the  giving  of  the  first 
bond,  before  the  execution  of  the  second,  that  no  demand  of  payment  had 
been  made  in  the  meantime,  that  the  defendants  executed  the  second  bond 
without  a  knowledge  of  this  defence  to  the  claim,  and  that  they  were  ad- 
vised by  the  agent  of  the  plaintiffs  that  there  was  no  defence  to  the  demand  : 
Eddj  that  this  w.a8  no  defence  to  the  action. 

Before  Nblson,  J.,  Southern  District  of  I^ew  York,  October  14th,  1859.) 

This  was  an  actfon  of  debt,  upon  a  bond  executed  by  the 
defendants  to  the  plaintiffs,  December  14th,  1855,  in  the  pen- 
alty of  $2,300,  conditioned  for  the  payment  of  $1,137.15,  in 
several  instalments. 

Charles  H,  Hunt^  {Assistant  District  Attorney^)  for  the 
plaintiffs. 

Archibald  Q.  Rogers^  for  tlie  defendants. 

Nelson,  J.  The  defence  set  up  in  this  case  is,  that  the 
bond  was  given  for  an  antecedent  debt,  consisting  of  duties 
due  at  the  Custom-House,  the  payment  of  which  was  secured 
by  three  several  bonds,  dated  in  tlie  year  1882,  (the  month 
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not  given,)  executed  by  McKewan,  one  of  the  defendants, 
and  one  William  G.  Marshall ;  that  more  than  twenty  years 
had  elapsed,  after  the  giving  of  th^  first  three  bonds,  before 
the  execution  of  the  bond  sued  on  ;  that  no  demand  of  pay- 
ment had  been  made  in  the  meantime ;  that  the  defendants 
executed  the  new  bond  without  a  knowledge  of  this  defence 
to  the  claim,  and  in  ignorance  of  their  rights ;  and  that  they 
were  advised  by  the  agent  of  the  plaintiffs  that  there  was 
no  defence  to  the  demand.  The  Judge  at  the#Circuit  over- 
ruled this  defence,  and  directed  a  verdict  for  the  plaintiffs, 
and  it  requires  no  argument  or  authority  to  show  that  this 

ruling  was  correct. 

New  trial  denied. 


Christopher  Bischoff  and  othsbs 

■ 

vs. 

m 

Hugh  Maxwell. 

Under  the  8th  section  of  the  Tariff  Act  of  July  30th,  1846,  (9  U.  8.  StaL  at 
Larg^j  43,)  where  goods  are  imported  by  their  manufacturer,  they  are  not 
subject  to  an  additional  duty  or  penalty  of  20  per  cent  of  their  value,  for 
undervaluation  in  the  invoice. 

But,  in  such  case,  they  are  subject,  under  the  lYth  section  of  the  Tariff  Act  of 
August  30th,  1842,  (6  Id.  564,)  to  a  penalty  of  60  per  cent  of  the  duty. 

(Before  Nelsdn,  J.,  Southern  District  of  New  York,  October  15th,  1859.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  a  penalty  of  20j)er  cent  on  the 
value  of  the  goods,  exacted',  under  protest,  for  the  underval- 
uation of  silks,  on  their  entry  at  the  Custom-House.  It  was 
claimed,  that  the  imposition  of  the  penalty,  which  amounted 
to  $598.20,  was  warranted  by  the  8th  section  of  the  Act  of 
July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  48.) 
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Almon  W.  Griswold,  for  the  plaintiffs. 

CharleB  H,  Hunty  {Assistant  District  Attorney^  for  the 
defendant. 

Nelson,  J.  The  ground  upon  which  this  suit  is  sought 
to  be  sustained  is,  that  the  goods  were  imported  by  the  man- 
ufacturers, and  that  the  case  is,  therefore,  not  within  the  8th 
section  of  the  Act  of  July  30th,  1846,  as  that  is  limited  to 
importations  of  goods  purchased.  The  fact  appears,  from  the 
oath  of  one  of  the  plaintiffs,  on  the  original  invoice,  certified 
by  the  counsel,  that  they  were  the  manufacturers,  and  must 
have  come  under  the  notice  of  the  Collector,  and  the  apprais- 
ers at  the  Customs  must  be  deemed  to  have  been  advised  of 
it.  It  is,  also,  fully  confirmed  by  the  evidence  on  the  trial. 
Protest  was  duly  made  against  the  payment  of  the  penalty, 
and  the  exaction  was,  therefore,  not  warranted  hy  law. 

But  the  case  falls  within  the  17th  section  of  the  Tariff 
Act  of  August  30th,  1842,  (5  U.  S.  Stat,  at  Large,  564,) 
which  imposes,  for  undervaluation,  a  penalty  of  50  per  cent, 
of  the  duty.  The  plaintiffs  are,  therefore,  entitled  only  to 
the  amount  exacted,  after  deducting  the  oO per  cent  penalty, 
with  interest.  The  clerk  will  settle  the  amount  for  which 
judgment  is  to  be  entered,  if  it  be  not  agreed  on  by  the 
counsel. 


The  TTNrrED  States 
Morris  Wiloox,  impleaded  wtth  Samitel  C.  Albro. 

Under  tho  let  section  of  the  Act  of  March  3d,  1823,  (3  U,  S.  Siat  at  Large^  7*71,) 
it  is  a  felony  to  transmit  to  the  Pension  Office  forged  papers  in  support  of  a 
claim  for  bounty  land  under  an  Act  of  Congress. 
VOL.  rv.— 25 
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The  word  ''claim,"  in  that  section,  is  not  limited  to  a  demand  for  moaej,  but 
extends  to  such  a  claim  for  bounty  land. 

An  indictment  for  transmitting  such  forged  papers,  need  not  show  that  the 
forged  papers  stated  all  the  facts  neoetsarj  to  be  established  in  order  to 
entitle  the  party  to  the  bounty  land,  provided  it  shows  that  they  were  trans- 
mitted for  the  purpose  of  obtaining  the  allowance  of  the  claim  for  the 
bounty  land  applied  for. 


(Before  Hall,  J.,  Northern  District  of  New  York,  October  18th,  1859.) 

Tins  was  a  demurrer  to  an  indictment.  Tlie  indictment 
contained  two  counts,  each  founded  upon  the  1st  section  of 
the  Act  of  Congress  of  March  3d,  1823,  (3  U.  S.  Stat  at  Large^ 
771,)  which  provides,  tliat  if  any  pei'son  or  persons  "'shall 
transniit  to,  or  present  at,  or  cause  or  procure  to  be  transmitted 
to,  or  presented  at,  any  office  or  officer  of  the  Government  of 
the  United  States,  any  deed,  power  of  an  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited, 
every  such  pereon  shall  be  deemed  and  adjudged  guilty  of  felo- 
ny," &c.  The  first  count  set  forth,  that  "  Samuel  0.  Albro  and 
Morris  Wilcox,  lateof  Whitestown,  in  the  county  of  Oneida  and 
State  of  Kew  York,  heretofore,  to  wit,  on  tlie  tenth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-eight,  at  Whitestown,  in  the  county  of  Oneida,  in 
the  Northern  District  aforesaid,  and  within  the  jurisdiction  of 
this  Court,  did  feloniously  transmit  to,  and  present  at,  the 
office  of  the  Commissioner  of  Pensions,  of  the  Department  of 
the  Interior,  of  the  United  States  of  America,  a  certain  false, 
forged  and  counterfeit  writing,  in  support  of  and  in  relation 
to  a  claim  for  bounty  land  against  the  United  States,  which 
purported  to  be  the  genuine  and  true  declaration  and  affidavit 
of  llenry  West,  and  made  out  and  subscribed  and  sworn  to 
for  the  purpose  of  obtaining  the  bounty  land  to  which  the  said 
Henry  West  was  or  might  be  entitled,  under  the  Act  of  Con- 
gress approved  the  third  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-five,  and  attached 
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thereto  and  connected  therewith  was  what  purported  to  be 
the  affidavits  of  Charles  H.  Williamson  and  Charles  Bowers, 
and  the  certificate  of  said  Morris  Wilcox,  a  justice  of  the 
peace  within  and  for  the  county  of  Oneida,  which  said  false, 
'  forged  and  counterfeited  writing  is  in  words  and  figures  as 
follows :  '  Declaration  of  an  officer  or  soldier  who  has  not 
received  bounty  land.  State  of  New  York,  County  of  Oneida, 
ss.  On  this  tenth  day  of  August,  A.  D.  1858,  before  me, 
Morris  Wilcox,  a  Justice  of  the  Peace  within  and  for  the 
county  and  State  aforesaid,  personally  appeared  Henry  West, 
aged  74  years,  a  resident  of  Newport,  Herkimer  County,  in 
the  State  of  New  York,  who,  being  sworn  according  to  law, 
declares  that  he  is  the  identical  Henry  West  who  was  a  musi- 
cian in  the  company  commanded  by  Captain  Benjamin  Minor, 
in  the  12th  Kegiment  of  detached  militia,  commanded  by 
John  S.  Vandalson,  in  the  war  with  Great  Britain,  declared 
by  the  United  States  on  the  18th  day  of  June,  1812;  that  he 
entered  the  service  at  Schenectady,  New  York,  on  or  about 
the  first  day  of  September,  A.  D.  1812,  for  the  term  of  six 
months,  and  continued  in  actual  service  in  said  war,  for  the 
term  of  about  six  months,  and  was  honorably  discharged  at 
Sackett's  Harbor,  New  York,  on  or  about  the  first  day  of 
March,  A.  D.  1818.  He  makes  this  declaration  for  the  pur- 
pose of  obtaining  the  bounty  land  to  which  he  may  be  entitled 
under  the  "  Act  in  addition  to  certain  Acts  granting  bounty 
land  to  certain  officers  and  soldiere  who  have  been  engaged  in 
the  military  service  of  the  United  States,"  passed  March  3d, 
1855.  He  also  declares,  that  he  has  not  received  a  warrant 
for  bounty  land  under  this  or  any  other  Act  of  Congress,  nor 
made  any  application  therefor.  Henry  West.  We,  Charles 
H.  Williamson,  and  Charles  Bowers,  residents  of  Whitestown, 
County  and  State  aforesaid,  upon  our  oaths  declare,  that  the 
foregoing  declaration  was  signed  and  acknowledged  by  Henry 
West  in  our  presen(*,e,  and  that  we  believe,  from  the  appear- 
ance and  statements  of  the  applicant,  that  he  is  the  identical 
person  he  represents  himself  to  be.  Signatures  of  witnesses  : 
Charles  H.  Williamson,  Charles  Bowei-s.     The  foregoing  dec- 


388  NORTHEaftN  DISTRICT  OF  NEW  YORK, 


United  States  v.  Wfloox. 


laration  and  aflSdavit  was  sworn  to  and  subscribed  before  me, 
the  day  and  year  above  written  ;  and  I  certify,  that  I  know 
the  affiants  to  be  credible  persons,  that  the  claimant  is  the 
person  he  represents  himself  to  be,  and  that  I  have  no  interest 
in  this  claim.  Morris  Wilcox,  Justice  of  the  Peace ' — which 
writing  was  transmitted  to,  and  presented  at,  the  said  office  of 
the  Commissioner  of  Pensions,  by  said  Samuel  C.  Albro  and 
Morris  Wilcox,  with  intent  to  defraud  the  said  United  States, 
they,  the  said  Samuel  C.  Albro  and  Morris  Wilcox,  then  and 
there  knowing  the  same  to  be  false,  forged  and  counterfeited, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the  said  United  States  of 
America  and  their  dignity."  The  second  count  was,  in  form 
and  substance,  the  same  as  the  iii*st  count,  except  that  the 
charge  in  the  second  count  was  for  causing  and  procuring  the 
papers  referred  to,  to  be  transmitted  to  and  presented  at  the 
Pension  Office,  instead  of  transmitting  and  presenting  them, 
as  charged  in  the  first  count. 

Hall,  J.  The  questions  raised  by  the  demurrer  to  the 
indictment  are  substantially  the  same  in  regard  to  each 
count.  The  papers  referred  to,  and  set  forth,  in  the  two 
counts  are  the  same,  and,  in  respect  to  eacli,  it  was  argued, 
that  the  word,  "  claim,"  as  used  in  the  statute,  can  have  refer- 
ence only  to  a  demand  for  money,  and  does  not  embrace  a 
claim  for  bounty  land.  It  is  conceded  that,  if  the  word 
"  claim  "  stood  alone,  it  might  apply  to  a  demand  for  bounty 
land,  but  that,  as  used  in  the  statute,  in  connection  with  the 
,  word  "  account,"  it  is  entirely  inapplicable  to  a  claim  of  the 
kind  mentioned  in  the  indictment. 

There  can  be  no  doubt  that  the  word  '*  claim,"  standing 
by  itself,  and  unrestricted  by  the  use  of  the  word  "  account," 
and  the  other  language  of  the  section  in  which  it  is  found, 
and  with  which  it  is  connected,  would  embrace  a  claim  for 
bounty  land,  as  well  as  a  claim  for  money ;  and  I  do  not  see 
that  the  connection  in  which  it  is  used,  or  the  other  parts  of 
the  section  in  which  it  is  found,  have,  in  any  measure,  re- 
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stricted  its  ordinary  meaning,  or  indicated  an  intention  not  to 
embrace  within  the  statute  a  claim  for  bounty  land,  as  well  as 
one  for  a  pension,  or  for  a  sum  of  money  due  under  a  contract 
with  the  Government.  Indeed,  I  think  the  difference  in 
the  terms  used  in  the  different  portions  of  this  section,  and 
the  addition  of  tlie  word  "  claim,"  in  that  portion  of  the  sec- 
tion upon  which  this  indictment  is  founded,  afford  strong 
evidence  that  claims  of  this  description  are  intended  to  be 
embraced.  The  first  part  of  the  section  is,  by  its  terms,  ex- 
pressly limited  to  acts  done  for  tlie  purpose  of  obtaining  or 
receiving,  or  of  enabling  others  to  obtain  or  receive,  "  any 
sum  or  sums  of  money ; "  but,  in  the  portion  of  the  sec- 
tion under  which  this  indictment  has  been  found,  the  lan- 
guage is  changed,  and  the  transmitting,  &c.,  of  any  false, 
altered,  forged  or  counterfeited  writing,  "  in  support  of,  or  in 
relation  to,  any  account  or  claim,"  is  declared  criminal. 
There  is  no  evidence  of  an  intention  to  restrict  this  lancjuajre, 
so  as  to  make  this  portion  of  the  statute  applicable  only  to  a 
mere  money  claim,  and  I  do  not  doubt,  that  the  statute  ex- 
tends to  such  a  case  as  that  mentioned  in  the  indictment. 
The  careful  addition,  after  the  word  "  account,"  of  a  term  of 
a  much  broader  signification,  and  the  use  of  the  very  compre- 
hensive language  which  imnjediately  precedes  those  terms, 
satisfy  me  that  it  was  the  intention  of  Congress  to  embrace 
all  claims,  whether  for  land  or  money,  and  that  the  construc- 
tion insisted  upon  by  the  defendant  cannot  be  maintained. 

It  was  also  insisted,  that  the  indictment  was  bad,  because 
the  claim  or  declaration  of  the  supposed  applicant,  set  out  in 
full  in  each  count  of  the  indictment,  does  not  state  all  the 
facts  necessary  to  be  established  in  order  to  entitle  the  party 
to  bounty  land  under  the  act  therein  referred  to.  I  cannot 
think  that  this  objection  is  well  taken.  The  declaration  states 
facts  necessary  to  be  stated  in  order  to  obtain  the  examination 
of  rolls,  records,  and  other  proofs  in  the  Pension  Ofiice,  which 
may  show  that  the  applicant  is  entitled  to  the  bounty  land 
claimed,  and  is  believed  to  be  in  the  general  form  required  at 
the  Pension  Office ;  but  it  does  not  state  specifically  that  the 
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applicant  was  mustered  or  called  into  the  service  of  the  United 
States,  or  paid  by  the  United  States,  nor  does  it  state  other 
facts  necessary  to  be  established  by  record  proof  or  otherwise, 
before  the  claim  could  be  properly  allowed.      Snch  defects, 
and  farther  proof,  when  the  records  are  insufficient,  are  fre- 
quently supplied  by  supplementary  declarations  or  affidavits, 
and  the  omission  to  make  a  false  or  forged  declaration  perfect 
in  those  respects,  does  not,  in  my  judgment,  change  the  case. 
If  transmitted  to  the  Pension  Office  for  the  purpose  of  obtain- 
ing the  allowance  of  the  claim  for  the  bounty  land  applied 
for,  it  is  not  the  less  transmitted  in  relation  to  and  in  support 
of  a  claim  against  the  Government,  because  it  happens  to  be 
insufficient  or  defective,  whether  it  be  sent  under  the  supposi- 
sion  that  it  is  in  itself  sufficient,  or  with  a  knowledge  of  its  in- 
sufficiency, and  with  the  intention  to  supply  its  defects  by 
supplementary  or  additional  papers,  or  under  the  expectation 
that  the  Pension  Office  records  will  furnish  all  the  other  evi- 
dence required.     Besides,  I  am  inclined  to  think  that  the  de- 
claration set  out  in  the  indictment  would  have  been  held  suf- 
ficient by  the  Pension  Office,  if  the  rolls  of  the  company  or 
regiment  therein    referred   to,   in  possession   of  the  proper 
office*'  at  Washington,  had  established  the  fact  that  the  appli- 
cant bad  served  as  stated,  and  had  been  mustered  into  the  ser- 
vice of  the  United  States,  and  paid  by  its  officere  for  such 
service  as  would  entitle  him  to  the  bounty  land  desired.      If 
the  construction  insisted  upon  by  the  learned  counsel  for  the 
defendant  should  be  adopted,  it  would  be  easy  to  defraud  the 
United  States,  without  danger  of  conviction,  under  this  stat- 
ute, because  each  declaration,  and  every  subsequent  paper 
separately  transmitted,  might  be,  in  itself,  insufficient,  whilst 
the  papers  transmitted  at  diiferent  times,  might,  when  taken 
together,  fully  establish  the  claim  made. 

The  demurrer  to  the  indictment  must  be  overruled,  but 
the  defendant  will  be  allowed  to  plead  at  the  present  term. 
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The  United  States  vs.  Morris  Wilcox. 

An  indictment  in  this  Court,  for  perjury,  alleged  to  have  been  committed  on  an 
examination  before  A.  C,  "  a  Commissioner  of  the  United  States  duly  ap- 
pointed," but  not  stating  how,  or  by  whom,  or  under  what  statute,  or  for 
what  purpose,  such  Commissioner  was  appointed,  is  bad,  on  demurrer. 

The  indictment  should  set  out  the  name  and  official  title  of  the  officer  before 
whom  the  oath  was  administered. 

An  indictment  for  perjury,  alleged  to  have  been  committed  on  an  examination 
of  a  person  charged  with  a  crhne  agfainst  a  law  of  the  United  States,  should 
show  what  the  particular  crime  was. 

The  Actof  April  30th,  1790,  (1  U.  S.  SkU,  at  Large,  116,  117,  §§  19,  20,)  in 
reference  to  the  forms  of  indictment  for  perjury  and  subornation  of  peijury, 
does  not  dispense  with  the^^necessity  of  such  averments,  j 

(Before  Hall,  J.,  Northern  District  of  New  York,  October,  1859.) 

Tnis  was  a  demurrer  to  an  indictment  for  perjury. 

• 

Hall,  J.  The  indictment  alleges  the  perjury  to  have 
been  committed  on  "  an  examination  of  certain  persona 
charged  with  crimes  or  offences  against  the  laws  of  the 
United  States,"  before  Aurelian  Conkling,  Esq.,  "  a  Commis- 
sioner of  the  United  States,  duly  appointed  according  to  law, 
and  having  competent  authority  and  power  to  arrest  offenders 
for  any  crime  or  offence  against  the  United  States,  and  to  ex- 
amine tliesame,  and  to  imprison  or  hold  the  same  to  bail,  and, 
in  the  proceedings  and  matters  before  him,  in  relation  to  of- 
fences and  offendei's,  as  aforesaid,  to  administer  oaths  and  ex- 
amine witnesses,  and  in  the  matters  and  proceedings  relating 
to  and  concerning  the  offences  and  crimes  charged  against" 
the  persons,  &c.,  named  in  the  indictment ;  but  the  indict- 
ment does  not  state  how,  or  by  whom,  or  under  what  statute, 
or  for  what  purpose,  such  Commissioner  was  appointed. 

The  case  of  United  States  v.  Stowell^  (2  Curtis^  C,  G.  R,^ 
153,)  is  in  point  to  show,  that  this  is  not  a  sufficient  common 
law  averment  of  the  legal  authority  and  jurisdiction  of  Com- 
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miesioiier  Conkling  to  administer  the  oath  under  \vhich  it  is 
alleged  the  defendant  co;nmitted  the  offence  cliarged  ;  and, 
unless  such  an  averment  is  rendered  unnecessary  by  the  Act 
of  Congress  of  April  30th,  1790,  (1  U.  S,  Stat,  at  Large  116, 
117,  §§  19,  20,)  in  reference  to  the  forms  of  indictment  for 
perjury  and  subornation  of  perjury,  the  indictment  is  cleai'ly 
bad  for  that  reason. 

I  have  examined,  with  some  care,  the  question  whether 
the  statute  referred  to  authorizes  this  form  of  pleading,  and 
my  conclusion  ig  that  it  does  not.  The  allegation  is,  that  Mr. 
Conkling  was  a  Commissioner  of  the  United  States  ;  not  of 
the  Circuit  Court  of  the  United  States,  or  appointed  by  the 
Circuit  Court  of  the  United  States.  Commissioners  of  the 
United  States,  in  the  ordinary  sense  of  that  term,  have  not 
the  powers  alleged  to  have  been  possessed  by  this  Commis- 
sioner. Although  the  language  of  the  statute  refen'ed  to  is 
very  broad,  I  do  not  think  it  dispenses  with  the  necessity  of 
setting  out  the  true  and  proper  designation  of  the  Court,  or 
the  name  and  official  title,  designation  or  character  of  the 
officer  before  whom  the  oath  was  administered.  This,  it 
strikes  me,  is  of  the  substance  of  the  offence,  and  not  mere 
matter  of  form.  The  setting  forth  of  the  commission,  or  the 
particular  powers  and  authority  of  the  officer,  and  the  source 
whence  they  are  derived,  is  not  necessary,  if  he  is  alleged  to 
hold  an  office  which  apparently  confers  upon  him  the  author- 
ity to  administer  the  oath  in  the  particular  case  specified. 
This  being  done,  the  general  allegation,  that  he  had  compe- 
tent authority  to  administer  the  oath,  is  declared  to  be  suffi- 
cient. {The  People  v.  Phelps^  5  WendelZ  9,  19  ;  The  Queen 
V.  Overton^  4  Ad.  c&  EIZ.^  new  series^  83.)  But,  there  is  no 
distinct  and  precise  allegation  that  this  Commissioner  had 
competent  authority  to  administer  the  particular  oath  stated, 
and,  therefore,  the  requirement  of  the  statute  has  not  been 
complied  with  ;  and,  certainly  the  indictment  would  be  bad  at 
common  law. 

It  was  also  objected,  upon  the  argument  of  the  demurrer, 
that  the  indictment  does  not  show  that  the  proceeding  before 
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the  Commissioner  was  one  in'which  an  oath  was  required,  so 
as  to  bring  the  case  within  the  18th  section  of  the  Act  of 
March  3d,  1825,  (4  U.  S.  Stat,  at  Large,  118,)  on  which  the 
indictment  is  founded.  In  this  respect,  also,  the  indictment 
is  bad.  It  is  not  enough  to  allege  that  the  persons  named 
were  charged  with  a  crime  or  offence  against  a  law  of  the 
United  States,  for  that  is  a  conclusion  of  law,  but  the  particu- 
lar charge  should  be  stated.  The  Act  of  Congress,  before  re- 
ferred to,  does  not  dispense  with  this  statement.  {The  Queen 
V.  Overton,  4  Ad,  <&  EIL,  new  series,  83.) 

It  was  also  objected,  that  it  does  not  appear,  from  the  in- 
dictment, what  charge  was  under  investigation  before  the 
Commissioner,  and  that,  therefore,  the  Court  cannot  see  that 
the  testimony  alleged  to  have  been  falsely  given  was  material. 
In  this  respect,  also,  the  indictment  is  defective. 

The  indictment  was  evidently  drawn  during  the  disorder 
and  hurry  of  the  Circuit,  and  is  in  other  respects  uncertain 
and  defective.  The  demurrer  must  be  allowed,  and  judgment 
be  rendered  thereon  for  the  defendant. 


Thk  Untted  States  vs.  Mobsis  Wilcox. 

An  indictment  for  Bubomation  of  perjury,  under  §  13  of  the  Act  of  March  3d, 
1825,  (4  U.  S.  Stat  at  Large,  118,)  averred  that  the  defendant  did  feloniously, 
knowingly,  and  willingly  procure  B.  to  swear  falsely,  in  the  taking  of  an  oath, 
iiCj  but  did  not  aver  that  B.  knowingly  and  willingly  swore  falsely :  Hetd, 
on  demurrer,  that  the  indictment  was  bad. 

(Before  Hall,  J.,  Northern  District  of  New  York,  October,  1859.) 

This  was  a  demurrer  to  an  indictment  for  subornation  of 
perjury,  founded  upon  the  13tli  section  of  the  Act  of  Con- 
gress, approved  March  3d,  1825,  (4  U.  S.  Stat,  at  Large,  118,) 
which  provides,  that  "  if  any  person,  in  any  case,  matter, 
hearing,  or  other  proceeding,  when  an  oath  or  aflarmation 
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shall  be  required  to  be  taken  or  administered  under  or  by  any 
law  or  laws  of  the  United  States,  shall,  upon  the  taking  of 
such  oatli  or  affirmation,  knowingly  and  willingly  swear 
or  affirm  falsely,  every  person,  so  offending,  shall  be  deemed 
guilty  of  perjury,  and  shall,  on  conviction  thereof,  be  pun- 
ished by  a  fine  not  exceeding  two  thousand  dollars,  and  by  im- 
prisonment and  confinement  to  hard  labor  not  exceeding  five 
years,  according  to  the  aggravation  of  the  offence ;  and,  if 
any  person  or  persons  shall  knowingly  or  willingly  procure 
any  such  peijury  to  be  committed,  any  person  so  offending 
shall  be  deemed  guilty  of  subornation  of  perjury,  and  shall, 
on  conviction  thereof,  be  punished  by  fine  not  exceeding  two 
thousand  dollars,  and. by  imprisonment  and  confinement  to 
hard  labor  not  exceeding  five  years,  according  to  the  aggra- 
vation of  the  offence." 

Hall,  J.  The  indictment  contains  twelve  counts,  but  they 
are  substantially  in  the  same  form,  and  the  objections  urged 
apply  with  equal  force  to  all  of  them. 

1.  It  was  insisted,  that  the  act  of  swearing  falsely,  as  set 
forth  in  the  indictment,  is  not  a  crime  under  the  laws  of  the 
United  States.  This  objection  is,  I  think,  well  founded.  The 
indictment  alleges,  that  the  defendant  did  feloniously,  know- 
ingly, and  willingly  procure  David  C.  Eesse  and  Wakemau  R. 
Titus  to  swear  falsely,  in  the  taking  of  an  oath,  &c.,  but  it  does 
not  allege  that  Besseand  Titus,  or  either  of  them,  did  "know- 
ingly and  willingly  swear  or  affirm  falsely,"  in  the  taking  of 
such  oath  ;  and,  unless  they  did  so,  the  case  is  not  within  the 
statute.  The  indictment  alleges,  that  the  defendant  knew  that 
the  statement  which  Besse  and  Titus  swore  to  was  false,  but  it 
does  not  at  all  allege  that  they  knew  it  to  bo  false,  or 
that  they  willingly,  knowingly,  or  corruptly  swore  falsely. 
This  is  clearly  a  fatal  defect. 

2.  It  was,  also,  insisted,  that  the  indictment  does  not  show 
that  the  oath  alleged  to  be  false  was  taken  in  a  case,  matter, 
hearing,  or  proceeding  where  an  oath  or  affirmation  was  re- 
quired under  any  law  of  the  United  States,  or  that  it  was  pro- 
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cured  or  made  for  the  purpose  of  being  used  in  any  such  pro- 
ceeding. I  am  inclined  to  think  that  this  objection  also  is  well 
taken,  but,  as  the  defect  firet  noticed  is  clearly  fatal,  it  is  unneces- 
sary to  express  any  very  decided  opinion  upon  any  other  ob- 
jection. 


Robert  D.  Silliman 

vs. 

The  Hudson  Kiver  Bridge  Company,  at  Albany. 

Frederick  W.  Coleman 

« 

V8. 

The  Same.     In  EQurrr. 

The  granting  of  injunctions  by  the  Courts  of  the  United  States,  considered. 
(Per  Hall,  J.) 

Injunctions,  in  cases  of  public  nuisance  or  purpresture,  are  only  to  be  granted 
in  order  to  prevent  irreparable  mischief,  or  to  prevent  or  suppress  continual, 
oppressive,  or  vexatious  litigation.     {Per  Hall,  J.) 

The  right  of  the  plaintiff,  and  the  serious  character  of  the  injury,  ought  to 
be  clearly  established  by  a  trial  at  law,  or  otherwise,  before  a  Court  of  the 
United  States  should  grant  an  injunction  to  restrain  the  construction  of  a 
bridge  authorized  by  an  Act  of  the  Legislature  of  the  State  in  which  it  is 
proposed  to  be  erected.     {Per  Hall,  J.) 

The  question,  whether  the  bridge  proposed  to  be  contructed  in  this  case,  one 
over  the  Hudson  River  at  Albany,  would  materially  obstruct  navigation,  dis- 
cussed.   {Per  Hall,  J.) 

In  the  present  case,  the  extent  of  the  threatened  injury,  and  of  the  public  ben- 
efit to  be  secured  by  the  erection  of  a  bridge,  may  be  proper  subjects  of  in- 
quiry, and  a  remedy  by  injunction  should  not  be  afforded  unless  the  impend- 
ing injury  is  irreparable,  and  the  right  of  the  plaintiff  free  from  serious 
doubt    {Per  Hall,  J.) 

The  mere  g^nt  of  power  by  the  Constitution  to  Congress,  to  regulate  com- 
merce among  the  several  States,  is  not,  per  m,  and  without  any  exercise  of 
the  power  by  Congress,  an  absolute  inhibition  of  all  State  legislation  which 
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may  interfere  with  or  affect  the  inter-State  commerce  of  the  United  States. 
(Per  Hall,  J.) 

The  States  retain  the  power  to  legislate  in  regard  to  turnpike  roads,  railroads, 
bridges,  ferries,  and  the  public  health,  and  generally  in  regard  to  the  internal 
commerce  and  police  of  the  State.     (Per  Hall,  J.) 

The  construction  of  the  bridge  in  this  cj\se,  it  being  authorized  by  an  act  ot 
tlie  Legislature  of  New  York,  cannot  be  restrained  by  this  Courts  by  injunc- 
tion, unless  the  provisions  of  the  Act  are  repugnant  to  the  Constitution  or 
laws  of  the  United  States,  or,  unless  the  bridge,  if  erected,  would  practically 
conflict  with  and  abridge  the  rights  to  which  the  plaintiff  is  entitled  under 
the  laws  of  the  United  States.     (Per  Hall,  J.) 

The  extent  of  the  plaintiff's  rights,  as  the  holder  of  a  coasting  license,  granted 
under  the  Act  of  February  18th,  1793,  (1  U.  S,  Stat,  at  Large,  306,  §  4,)  dis- 
cussed.    (Per  Hall,  J.) 

The  cases  of  Gibbons  v.  Ogden  (9  Wfieaton,  1,) "  WiUson  v.  Tfie  Blackbird  Creek 
Marsh  Co,  (2  Peters,  245,)  and  Jhe  State  of  Pennsylvania  v.  The  Wfieding 
and  Belmont  Bridge  Co.,  (13  ffow.,  518,  and  18  How.,  421,)  considered.  (Per 
Hall,  J.) 

The  power  of  deciding  between  the  conflicting  interests  of  river  navigation 
and  of  transportation  across  navigable  rivers  by  permanent  structures,  is  a 
legislative  and  not  a  judicial  power.    (Per  Hall,  J.) 

The  Legislature  of  a  State  may,  in  the  absence  of  any  restraint  by  Congres- 
sional legislation,  authorize  the  erection  of  a  bridge  over  its  navigable 
waters.     (Per  Hall,  J.) 

Congress  can  prohibit  the  erection  of  the  bridge  in  this  case,  or  prescribe  what 
facilities  it  shall  afford  for  the  navigation  of  the  river ;  but  in  the  absence  of 
Congressional  legislation,  the  law  of  the  State  must  govern,  and,  unless  the 
legislation  of  the  State  conflicts  with  that  of  Congress,  or  with  the  Constitu- 
tion of  the  United  States,  this  Court  has  no  authority  to  annul  the  legislation 
of  the  State  by  the  restraining  process  of  injunction.    (Per  Hall,  J.) 

See  the  opinion  of  Nelson,  J.,  (ante,  p.' 16:) 

(Before  Nelson  and  Hall,  JJ.,  Northern  District  of  New  York,  October,  1859.) 

These  are  the  same  cases  reported  ante^p.  74,  in  wliich  a 
provisional  injunction  was  there  granted.  They  came  up  in 
September,  1858,  on  final  hearing,  on  pleadings  and  proofs. 

Reverdy  Johnson  and  WiUiam  A,  Beach^  for  the  plain- 
tiffs. 

WUliam  5".  Sewa/rd,  Nicholas  HiU^  John  H.  Reynolds  and 
John  V.  L.  Pruyn^  for  the  defendants. 

Nelson,  J,,  delivered  no  written  opinion,  but  was  in  favor 
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of  a  decree  for  the  plaintiffs,  on  the  grounds  set  fortli  in  his 
opinion,  ante^p,  76,  on  granting  the  motion  for  a  provisional 
injunction. 

Hall,  J.  The  plaintiff  Siiliman  is  a  resident  of  the  city 
of  Troy,  and  a  citizen  of  the  United  States.  He  prosecutes 
his  suit  as  part  owner  of  seven  barges,  which,  at  the  time  o( 
the  filing  of  his  bill,  were,  and,  for  several  years  prior  thereto, 
had  been,  duly  enrolled  and  licensed  for  the  coasting  trade, 
under  the  Acts  of  Congress  in  such  case  made  and  provided, 
and  which  were  tlien  actually  employed  in  the  navigation  of 
the  Hudson  River  and  other  navigable  waters  of  the  United 
States. 

The  plaintiff  Coleman  is  a  resident  of  the  State  of  Massa- 
chusetts, and  a  citizen  of  the  United  States.  He  prosecutes 
his  suit  as  part  owner  and  master  of  the  schooner  Vintage,  a 
vessel  enrolled  and  licensed  for  the  coasting  trade,  under  the 
laws  of  the  United  States,  and  which,  prior  to  the  commence- 
ment of  liis  suit,  had  been  regularly  employed  in  carrying  on 
the  coasting  trade  between  Barnstable  in  Massachusetts,  and 
•the  ports  of  Albany  and  Troy,  and  between  the  last-mentioned 
ports  and  other  ports  and  places  in  various  States  of  the 
Union. 

The  defendants  having  indicated  their  purpose  to  construct 
a  bridge  over  the  navigable  watei's  of  the  Hudson  River,  at 
Albany,  in  pui-suance  of  their  Act  of  incorporation,  these  bills 
were  tiled  by  the  respective  plaintiffs  therein  ;  and  they  sever- 
ally pray  that  the  Act  of  the  Legislature  of  New  York,  author- 
izing the  construction  of  a  bridge  across  the  Hudson  River, 
may  be  decreed  to  be  unconstitutional  and  void;  that  the  de- 
fendants may  be  restrained  from  erecting  the  proposed  bridge, 
and  from  erecting  any  bridge  over  the  tide  waters  of  the  river, 
or  below  the  city  of  Troy,  by  which  any  permanent  structure 
shall  be  placed  in  the  river  or  over  the  same,  unless  elevated 
above  the  ordinary  height,  at  all  stages  of  the  water,  of  all 
masts  and  chimneys  of  the  various  craft  navigating  the  river; 
and  that  the  plaintiffs  may  be  protected  in  the  enjoyment  of 
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the  free  navigation  of  the  river,  and  may  have  such  other  and 
further  relief  as  may  seem  meet  and  agreeable  to  equity. 

The  plaintiffs  severally  rely  upon  their  coasting  licenses,  as 
the  foundation  of  their  alleged  rights,  and  they  consequently 
claim  that  such  rights  are  secured  to  them  by  and  under  a 
law  of  the  United  States.  They  assume  that  the  rights 
secured  to  them  by  such  licenses  are  about  to  be  violated  by 
the  defendants,  and  they,  therefore,  ask  this  Court  to  interpose 
by  injunction,  to  prevent  the  injury  which,  it  is  insisted,  this 
threatened  violation  will  produce. 

It  is  not  denied,  that,  in  a  proper  case,  this  Court  may  in- 
terfere, by  injunction,  for  the  protection  of  rights  secured  to 
our  citizens  by  the  Constitution  and  laws  of  the  United  States. 
The  Courts  of  the  United  States  are  expressly  authorized  by 
an  Act  of  Congress  to  issue  this  writ.  It  must,  however,  be 
issued  or  refused  in  accordance  with  the  legislation  of  Con- 
gress and  the  settled  rules  of  practice  of  Courts  of  Equity  in 
such  cases.  By  the  law  of  the  United  States,  {Act  of  Septem- 
ber 2M,  1789,  §  16,  1  U.  S.  Stat  at  Large,  82,)  it  is  provided, 
"  that  suits  in  Equity  shall  not  be  sustained  in  either  of  the 
Courts  of  tlie  United  States,  in  any  case  where  plain,  ade* 
quate  and  complete  remedy  may  be  had  at  law  ; "  and,  by  the 
settled  practice  of  Courts  of  Equity,  injunctions  in  cases  of 
public  nuisance  or  purpresture,  are  only  to  be  granted  in  order 
to  prevent  irreparable  mischief,  or  to  prevent  or  6U])pre6S  con^ 
tinual,  oppressive  or  vexatious  litigation.  The  right  of  the 
plaintiff  and  the  serious  character  of  the  injury,  ouglit  to  be 
clearly  established  by  a  trial  at  law.  or  otherwise,  before  a 
Court  of  the  United  States  should  grant  an  injunction  to  re- 
strain the  construction  of  a  bridge  authorized  by  an  Act  of  the 
Legislature  of  the  State  in  which  it  is  proposed  to  be  erected. 
The  English  Court  of  Chancery  does  not  ordinarily  issue  a 
permanent  injunction  to  restrain  acts  alleged  to  amount  to  a 
nuisance,  until  a  Court  of  law  has  decided  that  thev  constitute 
a  nuisance.  {White  v.  Cohen,  19  Eng.  Law  and  Eq,  Rep,^ 
146,  149 ;  Elarl  of  liipoa  v.  Ilobart,  1  Cooper'^8  Select  Cases^ 
333  ;  S.  6%  3  Mylne  <&  Keen^  169.)    And  this  is  substantially 


OCTOBER,  1860.  399 


Silliman  v.  The  Hudson  River  Bridge  Company  at  Albany. 

the  rule  in  our  own  Courts.  {Mohawk  bridge  Co.  v.  Utica 
and  Schenectady  li.  R.  Co.^  6  Paige^  554 ;  2  Stortfs  Eq.  Juris,  ^ 
sees.  924,  924  a/  Hart  v.  Mayor  of  Albany^  3  PaUje^  213.) 

The  Act  of  Congress,  above  referred  to,  wliich  provides 
that  suits  in  Equity  shall  not  be  sustained  in  either  of  the 
Courts  of  the  United  States,  in  any  case  where  plain,  adequate 
and  complete  remedy  can  be  had  at  law,  and  the  further  pro- 
vision, {Actof  March  2d,  1793,  §  5,  1  ?7.  S.  Stat,  at  Large,  334, 
335,)  that  writs  of  injunction  shall  not  be  granted  in  any  case 
without  reasonable  previous  notice  to  the  adverse  party  or  his 
attorney  of  the  time  and  place  of  moving  for  the  same,  suffi- 
ciently indicate  the  spirit  and  policy  of  the  legislation  of  Con- 
gress on  the  subject  of  suits  in  Equity  and  of  injunctions. 
To  encourage  either,  in  preference  to  the  ordinary  common 
law  remec^ies,  has  not  been  the  policy  or  purpose  of  the  na- 
tional Legislature,  and,  therefore,  ought  not  to  be  the  policy 
or  purpose  of  the  Courts  of  the  United  States. 

There  may  be  cases  in  which,  on  the  right  of  the  plaintiff 
being  established  to  the  satisfaction  of  a  Court  of  Equity,  no 
previous  trial  at  law  should  be  required.  Bnt  I  confess  that 
I  am  not  entirely  satisfied  that  this  would  be  a  proper  case 
for  an  injunction,  even  if  it  were  clearly  established  tliat  the 
plaintiffs  might,  in  an  action  at  law,  recover  any  damages  sus- 
tained by  them  in  consequence  of  injury  or  detention  caused 
by  the  bridge  authorized  by  the  defendants'  Act  of  incorpora- 
tion. Isliallstate  some  of  the  considerations  which  have  in- 
fluenced my  judgment  upon  this  branch  of  the  case,  before 
proceeding  to  consider  the  question  of  the  plaintiffs'  alleged 
right  under  the  Constitution  and  laws  of  the  United  States; 
on  which,  as  the  main  and  most  important  question  in  these 
cases,  rather  than  upon  any  minor  question,  I  prefer  to  rest 
my  decision. 

It  is  not  asserted  that  the  defendants,  in  the  construction 
of  the  proposed  bridge,  are  about  to  exceed  or  violate  the  pro- 
visions of  their  charter.  Whether  such  a  bridge  as  their 
charter  assumes  to  authorize,  would  materially  obstruct  the 
navigation,  was  deemed  an  important  question,  and  was  argued 
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at  great  length  and  with  great  zeal  and  ability.  The  question 
is  not  free  from  difiiciilty,  and  the  evidence  bearing  upon  it  is 
exceedingly  conflicting  and  contradictory.  The  defendants' 
Act  of  incorporation  requires  the  bridge  thereby  authorized  to 
be  constructed  at  an  elevation  of  at  least  twenty  feet  above 
common  tide  water,  so  as  to  allow  under  it  the  free  passage  of 
canal  boats  and  barges  without  masts,  with  draws,  or  a  draw, 
of  suflScient  width  to  admit  the  free  passage  of  the  largest 
vessels  navigating  the  Hudson,  and  in  such,  manner  as  to 
cause  no  substantial  impediment  or  obstruction  to  tlie  free 
navigation  of  the  river.  The  defendants  are  also  required 
to  keep  in  readiness  one  or  more  steam  boats  or  steam 
tugs,  suitable  for  towing  vessels  through  the  draw  ;  to  tow  all 
sail  vessels  through  said  draw,  whenever  required  so  to  do  by 
the  officers  of  such  sail  vessels,  on  their  regular  passage  up 
and  down  the  river,  without  charge  ;  to  aftbrd  all  such  other 
facilities  as  may,  in  the  judgment  of  the  Canal  Board,  be  re- 
quisite in  passing  through  the  said  draw  without  hindranc^e  or 
delay ;  and  to  remove  bars  and  obstructions  which  may  be 
formed  in  the  river  by  reason  of  the  bridge  or  the  piers  there- 
of. And  these,  with  the  other  provisions  made  for  the  free- 
dom and  security  of  the  navigation,  it  must  be  presumed  are 
all  that  the  Legislature  deemed  necessary  for  that  purpose. 
It  is  clear,  from  the  provision  of  the  charter  allowing  treble 
damages  to  any  party  aggrieved  by  any  uimecesai'y  delay  or 
refusal  to  open  the  draw,  and  other  provisions  of  the  charter 
to  which  it  is  not  necessary  to  refer  in  detail,  that'the  Legis- 
lature supposed  it  to  be  necessary,  or  at  least  expedient,  to 
provide  a  remedy  to  parties  who  should  be  injured  by  the  de- 
fendants' neglect,  or  by  their  non-compliance  with  the  terms 
of  the  Act ;  and,  upon  these  provisions,  it  has  been  argued, 
with  much  earnestness  and  force,  that  the  Act  of  incorpora- 
tion, notwithstanding  the  provision  that  the  bridge  shall  be  so 
constructed  as  to  cause  no  substantial  impediment  or  obstruc- 
tion to  the  free  navigation  of  the  river,  bears  upon  its  face  a  sub- 
stantial admission  that  cases  may  occur  in  which  vessels  will 
be  impeded,  obstructed,  or  injured  by  reason  of  the  erection 
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of  the  bridge,  or  the  negligenee  of  the  officers  or  agents  of 
the  defendants.  Upon  the  question  of  the  extent  to  which  the 
bridge  would  obstruct  navigation,  many  witnesses  have  been 
examined  by  the  respective  parties ;  on  the  one  side,  for  the 
purpose  of  showing  that  the  bridge  proposed  to  be  erected 
will  be,  and,  on  the  other  side,  for  the  purpose  of  showing 
that  it  will  not  be,  ^^  a  material  obstruction  to  navigation." 
The  meaning  of  these  words,  when  used  by  counsel  and 
judges  in  the  discussion  of  cases  of  this  character,  or  by 
witnesses  in  their  testimony,  is  not  capable  of  any  ])recise  and 
definite  determination.  Different  witnesses  attach  different 
meanings  to  them,  and,  if  it  be  held  that  the  obstruction 
complained  of  must  be  a  material  obstruction  to  navigation, 
in  order  to  justify  the  interposition  of  this  Ck)urt,  it  will  be 
nearly  impossible  to  fix  any  definite  and  satisfactory  mean- 
ing to  these  tqrms.  Kor  is  it  yet  authoritatively  and  conclu- 
sively settled,  that  the  rights  of  the  parties,  in  cases  of  this 
kind,  do  not  depend  upon  the  magnitude  and  comparative  im- 
portance of  the  conflicting  interests  involved  in  each  particu- 
lar case — upon  the  importance  of  the  navigation  of  the  river 
as  compared  with  the  importance  of  the  trade  and  travel  to 
be  accommodated  by  the  bridge.  In  a  suit  at  law  brought  to 
recover  damages  occasioned  by  an  unlawful  obstruction^ to  the 
exercise  of  conceded  rights  of  navigation  conferred  by  a 
coasting  license,  it  would  probably  be  sufficient  to  show  that 
the  obstruction  and  damage  were  appreciable,  however  slight. 
This  would  entitle  the  plaintiff  to  recover  his  actual  damages, 
as  his  strict  legal  right.  But,  on  an  application  for  an  injunc- 
tion, which  is  ordinarily  addressed  to  the  sound  judicial  dis- 
cretion of  the  Court,  I  incline  to  the  opinion,  that,  in  a  case 
like  this,  the  extent  of  the  threatened  injury,  and  of  the  pub- 
lic benefit  to  be  secured  by  the  erection  of  a  bridge,  may  be 
proper  subjects  of  inquiry,  and  that. this  extraordinary  remedy 
by  injunction  should  not  be  afforded  unless  the  impending  in- 
jury may  well  be  denominated  irreparable,  and  the  right  of 
the  claimant  properly  regarded  as  free  from  serious  doubt. 

The  evidence  in  this  case  justifies  the  conclusion,  that  the 
VOL.  rv.— 26 
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proposed  bridge,  if  bnilt,  will  sometimes,  and  perhaps  not 
very  unfrequently,  produce  slight  delays,  and,  possibly,  at 
times,  no  inconsiderable  injury  to  boats  and  vessel  navigating 
the  river  across  the  line  of  the  bridge.  But  the  Act  of  in- 
corporation which  authorizes  the  construction  of  the  bridge, 
contains  such  provisions  as  the  Legislature  thought  necessary 
and  expedient  in  order  to  protect  the  interests  of  commerce, 
and  to  prevent  any  material  obstruction  to  navigation,  as  well 
as  to  secure  full  and  perfect  remedies  to  all  persons  who 
should  be  injured  by  the  wrongful  acts  of  the  defendants.  It 
is,  therefore,  not  certain  that  any  injury  will  ever  accrue  to 
these  plaintiffs,  even  if  the  defendants  shall  erect  and  main- 
tain the  bridge  provided  for  in  their  Act  of  incorporation  ; 
and  there  is  nothing  in  the  bills  of  complaint  to  show  that 
the  plaintiffs,  in  case  the  bridge  should  be  built  and  they 
should  continue,  under  renewed  licenses,  to  employ  their  ves- 
sels in  the  coasting  trade,  and  should  suffer  injury,  detention 
and  damage  in  consequence  of  the  erection  of  the  bridge 
would  not  have  a  full  and  adequate  remedy  at  law. 

A  particular  vessel  like  the  Vintage  might  pass  the  bridge 
for  years,  without  detention,  delay  or  injury;  although  it 
might  possibly  be  delayed  and  injured  upon  the  first  attempt 
to  pass.  All  is  uncertain,  yet  the  probabilities  of  loss  may 
possibly  be  sufficient  to  authorize  the  injunction,  if  the  plain- 
tiff's right  is  clear,  as  the  granting  of  the  injunction,  if  .the 
bridge  cannot  lawfully  be  erected  and  maintained,  must  be  an 
advantage  rather  than  an  injury  to  the  defendants.  I  confess, 
however,  that  I  entertain  serious  doubts  upon  the  question  ot 
issuing  the  injunction,  independent  of  the  constitutional  ques- 
tions which  were  raised  upon  the  argument.  But  important 
constitutional  questions  have  been  pressed  upon  our  attention, 
questions  which  will  ultimately  demand  the  serious  conside;'a- 
tion  of  the  Court  of  dernier  resort^  whatever  may  be  the  final 
determination  of  this  Court. 

I  shall  not  attempt  the  discussion  of  the  question  whether 
the  constitutional  provision  that  Congress  shall  hAve  power 
'^  to  regulate  commerce  with  foreign  nations,  and  among  the 
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several  States,  and  with  the  Indian  tribes,"  is,  jper  se^  and 
without  any  exercise  of  the  power  by  Congress,  an  absolute 
inhibition  of  all  State  legislation  which  may  interfere  with  or 
affect  the  foreign  and  inter-State  commerce  of  the  United 
States.  I  deem  the  discussion  of  that  question  unnecessary, 
because  I  consider  it  settled,  by  paramount  authority,  that 
the  mere  grant  of  power  cannot  have  this  effect ;  and  because 
Congress,  by  the  passage  of  the  Act  under  which  the  plain- 
tiffs have  received  licenses,  and  other  laws,  has  actually  exer- 
cised the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  States.  I  deem  it  abundantly  established,  by 
numerous  decisions  of  the  Supreme  Court  of  the  United 
States,  that  the  States  have  an  undoubted  right  to  pass  many 
laws,  which  may  have,  incidentally,  not  only  a  remote,  but  an 
immediate  and  very  considerable  influence  upon  commerce 
among  the  States.  In  the  leading  case  of  CHhbons  v.  Ogden^ 
it  was  very  clearly  intimated  by  Mr.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  Court,  that  such  laws  formed 
"  a  portion  of  that  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  State,  not  surrendered 
to  the  general  government;  aJl  which  can  be  mosf  advan- 
tageously exercised  by  the  States  themselves.  Inspection 
laws,  quarantine  laws,  health  laws,  of  every  description,  as 
well  as  laws  for  regulating  the  internal  comnierce  of  a  State, 
and  those  which  respect  turnpike  roads,  ferries,  &c.,  are  com- 
ponent parts  of  this  mass." 

The  power  to  regulate  commerce  is  not  the  sourQc  from 
which  the  right  of  a  State  to  pass  such  laws  is  derived.  Even 
if  it  should  be  conceded  that  the  mere  constitutional  grant  of 
power  to  Congress  "  to  regulate  commerce,"  &c.,  necessarily, 
and  at  once,  without  the  exercise  of  the  power  by  that  body^ 
destroyed  and  annihilated  all  regulations  of  commerce  pre- 
viously existing  under  State  authority,  and  forever  inhibited 
the  States  from  the  making  of  any  future  regulations  which 
affect  only  the  instruments  and  operations  of  commerce,  and 
could  flow  from  no  other  tource  of  power  than  that  to  regulate 
commerce  with  foreign  nations  and  among  the  States,  it  is 
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entirely  clear  that  the  States  still  retain  the  power  to  legislate 
in  regard  to  turnpike  roads,  railroads,  bridges,  ferries,  and 
the  public  health,  and  generally  in  regard  to  the  internal  com- 
merce and  police  of  the  State ;  and  that  all  laws  made  in  the 
fair  and  legitimate  exercise  of  this  power,  are  beyond  the 
control  or  power  of  the  Courts  of  the  United  States,  nnless 
they  are  repugnant  to,  or  practically  conflict  with,  some  pro- 
vision of  the  Constitution  of  the  United  States,  or  of  some 
law  of  Congress  passed  in  the  exercise  of  the  powers  granted 
by  the  Constitution  of  the  Union.  It  is  conceded,  that,  when 
there  is  such  repugnancy  or  conflict,  the  laws  of  the  United 
States,  being  of  paramount  authoritj'^,  must  necessarily  pre* 
vail  over  the  legislation  of  the  States. 

I  shall,  therefore,  assume,  that '  the  Legislature  of  New 
York,  has  full  power  to  pass  an  Act  authorizing  the  construc- 
tion of  a  bridge  over  the  Hudson  at  Albany,  and  that  no  ob- 
jection to  the  construction  of  such  a  bridge  as  the  Legislature 
of  the  State  has  authorized,  can  be  urged,  in  this  Court,  as 
the  basis  of  an  injunction  to  restrain  such  construction,  unless 
the  provisions  of  the  Act  authorizing  such  construction  are 
repugnant  to  the  Constitution  or  laws  of  the  United  States; 
or  unless  the  bridge,  if  erected,  would  practically  conflict  with 
and  abridge  the  rights  to  which  the  plaintiffs  are  entitled 
under  the  laws  of  the  United  States. 

It  will  hardly  be  urged,  that  there  is  anything  in  the  de- 
fendants' Act  of  incorporation  to  render  it  unconstitutional 
or  otherwise  objectionable,  if  the  bridge  authorized  to  be 
erected  will  in  no  manner  obstruct  the  navigation  of  the  river, 
and  Will  not  practically  interfere  with  the  rights  of  commerce 
and  navigation  acquired  under  the  Constitution  and  laws  of 
the  United  States.  This  is  substantially  conceded  by  the 
plaintiffs,  who  allege  that  the  bridge,  when  built,  will  be  a  ma- 
terial obstruction  to  navigation,  and  that  any  such  obstruction 
is  a  violation  of  their  rights  under  the  laws  of  the  United  States. 

The  plaintiffs'  rights  under  those  laws,  rest  solely  upon 
their  coasting  licenses.  The  precise  terms  of  these  licenses 
are  prescribed  by  the  Act  of  Congress  which  authorizes  their 
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issne,  and  the  langaage  of  the  license,  so  far  as  it  relates  to 
the  character  and  scope  of  the  privileges  thereby  granted,  is 
very  brief.  It  is  by  this  language,  and  the  general  provisions 
of  the  Act  which  anthorizes  the  issne  of  these  licenses,  that 
we  mast  determine  the  character  and  extent  of  the  rights 
thereby  conferred. 

The  granting  words  in  the  license  are :  "  License  is  hereby 
granted  for  the  said  "  (inserting  here  the  description  of  the 
vessel)  "  called  the  "  (inserting  here  the  vessel's  name)  "  to  be 
employed  in  carrying  on  the  coasting  trade,  for  one  year  from 
the  date  hereof,  and  no  longer."  The  privileges  conferred  by 
this  license  have  not  been  otherwise  defined  or  limited  by  Act 
of  Congress,  nor  has  their  precise  character  or  extent  been 
determined  by  any  judicial  decision  which  has  fallen  under 
my  observation.  The  privilege  expressly  given,  is  simply  to 
be  employed  in  the  coasting  trade.  It  was  held,  in  Gibbons 
V.  Ogden  that  the  license  gave  to  the  licensed  vessel  a  right 
to  carry  on  the  coasting  trade  from  one  State  to  the  interior 
of  another ;  and  that  a  law  of  New  York  which  assumed  to 
make  it  unlawful  for  a  vessel  having  such  license  to  carry  on 
the  coasting  trade  between  that  State  and  New  Jersey,  with- 
out license,  from  Livingston  and  Fulton,  under  the  laws  of 
New  York,  if  such  vessel  were  propelled  in  whole  or  in  part 
by  steam,  was  repugnant  to  the  provisions  of  the  laws  of  the 
United  State  authorizing  such  coasting  license,  and,  con- 
sequently, as  it  respected  such  licensed  vessel  engaged  in 
inter-State  commerce,  unconstitutional  and  void.  In  that 
case,  the  respondents  claimed  under  a  law  which  assumed  to 
give  to  certain  parties  and  their  grantees,  the  sole  and  exclu- 
sive right  to  navigate  the  waters  of  New  York,  in  vessels  pro- 
pelled by  steam — in  other  words  to  confer  a  monopoly  of 
steam  navigation ;  and  it  was  very  properly  held  that  such 
law  must  yield  to  the  paramount  law  of  Congress,  with  which 
it  was  in  direct  and  practical  conflict.  In  Gibbons  v.  Ogden 
there  was  no  physical  impediment  interposed  to  the  practical 
exercise  of  the  right  of  trade  and  navigation  conferred  by  the 
license  issued  under  the  authority  of  the  United  States,  but 


406  KOBTHEBN  DIBTEICT  OF  NBW  YOBK, 

SiUiman  «.  The  Hndflon  Biver  Bzidge  Company  at  Albany. 

the  State  had  said,  in  direct  tenns,  by  its  Act  of  legislation, 
that  the  vessel  of  the  appellant,  which  had  the  right  to  carry  on 
the  coasting  trade  from  State  to  State,  under  its  license  issued 
in  pursuance  of  the  Act  of  Congress,  should  not  navigate  the 
>¥aters  of  New  York  by  steam  power,  without  the  addi- 
tional license  required  by  the  State  law.  The  State  of  New 
York  had  thus  assumed  to  make  a  regulation  of  commerce — a 
regulation  which  affected  only  the  instruments  and  operations  of 
commerce— inconsistent  with  those  made  by  the  United  States. 
In  effect,  the  law  of  the  United  States  declared,  that  the  vessel 
licensed  might  engage  in  and  carry  on  the  coasting  trade  be- 
tween New  York  and  New  Jersey,  and  the  law  of  the  State 
declared  that  she  should  not ;  and,  of  course,  the  law  of  the 
State  was  held  to  be  void,  when  thus  directly  and  practically 
opposed  to  the  law  of  the  United  States.  The  case  of  Gfib- 
bona  V.  Ogden^  did  not,  however,  decide  that  the  Legislature 
of  a  State  could  not  authorize  a  ferry  or  drawbridge  over  a 
navigable  river  within  its  own  territory  and  jurisdiction.  On 
the  contrary,  the  language  of  Mr.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  Court,  as  already  referred  to, 
very  clearly  indicates  that  the  States  still  have  that  power. 
And,  I  apprehend,  no  case  in  the  Supreme  Court  of  the 
United  States  can  be  found,  sanctioning  the  claim  of  the 
plaintiffs  in  this  suit. 

But  waiving,  for  the  present,  any  examination  of  authori- 
ties, let  us  look  for  one  moment  to  the  Act  of  Congress  which 
defines  the  character  of  the  vessels  which  may  become  en- 
titled to  a  coasting  license.  By  reference  to  its  provisions  it 
will  appear,  that  all  vessels  of  twenty  tons  burthen  and  up- 
wards, owned,  &c.,  may  be  enrolled,  and  licensed  for  the 
coasting  trade,  and  that  vessels  of  five  tons  and  upwards  and 
under  twenty  tons  burthen,  may  be  licensed  for  that  trade 
without  being  enrolled.  {Act  of  February  18^A,  1793,  1 
Z7".  S,  Stat  at  Large^  305.)  The  form  of  the  license  is  sub- 
stantially the  same  in  each  case,  and  there  is  nothing  in  the 
language  or  the  policy  of  the  Act,  to  justify  the  conclusion 
that  the  vessel  of  six  tons  does  not  obtain  the  same  privileges, 
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in  respect  to  trade  and  navigation,  as  one  of  a  thousand  tons. 
The  Act  applies  with  as  much  force  to  waters  where  only  the 
smaller  craft  can  navigate,  as  to  the  deeper  and  broader  and 
more  important  watercourses  navigated  by  the  other ;  and, 
if  the  States  can  close,  or  authorize  physical  obstructions  or 
impediments  to,  the  free  navigation  of  the  one,  may  they  not, 
with  equal  right,  do  the  same  in  respect  to  the  other?  If  it 
be  otherwise,  who  is  to  determine,  in  the  absence  of  Con- 
gressional legislation,  how  large  the  vessel  must  be,  to  bring  it 
within  the  protection  of  its  license,  and  to  give  it  the  power  to 
override  State  legislation.  In  my  judgment,  there  can  be  no 
difference,  in  this  respect,  in  the  privileges  conferred  by  these 
licenses,  whether  the  vessels  be  large  or  small ;  nor  do  I  find 
anything  in  the  license,  or  in  the  Act  which  authorizes  its  is- 
sue, to  justify  the  conclusion,  that  Congress,  by  the  Act  re- 
ferred to,  intended  to  take  away  the  right  of  the  States  to 
bridge  their  own  rivers,  whenever  they  thought  proper  to  do 
so,  in  the  exercise  of  their  acknowledged  powers  of  internal 
or  domestic  legislation.  The  very  small  size  of  the  smallest 
vessels  authorized  to  be  licensed,  the  great  number  of  vessels 
entitled  to  such  licenses,  and  the  great  number  and  incalcu- 
lable extent  of  the  streams  navigable  by  such  craft,  which 
would  be  withdrawn  from  State  legislation  by  such  a  construc- 
tion of  the  Act,  appear  to  me  to  furnish  satisfactory  evidence, 
that  Congress  did  not  intend,  by  that  Act,  (in  which  there  is 
certainly  no  direct  expression  of  such  intention,)  to  give  to 
the  licenses  issued  in  pursuance  thereof,  any  such  swoepingly 
destructive  effect,  or  to  endow  them  with  the  capacity  to  pro- 
duce, by  their  legitimate  use,  any  such  momentous  conse- 
quences. Very  many  of  our  large  cities  are  built,  like  Chi- 
cago and  Cleveland,  upon  both  sides  of  streams  navigated  by 
numerous  vessels  of  larger  or  smaller  dimensions.  Bridges 
across  these  streams  are  of  the  first  importance,  not  to  say 
necessity,  to  the  convenience  and  prosperity  of  the  inhabitants 
of  such  cities,  and  even  to  the  prosperity  of  the  commerce 
between  the  States,  and  such  bridges  obstruct  the  navigation  of 
the  river  across  which  they  are  thrown,  much  less  than  it 
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would  be  obstructed  by  the  ferries  necessary  to  supply  their 
place.  If  these  streams  cannot  be  even  momentarily  obstructed 
by  a  drawbridge,  if  every  vessel  having  a  coasting  license  has 
a  right  to  run  against  and  destroy  such  bridge,  and  if  every 
owner  of  a  vessel  of  six  or  more  tons  burthen,  having  such 
coasting  license,  has  a  right  to  come  into  the  Courts  of  the 
United  States,  and  obtain  an  injunction  to  prevent  the  con- 
struction or  use  of  such  a  bridge,  or  to  obtain  a  decree  that  it 
shall  be  abated  as  a  nuisance,  those  licenses  will  have  a  po- 
tency for  evil,  of  which,  tor  more  than  half  a  century  after 
the  passage  of  the  Act  authorizing  their  issue,  no  one  had 
the  least  suspicion ;  and  consequences  of  vast  moment,  never 
contemplated  by  Congress  at  the  time  of  its  passage,  would 
flow  from  the  Act  authorizing  the  issuing  of  such  licenses. 

But  tlie  case  is  not  without  authority  on  this  point.  The 
case  of  WiUon  v.  The  Black  Bird  Creek  Marsh  Co.^  (2  Peters 
245,)  which  was  decided  in  1829,  after  the  decision  in  Gibbons 
V.  Offden,  is,  I  think,  quite  decisive  of  this  question.  The 
Legislature  of  Delaware  had  authorized  the  construction  of  a 
dam  across  a  navigable  creek  passing  through  a  deep  level 
marsh,  adjoining  the  Delaware  river,  up  which  creek  the  tide 
flowed  some  distance  ;  and  the  defendants,  being  the  owners 
of  a  sloop  of  more  than  96  tons  burthen,  regularly  enrolled 
and  licensed  for  the  coasting  trade  according  to  the  laws  of 
the  United  States,  broke  and  injured  the  dam  erected  under 
State  authority,  and  were  then  sued  for  trespass  and  damage. 
Mr.  Chief  Justice  Marehall,  as  in  Gibbons  v.  Ogden^  delivered 
the  opinion  of  the  Court.  He  declared,  that  the  dam  author- 
ized by  the  Act  of  the  Legislature  of  Delaware  stopped  a 
navigable  creek,  and  must  be  supposed  to  abridge  the  rights 
of  those  who  had  been  accustomed  to  use  it ;  but  that  such 
abridgment,  unless  it  was  in  conflict  with  the  Constitution  or 
a  law  of  the  United  States,  was  an  affair  between  the  Govern- 
ment of  Delaware  and  its  citizens,  of  which  the  Supreme 
Court  of  the  United  States  would  take  no  cognizance.  He 
also  declared,  that  Congress  had  passed  no  Act,  in  execution 
of  the  power  to  regulate  commerce,  the  object  of  which  was 
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to  control  State  legislation  over  those  small  navigable  creeks 
into  which  the  tide  flows ;  that  the  power  to  regulate  com- 
merce had  not  been  so  exercised  as  to  affect  the  question ; 
and  that  the  Act  authorizing  the  dam  before  referred  to  was 
not  repugnant  to  the  power  to  regulate  commerce  in  its  dor- 
mant state,  or  in  conflict  with  any  law  passed  on  the  subject. 
(See  The  United  States  v.  The  New  Bedford  Bridge^  1  Woodb. 
dk  Jf.,  401 ;  Withers  v.  BucUey,  20  How,,  84 ;  Smith  v.  The 
State  of  Maryland,  18  How.,  71;  Cooley  v.  The  Board  of 
Part  Wa/rdena  of  Philadelphia,  12  Hauo.,  299;  and  The 
Passaic  Bridge  Cases,  8  WdlUice,  782,  before  Mr.  Justice 
Grier.) 

The  case  of  The  State  of  Pennsylvania  v.  The  Wheeling 
a/nd  Belmont  Bridge  Co.,  (13  How.,  518,  and  18  How.,  421,) 
remains  to  be  considered.  It  was,  probably,  in  consequence 
of  the  supposed  ruling  in  that  case,  as  explained  and  acted 
upon  by  Mr.  Justice  Grier  in  Devoe  v.  The  Penrose  Perry 
Bridge  Co.,  (3  Am.  Law  Reg.,  79,)  that  the  counsel  for  the 
defendants,  on  the  argument  of  the  motion  for  a  preliminary 
injunction  in  this  case,  made  ^^  no  question  as  to  the  title,  or, 
in  other  words,  the  legal  right  of  the  plaintiffs  to  a  free  and 
unobstructed  naTigation  of  the  Hudson  River,"  which,  as  was 
then  understood  by  the  presiding  Judge  of  this  Cour^,  before 
whom  such  motion  was  made,  "  was  not  denied  on  the  argu- 
ment." (See  Mr.  Justice  Nelson's  opinion,  ante,  p.  79.)  No 
such  concession  of  the  plaintiffs'  right  was  made  upon  the 
final  hearing ;  and,  since  the  argument  on  the  motion  for  the 
preliminary  injunction,  Mr.  Justice  Grier,  in  The  Passaic 
Bridge  Cases,  has  deliberately  repudiated  the  interpretation 
of  The  Wheeling  Bi*idge  Case,  on  which  he  acted  in  Devoe  r. 
The  Penrose  Ferry  Bridge  Co. 

The  right  claimed  by  the  plaintiffs  being  denied,  and  the 
defendants'  counsel  having  insisted  that  the  Wheeling  Bridge 
case  has  no  application  to  the  case  here  presented,  we  have  been 
called  upon  to  examine  that  case,  and  to  determine  whether 
the  decision  made  in  it  must  control  the  case  now  before  us. 
Although  the  Chief  Justice  and  Mr.  Justice  Daniel  dissented 
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from  the  opinion  of  the  Court  in  the  Wheeling  Bridge  ease,  I 
have  no  inclination  to  resist  it,  because  the  decision  was  pro- 
nounced by  a  divided  Court.  If  I  could  satisfy  myself  that  it 
was  decisive  of  this  case,  I  should  unhesitatingly  and  cheerfully 
follow  that  decision.  It  would  then  be  enough  for  me  to  say, 
ita  lex  acripta  est,  and  to  assent  to  a  decree  for  the  plainti£&. 
I  cannot  now  do  so,  for,  after  a  careful  and  deliberate  exami- 
nation of  the  Wheeling  Bridge  case,  I  am  unable  to  perceive 
that  it  is  necessarily  decisive  of  the  questions  involved  in  the 
present  controversy. 

In  that  case,  the  plaintiff  claimed  no  right  under  a  coast- 
ing license,  and,  of  course,  the  effect  of  such  a  license  and  of 
the  law  of  the  United  States  under  which  such  licenses  are 
granted,  was  not  then  a  subject  for  judicial  determination. 
The  obstruction  complained  of,  was  a  bridge  across  the  Ohio 
at  Wheeling,  which,  (though  afterwards  assented  to  and  de- 
clared to  be  of  lawful  height  and  in  conformity  with  the  intent 
and  meaning  of  its  charter,)  was  not,  when  erected,  of  the 
character  and  height  required  by  the  Act  incorporating  the 
Bridge  Company,  and  was,  therefore,  at  that  time,  unauthor- 
ized by  Congressional  or  State  legislation.  It  was,  however, 
subsequently  sanctioned  by  the  Legislature  of  Virginia,  and 
the  power  of  the  State  Legislature  to  authorize  the  bridge  was, 
therefore,  considered  by  the  Court.  Mr.  Justice  McLean,  in 
delivering  the  opinion  of  a  majority  of  the  Court,  (13  Sow,, 
557,)  enters  upon  the  discussion  of  the  plaintiff's  right  to  the 
free  and  unobstructed  navigation  of  the  Ohio  river,  by 
stating  (j>.  561),  that,  "  on  the  18th  of  December,  1780,  an 
Act  was  passed  by  Virginia,  consenting  to  the  erection  of  the 
State  of  Kentucky  out  of  its  territory,  on  certain  conditions, 
among  which  are  the  following :  '  that  the  use  and  navigation 
of  the  river  Ohio,  so  far  as  the  territory  of  the  proposed  State, 
or  the  territory  that  shall  remain  within  the  limits  of  this  Com- 
monwealth, lies  thereon,  shall  be  free  and  common  to  the  citi- 
zens of  the  United  States.'  {Virg.  Revised  Code^  1819,  j?.  19.) 
To  this  Act  the  assent  of  Congress  was  given,  (1  Stat  at 
Large^  189.)"    Afterwards,  in  answer  to  the  objection  that 
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there  was  "  no  Act  of  Congress  prohibiting  obstructions  in  the 
Ohio  river,  and  that,  until  there  shall  be  such  a  regulation,  a 
State,  in  the  construction  of  bridges,  has  a  right  to  exercise 
its  own  discretion  on  the  subject,"  he  says,  {p.  565 :)  "  Con- 
gress have  not  declared,  in  terms,  that  a  State,  by  the  construc- 
tion of  bridges  or  otherwise^shall  not  obstruct  the  navigation 
of  the  Ohio,  but  they  have  regulated  navigation  upon  it,  as 
before  remarked,  by  licensing  vessels,  establishing  ports  of 
entry,  imposing  duties  upon  masters  and  other  officers  of  boats, 
and  inflicting  severe  penalties  for  neglect  of  those  duties,  by 
which  damage  to  life  or  property  has  resulted.  And  they 
have  expressly  sanctioned  the  compact  made  by  Virginia  with 
Kentucky  at  the  time  of  its  admission  into  the  Union,  '  that 
the  use  and  navigation  of  the  river  Ohio,  so  far  as  the  territory 
of  the  proposed  State,  or  the  territory  that  shall  remain  within 
the  limits  of  this  Commonwealth,  lies  thereon,  shall  be  free 
and  common  to  the  citizens  of  the  United  States.'  Now,  an 
obstructed  navigation  cannot  be  said  to  be  free."  *  *  * 
"  This  compact,  by  sanction  of  Congress,  has  become  a  law  of 
the  Union.  What  further  legislation  can  be  desired  for  judi- 
cial action  ?  In  the  case  of  Green  et  al.  v.  JBiddle^  (8  Whea^,, 
1,)  this  Court  held  a  law  of  the  State  of  Kentucky,  which 
was  in  violation  of  the  compact  between  Virginia  and  Ken- 
nedy, was  void ;  and  they  say  this  Court  has  authority  to 
declare  a  State  law  unconstitutional,  upon  the  ground  of  its 
impairing  the  obligation  of  a  compact  between  different  States 
of  the  Union,"  *  *  *  "No  State  law  can  hinder  or  ob- 
struct the  free  use  of  a  license  granted  under  an  Act  of  Con- 
gress. Nor  can  any  State  violate  the  compact,  sanctioned  as 
it  has  been,  by  obstructing  the  navigation  of  the  river.  More 
than  this  is  not  necessary  to  give  a  civil  remedy  for  an  injury 
done  by  an  obstruction."  In  view  of  this  language,  and  of 
the  fact  that  Pennsylvania  claimed  under  no  license,  and  had 
no  interest  in  vessels  navigating  under  licenses  granted  by  the 
authority  of  the  United  States,  but  prosecuted  her  suit  on  the 
ground  that  the  State,  as  owner  of  lines  of  canals  and  railways, 
had  a  deep  interest  in  keeping  the  navigation,  of  tlie  Ohio 
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open,  and  free,  and  nnobstrncted,  according  to  the  terms  of 
the  compact  sanctioned  by  Congress,  I  think  it  proper  to  as- 
sume, (especially  as  the  Oonrt  did  not  profess  to  repudiate 
the  doctrines  in  regard  to  domestic  or  State  Legislation  put 
forth  by  Mr.  Chief  Justice  Marshall  in  Oihbons  v.  Ogden^  or  to 
overrule  the  case  of  WUson  v.  The  Black  Bird  Greek  Marsh 
Oo,^  that  it  was  upon  the  ground  of  this  compact  and  its  Con- 
gressional sanction,  that  the  decision  of  the  Wheeling  Bridge 
case  was  made ;  and  that  the  reference  to  the  other  legislation  of 
Congress,  in  respect  to  the  navigation  of  that  river,  was  not  to 
show  the  direct  and  immediate  ground  upon  which  that  case 
proceeded,  but  was  rather  intended  to  show,  that  Congress  had 
continued  to  act  upon  the  assumption,  that  such  compact  was 
binding  upon  the  States,  and  that  the  rights  thereby  secured 
"  to  the  citizens  of  the  United  States  "  were  insisted  upon  by 
Congress,  and  had  been  in  some  sense  made  the  subject  of 
Congressional  regulation.  I  admit  that  there  is  much  in  the 
opinion  of  Mr.  Justice  McLean  to  favor  the  conclusions  which 
the  counsel  for  the  plaintiffs  seek  to  draw  from  the  decision  in 
that  case,  but  it  is  well  known  that  the  opinions  of  that 
learned  judge  in  regard  to  the  power  to  regulate  commerce, 
are  not  always  in  consonance  with  those  of  a  majority  of  the 
Court ;  and,  to  adopt  the  conclusions  in  respect  to  the  Wheel- 
ing Bridge  case  urged  upon  us  by  the  counsel  for  the  plain  ti£b, 
would  require  us  to  act  upon  principles  of  constitutional  law 
which  would  subvert  the  just  and  proper  authority  of  the 
State  governments,  and  which  I  shall  not  willingly  adopt  until 
they  have  the  unequivocal  and  unmistakable  sanction  of  the 
Supreme  Court  of  the  United  States. 

In  the  examination  of  these  cases,  the  question  has  natu- 
rally occurred,  whether  the  very  great  change  in  the  relative 
importance  of  natural  and  artificial  channels  of  commerce 
and  communication,  caused  by  the  progress  of  civilization 
and  the  arts,  has  changed  or  at  all  affected  the  rights  of  navi- 
gation, which  were  established  when  commerce  between  differ- 
ent States,  and  between  different  portions  of  the  same  State, 
was,  from  necessity,  almost  entirely  carried  on  by  means  of 
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shipB  and  vessels  which  traversed  the  naturally  navigable 
waters  of  the  country.  Not  only  the  course  of  trade  and 
commerce  of  the  interests  of  travel  and  traffic,  but  also  the 
best  interest  of  all  classes,  then  required  that  a  free  and 
unobstructed  use  and  navigation  of  the  navigable  water- 
courses of  the  country  should  be  maintained.  But  the  intro- 
duction of  canals  and  railroads  has  so  changed  the  lines  and 
modes  of 'transportation  and  tlie  course  and  character  of  trade, 
that  the  commerce  which  passes  up  and  down  a  river  is,  in 
many  cases,  quite  unimportant  and  scarcely  worthy  of  a  mo- 
ment's consideration,  in  comparison  with  the  trade  and  com- 
merce and  travel  which  cross  it,  on  the  lines  of  canal  and 
railroad  transportation  running  nearly  at  right  angles  with  its 
course.  In  such  cases,  a  wise  and  just  policy  would  seem  to 
require,  that  the  unimportant  and  trivial  interest  of  river  nav- 
igation should  be  required  to  submit  to  such  slight  abridg- 
ment of  its  ancient  rights  as  may  be  reasonably  required  for 
the  proper  development  of  the  superior  advantages  of  the 
more  modern,  more  useful,  and  more  important  modes  of 
transportation  by  railroad  or  canal.  In  other  cases,  the 
known  importance  of  the  two  conflicting  interests  ma}'  be 
nearly  equal,  or  their  relative  importance,  present  and  pro- 
spective, quite  uncertain  ;  and  it  would,  therefore,  seem  to  be 
necessary  that  some  department  of  government  should  have 
the  power  to  decide  between  these  conflicting  interests,  to 
give  preference  to  the  one  or  the  other,  or  to  provide  for  the 
simultaneous  exercise  of  rights  which  the  public  interest 
might  require  to  be  accorded  to  each.  I  do  not  doubt  that 
such  a  power  exists,  but,  in  my  judgment,  it  is  a  legislative 
and  not  a  judicial  power.  The  Courts  cannot  make  or  change 
the  law  applicable  to  either  of  these  cases.  They  can  only 
administer  the  existing  law,  and  they  must  leave  to  the  Legis- 
lature the  duty  of  modifying  it,  as  the  changes  in  the  condi- 
tion and  course  of  the  business  of  the  country  and  the  ever 
varying  interests  of  trade,  commerce  and  navigation  may  re- 
quire. And  this  naturally  brings  us  to  the  consideration  of 
the  question  of  the  authority,  exclusive  or  concurrent,  para- 


414  NORTHERN  DISTRICT  OF  NEW  TORE, 

Silliman  v.  The  Hudson  River  Bridge  Company  at  Albany. 

» 

mount  or  subordinate,  absolute  or  relative,  which  can  prop- 
erly be  exercised  over  this  subject  by  the  State  and  National 
Legislatures,  and  how  these  powers  may  be  harmoniously  exer- 
cised, the  National  and  State  Governments  being  respectively 
confined  to  their  appropriate  spheres  of  action. 

I  cannot  doubt  that  the  Legislature  of  a  State  may,  in  the 
absence  of  any  restraint  by  Congressional  legislation,  author- 
ize the  erection  of  a  bridge  over  its  navigable  waters;  and,  as 
the  Hudson  at  Albany,  and  as  far  above  as  tide  water  extends, 
is  extensively  used  in  carrying  on  foreign  and  inter-State 
commerce,  I  do  not  doubt  that  Congress  has,  and,  whenever 
the  public  interests  shall  require  it,  may  properly  exercise,  the 
power  to  prohibit  the  erection  of  any  bridge  across  the  river 
at  Albany,  or  to  prescribe  what  draws  and  other  facilities  for 
passing  shall  be  required,  in  case  it  chooses  to  prohibit  the 
erectiop  of  any  bridge  which  shall  not  give  to  the  interests  of 
navigation  such  privileges  and  facilities  in  passing  it  as  may 
be  prescribed  by  Congress.  When  Congress  has  legislated, 
this  Court  can  act  upon  such  legislation  ;  but,  in  the  absence 
of  Congressional  legislation,  the  law  of  the  State  must  furnish 
the  rule  for  our  decisions,  precisely  as  though  we  were  sitting 
in  a  State  Court. 

The  State  legislature,  until  the  National  legislature  shall, 
either  directly  or  indirectly,  otherwise  determine  or  provide, 
may  authorize  a  bridge  upon  such  terms  and  of  such  mode  of 
construction  as  it  may  deem  just  and  expedient ;  and  I  can 
discover  no  solid  ground  upon  which  a  Court  of  the  United 
States  can  proceed  to  overturn  such  State  legislation.  The 
Courts  of  the  United  States  can  exercise  no  authority  in  such 
cases,  until  it  has  been  given  by  Congress,  by  the  passage  of 
an  Act  within  its  constitutional  powers,  and  which  necessarily 
restrains,  or  practically  conflicts  with,  the  legislation  of  the 
State. 

In  most  cases  of  this  kind,  the  action  of  Congress  must 
necessarily  be  restrictive  or  prohibitory ;  or  in  the  nature  of  a 
regulation  declaring  the  terms  upon  which,  only,  a  bridge 
may  be  built.     This  results  from  the  character  of  the  ques- 
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tion,  and  the  nature  of  the  powers  over  the  subject,  which  are 
possessed  by  the  National  and  State  legislatures  respectively. 
Congress  has  power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  States,  and  has,  therefore,  the  power  to 
say  that  the  navigation  of  the  Hudson,  which  is  essential  to 
the  prosperity  of  that  commerce,  shall  not  be  obstructed  by  a 
bridge ;  but  it  has  no  power  to  construct,  or  to  authorize  in- 
dividuals to  construct,  a  bridge  across  the  Hudson  at  Albany, 
unless  such  bridge  is  required  for  some  purpose  national  in  its 
character,  so  as  to  bring  the  case  within  the  delegated  powers 
of  the  National  legislat&re.  The  power  to  authorize  a  bridge, 
in  the  absence  of  Congressional  restraint,  is,  therefore,  with 
the  State,  and  is  to  be  exercised  by  the  State  legislature, 
which  can  most  properly  and  judiciously  exercise  the  power 
of  abridging  the  common  law  right  of  navigation,  and  of  de- 
termining what  measures  shall  be  adopted  by  the  proprietors 
of  a  bridge,  in  order  to  secure,  as  far  as  practicable,  a  substan- 
tial enjoyment  of  the  rights  of  navigation,  and  at  the  same 
time  give  to  the  public  the  substantial  and  beneficial  enjoy- 
ment of  the  advantages  to  be  attained  by  the  construction  of 
the  bridge.  These  rights  are  not  so  far  incompatible,  that 
they  may  not,  under  proper  arrangements,  be  simultaneously 
exercised,  without  any  very  material  abridgment  of  either ; 
and,  to  devise  and  provide  such  arrangements,  is  the  appro- 
priate business  of  the  legislature,  while  it  is  not  within  the 
legitimate  province  of  the  judicial  department  of  the  State  or 
of  the  National  Government. 

If  the  State  legislature  assume  to  authorize  what  Con- 
gress, in  the  legitimate  exercise  of  its  delegated  powers,  has 
prohibited,  the  Courts  of  the  United  States  may  declare  the 
State  legislation  which  contravenes  that  of  the  nation  to  be 
void,  and  that  the  proper  authority  of  the  United  States 
shall  be  upheld  ;  but,  until  the  legislation  of  the  State  con- 
flicts with  that  of  Congress,  or  with  the  Constitution  of  the 
United  States,  this  Court  has  no  authority  to  annul  the  . 
legislation  of  the  State,  by  the  restraining  process  of  injunc- 
tion. 
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The  bills  of  complaint  in  these  causes  should  be  dismissed, 
with  costs. 

The  Judges  being  thus  opposed  in  opinion,  a  division  of 
opinion  was  certified  to  the  Supreme  Court,  in  October,  1859. 
The  points  so  certified  are  set  forth  in  the  report  of  the  case 
in  that  Court,  in  1  Black,  582.  On  those  points  the  Judges 
of  that  Court  were  equally  divided.  This  Court  then  made 
decrees  dismissing  the  bills.  From  those  decrees  the  plaintiifs 
appealed  to  the  Supreme  Court,  and,  on  the  hearing  of  those 
appeals,  the  Judges  of  that  Court  b^ing  equally  divided,  (2 
WaUace,  '^3,)  the  decrees  of  this  Court  were  aflirmed. 


William  B.  Dikshobe,  Pbrsident  of  thb  Adams  Expbesb 

Company 

Nathan  J.  Mabonet. 

Where  the  requirements  of  §  30  of  the  Judiciary  Act  of  September  24th,  1*7891 
(1  U.  S,  Stat  cU  Large,  88,)  in  regard  to  giving  preTious  notice  of  the  taking 
of  a  deposition  ds  bene  esse  are  not  complied  witli,  if  a  notice  is  in  fact  serredf 
and  the  adverse  party  appears  bj  counsel  and  cross-examines  the  witness, 
the  deposition  is  admissible  in  evidence. 

A  deposition  under  §  30  of  the  said  Act  of  September  24th,  1789,  may,  under 
the  provisions  of  the  Act  of  July  29th,  1854,  (10  U.  S.  Stat  at  Large,  316,) 
be  taken  before  a  Notary  Public. 

Where  the  certificate  of  the  Notary  states  the  existence  of  facts  which,  under 
the  Act  of  1789,  make  it  unnecessary  to  give  any  notice,  it  is  not  necessary 
that  the  certificate  of  the  Notary  should  state  that  those  facts  were  the  rea- 
son why  no  notice  was  given. 

The  certificate  and  seal  of  the  Notary  are  sufficient  proof  of  his  authority  to 
act  as  such. 

(Before  Ingebsoll,  J.,  Southern  District  of  New  York,  December  15th,  1859.) 

This  was  an  action  of  trover.    At  the  trial,  before  Ingeb- 
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SOLL,  J.,  and  a  jury,  the  plaintiff  offered  in  evidence  the  depo- 
sition of  one  Moses,  taken  de  bene  esse^  ander  §  30  of  the  Ju- 
diciary Act  of  September  24th,  1789,  (1  U.  S.  Stat  at  Large^ 
88.)  The  defendant  objected  to  the  admissibility  of  the  depo- 
sition, on  the  ground  that  the  requirements  of  the  Act,  in 
regard  to  giving  previous  notice  of  the  taking  of  the  deposi- 
tion, had  not  been  complied  with.  But,  it  appearing  that  a 
notice  had  in  fact  been  served,  and  that  counsel  for  the  de- 
fendant had  attended  and  cross-examined  the  witness,  the 
Court  overruled  the  objection,  and  admitted  the  deposition  in 
evidence.  The  plaintiff  also  offered  in  evidence  the  deposi- 
tion of  one  Agnew,  taken  de  bene  esse^  under  said  Act,  but 
before  a  notary  public,  and  claimed  that,  by  virtue  of  the 
provisions  of  the  Act  of  July  29tli,  1854,  (10  U.  S.  Stat,  at 
Large,  315,)  a  notary  public  was  authorized  to  take  a  deposi- 
tion de  bene  esse  under  the  act  of  1789.  The  defendant  ob- 
jected  to  the  admissibility  of  the  deposition,  because  it  could 
not  be  lawfully  taken  before  a  notary  public,  and  because  there 
was  no  evidence  of  the  official  character  of  that  officer,  except 
his  own  certificate  and  seal,  and  because,  it  not  appearing,  by 
the  notary's  certificate,  that  any  notice  was  given  of  the  taking 
of  the  deposition,  the  certificate  of  the  notary  did  not  state 
the  reason  why  no  notice  was  given.  The  Court  held,  that 
the  Act  of  July  29th,  1854,  authorized  the  taking  of  the>d^ 
position,  before  a  notary  public ;  that  as  the  certificate  of  the 
notary  stated  the  existence  of  facts  which,  under  the  Act  of 
1789,  made  it  unnecessary  to  give  any  notice,  it  was  not  neces- 
sary that  the  certificate  of  the  notary  should  state  that  those 
facts  were  the  reason  why  no  notice  was  given ;  and  that  the 
certificate  and  seal  of  the  notary  were  sufficient  proof  of  his 
authority  to  act  as  such.  The  deposition  was,  therefore,  ad- 
mitted in  evidence. 

Charles  O^  Conor,  Framcis  B.   CvMing,  Samud  Blotch' 
ford,  and  Cla/rence  A,  Seward,  for  the  plaintiffs. 

John  W.  Ash/mead  and  Philip  J.  Joaohinissen,  for  the 

defendant. 

VOL  IV.— 27 


418  SOUTHERN  DISTRICT  OF  NEW  YORK, 

United  States  v.  McAvoy. 


The  United  States  vs.  John  C.  McAvot. 

Where  ft  grand  jury  was  empanneled  and  sworn  during  tiie  lifetime  of  a  District 
Attorney,  and  was  charged  by  the  Court  to  inquire  into  the  cases  of  all  per- 
sons imprisoned  for  criminal  offences  against  the  laws  of  the  United  States, 
and  then  the  District  Attorney  died,  and  afterwards  the  prisoner  was  exam- 
ined and  committed  by  a  Commissioner,  and  an  indictment  was  found  against 
him  while  the  office  of  District  Attorney  was  vacant :  Seld^  that  the  grand 
jury  was  empowered  to  take  cognizance  of  the  case. 

The  indictment  not  having  been  signed  by  any  District  Attorney,  and  a  new 
District  Attorney  having  eaused  the  prisoner  to  be  arraigned  and  tried  on 
the  indictment :  Held,  that  such  action  of  the  new  District  Attorney  was  AiU 
evidence  to  the  Court  of  his  concurrence  in  the  action  of  the  grand  jury,  and 
of  his  prosecution  of  the  prisoner  in  the  name  of  the  United  States,  pursuant 
to  the  directions  of  the  statute. 

The  signature  of  a  District 'Attorney  is  no  part  of  an  indictment,  and  is  only 
necessary  as  evidence  to  the  Court  that  he  is  prosecuting  the  offender  con- 
formably to  the  duty  iiAposed  on  him  by  statute. 

No  power  is  conferred,  by  statute  or  usage,  on  the  Courts  of  the  United  States, 
to  recognize  a  suit,  civil  or  criminal,  as  legally  before  them,  in  the  name  of 
the  United  States,  unless  it  is  instituted  and  prosecuted  by  a  District  Attor- 
ney legally  appointed  and  commissioned  conformably  to  the  statute. 

Where  the  offence  of  wilfully  setting  fire  to  a  ship  at  sea,  with  intent  to  bum 
her,  under  §  7,  of  the  Act  of  July  29th,  1850,  (9  U.  S,  StaL  at  Large,  441,) 
being  a  felony,  was  charged  in  an  indictment,  in  the  words  of  the  statute : 

^  Hddy  that  it  was  not  necessary  that  the  indictment  should  charge  that  the 
offence  was  committed  feloniously. 

(Before  Betts  J.,  Southern  District  of  New  York,  January  28th,  1860.) 

This  whs  a  motion  in  arrest  of  judgment.  The  defendant 
was  indicted,  under  §  7  of  the  Act  of  July  29th,  1850,  (9  IT. 
S.  Stat  at  Large^  441,)  for  setting  fire  at  sea  to  the  ship 
Japan,  with  intent  to  burn  her,  and  was  tried  and  convicted. 
The  grounds  urged  in  support  of  the  motion  were,  (1)  that 
the  indictment  did  not  bear  the  signature  of  a  District  Attor- 
ney, that  oflSce  beipg  vacant  when  the  indictment  was  found  ; 
(2)  that  the  indictment  did  not  charge  that  the  offence,  being 
a  felony,  was  committed  feloniously.     The  grand  jury  which 
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found  the  indictment  was  empanneled  and  sworn  during 
^  the  lifetime  of  District  Attorney  Sedgwick,  and  entered  on 
its  duties  on  the  7th  of  December,  1859.  On  being  sworn,  it 
was  charged  by  the  Court  to  enquire  into  the  cases  of  all  per- 
sons imprisoned  for  criminal  offences  against  the  laws  of  the 
United  States.  Mr.  Sedgwick  died  on  the  8th  of  December, 
1859.  The  prisoner  was  examined  and  committed  by  a  Com- 
missioner after  the  decease  of  Mr.  Sedgwick,  and  the  indict- 
ment against  him  was  found  and  filed  in  Court  on  the  21st  of 
December,  1859,  while  the  office  of  District  Attorney  was 
vacant.  District  Attorney  Eoosevelt,  the  successor  of  Mr. 
Sedgwick,  assumed  the  duties  of  the  office  on  the  4th  of  Jan- 
uary, 1860.  On  the  10th  of  January,  1860,  the  new  District 
Attorney  arraigned  the  prisoner  on  the  indictment,  and  he 
pleaded  to  it,  and  a  day  was  fixed  for  the  trial.  On  the  same 
day,  the  grand  jury  was  discharged.  No  exception  was  taken 
by  the  prisoner  to  the  sufficiency  of  the  indictment  until  after 
the  verdict  was  rendered. 

James  L  Roosevdt^  {District  Attorney^  for  the  United 
States. 

James  Eidgway^  for  the  prisoner. 

The  Court  held : 

(1.)  That  the  grand  jury  was  empowered  to  take  cogni- 
zance of  the  case; 

(2.)  That  the  signature  of  a  District  Attorney  constitutes 
no  part  of  an  indictment,  and  is  only  necessary  as  evidence  to 
the  Court  that  he  is  prosecuting  the  offender  conformably  to 
the  duty  imposed  on  him  by  statute ; 

(3.)  That  the  action  of  the  new  District  Attorney,  in 
arraigning  and  trying  the  prisoner  upon  the  indictment,  was 
an  adoption  of  it,  and  was  full  evidence  to  the  Court  of  his 
concurrence  in  the  action  of  the  grand  jury,  and  of  his  prose- 
cution of  the  prisoner  in  the  name  of  the  United  States,  pur- 
suant to  the  directions  of  the  statute ; 

(4.)  That  there  is  no  power  conferred,  by  statute  or  usage, 
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Whereagrand  jury  wM  empraneled  and  awomdurii^  th«  lifetime  of  ■  Disti 
Attorney,  and  was  charged  bj  the  Court  lo  inquire  ioto  the  casea  of  all  > 
■ODB  imprieoned  for  crimiDal  (^encea  against  the  laws  of  Che  nailed  8t^- 
and  then  the  District  Attorney  died,  and  afterwards  the  prisoner  waa  e> 
ined  and  committed  bja  Gommiasioiiar,  and  tm  indictment  was  found  ag. 
him  while  the  olBce  of  Diatrict  Attorney  waa  vacant :  Held,  that  the 
jury  wai  empowered  to  take  oognizance  of  the  case. 

The  indictment  not  haxiag  been  sigaed  by  any  District  Attorney,  and 
District  Attorney  b«viDg  paused  the  prisoner  to  be  arraigned  and  ti 
the  indictment:  Eeid,  that  such  action  of  the  new  DisQict  Attorney  i. 
evidence  to  the  Court  of  hla  concurrence  in  the  action  of  the  grand  J 
of  hia  prosecution  of  the  prisoner  in  the  name  of  the  United  States,  • 
to  the  direotioiis  of  Che  statute. 

The  signatuife  of  a  District' Attorney  ia  no  part  of  an  indictment,  an 
necesaary  as  evidence  to  the  Court  that  he  ia  prosecuting  the  off. 
formably  to  the  duty  imposed  on  him  by  statute. 

No  power  ia  conferred,  by  statute  or  usage,  on  the  Coaits  of  the  Un- 
to r*c<^ni»  a  auit,  civil  or  criminal,  as  legally  before  them,  in  t 
the  United  States,  unless  it  is  instituied  and  prosecuted  bya  Disi 
□ey  legally  ■pp<Hnled  and  commiasioned  conformably  to  the  atatu 

Where  the  otTcnce  of  wilfully  setting  fire  to  a  ship  at  tea,  with  in- 
her.  under  §  1,  of  the  Act  of  July  S9th.  1S50,  (9  U.  S.  Slat,  at 
being  a  felony,  waa  chaiged  m  an  indidawnt,  in  the  words  of 

**  titid,  that  it  was  not  necessary  that  the  indictment  shonld  ch: 
odeoM  waa  commitlcd  feloaiously. 

(Before  Beits  J~  Southern  Diatriot  of  Kew  York,  Jannaiy  iSth, 

This  wt>s  ft  motion  in  arrest  of  jndgment.    Tli 
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on  the  Courts  of  the  United  States,  to  recognize  a  suit,  civil 
or  criminal,  as  legally  before  them,  in  the  name  of  the  United 
States,  unless  it  is  instituted  and  prosecuted  by  a  District 
Attorney  legally  appointed  and  commissioned  conformably  to 
the  statute ; 

(5.)  That  the  offence  of  wilfully  setting  fire  to  a  ship  at  sea, 
with  intent  to  burn  her,  being  charged  in  the  indictment,  in  the 
words  of  the  statute  creating  the  crime,  the  allegation  was 
sufiicient  without  adding  the  word  ^^  feloniously." 

Motion  denied,   r 


The  United  States  vs,  Henry  Seagbist  and  others. 

On  the  trial  of  an  indictment  for  an  endeavor  to  make  a  revolt  on  board  of  an 
American  vessel  in  a  foreign  port,  under  the  2d  section  of  the  Act  of  March  3d, 
1836,  (4  U.  S.  8UU.  at  Large^  776,)  it  is  not  necessary  to  give  documentary 
proof  establishing  the  national  character  of  the  vessel,  but  it  is  sufficient  to 
prove  orally  that  she  is  owned  by  an  American  citizen. 

A  vessel  lymg  in  a  harbor,  fastened  to  the  shore  by  cables,  and  communicating 
with  the  land  by  her  boats,  and  not  within  any  inclosed  dock,  or  at  any  pier 
or  wharf,  is,  within  the  common  acceptance  of  the  term,  on  the  "  high  seas,'* 
outside  of  low  water  mark  on  the  coast 

The  Act  of  March  3d,  1825,  (4  U,  S.  Stat,  at  Large,  115,  §  6,)  giving  direcUy 
to  the  Courts  of  the  United  States  jurisdiction  over  certain  classes  of  offences 
committed  on  board  of  American  vessels  in  foreign  ports,  was  not  designed  to 
abrogate  or  curtail  the  jurisdiction  of  the  United  States  over  crimes  com- 
mitted at  sea,  but  to  remove  doubts  whether  that  jurisdiction  could  be  exer- 
cised when  the  locus  in  qtto  was  a  locked  harbor,  adapted  by  nature  or  arti- 
ficially to  protect  vessels  from  the  perils  of  an  open  coastage. 

The  Act  of  1826  does  not  afford  the  exclusive  rule  of  decision  with  respect  to 
offences  which  are  not  alleged  and  proved  to  have  been  committed  on  or 
against  the  persons  of  individuals  on  ship  board. 

The  crime  of  endeavoring  to  make  a  revolt  on  board  of  ^  vessel,  is  one  against 
the  master  of  the  vessel ;  and  it  is  sufficient  to  charge  it  in  the  words  of  the 
Act  of  1836,  to  give  the  Court  cognizance  of  it,  even  within  the  requirements 
of  the  Act  of  1825. 

(Before  Betts,  J.,  Southern  District  of  New  York,  March  31st,  1860.) 
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This  was  an  indictment  against  four  of  the  crew  of 
the  American  brig  Humming-bird,  of  New  York,  for  an 
endeavor  to  make  a  revolt  and  mutiny  on  board  of  her,  in 
the  harbor  of  Palermo,  Sicily,  on  the  Slat  of  December,  1859. 
On  the  trial  they  were  convicted,  and  they  now  moved  for  a 
new 'trial. 

James  L.  McLane^  (Assistant  District  Attorney^)  for  the 
United  States. 

James  JRidgway^  for  the  prisoners. 

Beits,  J.  The  ground  urged  for  a  new  trial,  in  this  case, 
is  the  alleged  misdirection  of  the  Court  to  the  jury,  that  the 
port  of  Palermo,  where  the  offence  is  charged  by  the  indict- 
ment to  have  been  committed,  is  a  place  within  the  Admiralty 
jurisdiction  of  the  United  States.  The  objection  would  have 
been  more  appropriately  taken  in  arrest  of  judgment,  but  the 
validity  of  it  may  well  be  determined  in  either  mode  of  pro- 
ceeding. 

The  objection  that  no  documentary  proof,  such  as  a  bill  of 
sale,  or  registry,  was  put  in,  establishing  the  national  charac- 
ter of  the  vessel,  cannot  avail  the  defendants.  The  master 
testified  that  she  was  owned  in  this  city,  by  American  citizens, 
and  it  was  only  necessary  for  the  prosecution  to  prove  that  she 
was  American  property,  to  support  the  indictment.  It  was 
not,  in  any  way,  an  issue,  on  the  trial,  whether  she  was  enti- 
tled to  the  privileges  of  an  American  bottom,  under  our  reve- 
nue laws.  The  only  fact  involved  was  whether  she  was  Ameri- 
can property,  and  of  this  there  can  be  no  doubt.  (3  Kenfs 
Ccmm.,  130,  132,  150.) 

The  main  point  contested  oh  the  trial  and  on  this  motion, 
rests  on  an  exception  to  the  jurisdiction  of  the  Court.  The 
generic  offence  of  endeavoring  to  make  a  revolt,  was  first  de- 
clared to  be  a  crime,  by  the  United  States  laws,  in  the  Crimes 
Act  of  April  30th,  1790,(1  TJ.  S.  Stat,  at  Large,  115,  §  12;) 
and  the  Courts  have  recognized  the  offence  as  sufficiently  de- 
scribed and  specified  under  that  denomination,  to  be  subject 
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to  judicial  cognizaDce.  (  United  States  v.  KeUy^  4  Wash.  G. 
C.  R.,  528  ;  S.  CI,  11  Wheat,  417 ;  United  States  v.  Smiih,  1 
Mason^  147.)  It  was  decided  in  the  firat  Circuit,  that  the 
offence,  when  committed  within  a  harbor  of  the  United  States, 
was  punishable  under  the  Act,  and  that  it  was  not  a  condition 
to  the  jurisdiction, of  the  Court,  that  the  offence  should  have 
been  committed  on  the  high  seas.  (  United  States  y.  HamiUan^ 
1  Mason,  443.)  In  United  States  v.  Keefe,  (3  Mason,  475,) 
Judge  Story  ruled,  tliat  an  indictment  under  the  Act  of  1790, 
for  an  endeavor  to  make  a  revolt,  was  triable  in  the  Circuit 
Court,  although  the  offence  was  committed  in  a  foreign  port, 
the  criminal  jurisdiction  in  Admiralty  being  deemed  to  be,  in 
a  general  sense,  coordinate  as  to  place  with  the  civil  jurisdic- 
tion. This  last  decision  was  made  in  1824,  and  the  argument 
on  the  present  motion  maintains  that  the  Act  of  Congress  of 
March  3d,  1825,  (4  U  S.  Stat,  at  La/rge,  115  §  5,)  in  giVing 
directly  to  the  Courts  of  the  United  States  jurisdiction  over 
certain  classes  of  offences  committed  on  board  of  American 
vessels  in  foreign  ports,  necessarily  limits  the  jurisdiction  to 
those  specified  cases,  and  that  an  endeavor  to  make  a.  mutiny 
on  board  of  a  ship  in  a  foreign  port  is  not  an  offence  on  any 
person,  and  is,  therefore,  hot  subjected  to  the  cognizance  of 
the  Courts  of  the  United  States,  by  the  provisions  of  that  Act. 
The  language  of  the  statute  is :  '^  If  any  offence  shaU  be  com- 
mitted on  board  of  any  ship  or  vessel  belonging  to  any  citizen 
or  citizens  of  the  United  States,  while  lying  in  a  port  or  place 
within  the  jurisdiction  of  any  foreign  state  or  sovereign,  by 
any  person  belonging  to  the  company  of  said  ship,  or  any  pas- 
senger, on  any  person  belonging  to  the  company  of  said  ship, 
or  any  other  passenger,  the  same  offence  shall  be  cognizable 
and  punishable  by  the  proper  Circuit  Court  of  the  United 
States." 

In  considering  this  objection,  it  is  worthy  of  notice,  that 
the  place  where  the  vessel  lay  at  the  time,  although  called  the 
port  of  Palermo,  was  not  within  any  enclosed  dock,  nor  ac- 
tually at  any  pier  or  wharf.  She  lay  out  in  what  was  called 
the  harbor,  fastened  to  the  shore  by  cables.     She  communi- 
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cated  with  the  land  by  her  boats.  This  position  of  the  vessel 
would  leave  her,  within  the  common  acceptance  of  the  term, 
on  the  "  high  seas,"  outside  of  low  water  mark  on  the  coast. 
( United  States  v.  Samilton^  1  Mdson^  152  ;  The  Ahby^  Id. 
860;  Uniied  StcOes  v.  Kessler,  Baldwin's  C.  C.  JS.,  15,  35.) 

The  Act  of  1825  was  not  designed  to  abrogate  or  curtail 
the  jurisdiction  of  the  United  States  over  crimes  committed 
at  sea,  but  manifestly  to  remove  doubts  whether  that  jurisdic- 
tion could  be  exercised  when  the  locics  in  quo  was  a  locked 
harbor,  adapted  by  nature  or  artificially  to  cover  and  protect 
vessels  from  the  perils  of  an  open  coastage.  I  do  not  find  any 
construction  given  authoritatively  by  the  Courts  of  the  United 
States,  which  establishes  the  doctrine,  that  the  Act  of  1825 
afibrds  the  exclusive  rule  of  decision  with  respect  to  offences 
which  are  not  alleged  and  proved  to  have  been  committed  on 
or  against  the  persons  of  individuals  on  shipboard. 

A  case  occurred  in  1834,  before  the  Circuit  Court  in  Penn- 
sylvania, in  which  the  Judges  (Baldwin  and  Hopkinson) 
adopted  that  view  of  the  law,  but  only  decided  that  larceny 
within  a  port  in  the  Bahamas,  committed  on  board  of  an 
American  ship,  was  not  an  offence  punishable  under  the  laws 
of  the  United  States,  {United  States  v,  Mord^  13  American 
Jurist^  279,)  because  it  was  an  offence  against  property  alone ; 
and  the  Court,  in  illustration  of  their  conclusion,  referred  to 
the  Act  of  1825  as  omitting  to  extend  the  Admiralty  jurisdic- 
tion over  any  description  of  offences  within  foreign  ports,  not 
committed  on  or  against  some  person,  (/rf.,  287,  288.)  If  that 
suggestion  of  the  Court  offers  the  true  exposition  of  the  Act 
of  1825,  the  crime  charged  in  this  indictment,  and  proved  on 
the  trial,  may,  without  any  impropriety  of  language,  be  defined 
to  be  one  against  the  master  of  the  vessel,  and,  being  charged 
in  the  words  of  the  2d  section  of  the  Act  of  March  3d,  1835, 
(4  Z7.  S,  Stat,  atZarge^  776,)  may  be  deemed  sufficiently  alleged, 
without  any  more  pointed  averment.  (  Wharton's  American 
Cr.  Law^  132,  2d  ed.)  The  first  count  of  the  indictment 
charges,  that  the  vessel,  owned  by  a  citizen  or  citizens  of  the 
United  States,  whereof  Joseph  Davis  was  then  and  there  mas- 


424  SOUTHERN  DISTBICT  OF  NEW  YORK, 

.    United  States  v.  Seagrist. 

ter  and  commander,  being  within  a  foreign  port,  and  within 
the  Admiralty  and  maritime  jurisdiction  of  the  United  States, 
the  defendants,  being  four  of  the  crew  of  the  said  vessel,  **  did 
then  and  there  endeavor  to  make  a  revolt,"  against  the  peace, 
&c.  In  the  second  count,  after  the  like  preliminary  averments, 
it  charges  that  the  same  parties  '^  did  then  and  there  combine 
and  confederate  with  each  other,  to  make  a  revolt  and  mutiny." 
The  third  count,  after  the  like  preliminary  averments,  charges 
that  the  defendant  ^'  did  then  and  there  solicit,  incite  and  stir 
up  each  other  to  disobey  and  resist  the  la^nl  orders  of  the 
master  of  the  said  ship,  and  to  neglect  and  refuse  their  proper 
duty  on  board  thereof,  and  to  betray  their  proper  trust  there- 
in." The  first  section  of  the  Act  of  1835  defines,  in  very  pre- 
cise terms,  the  crimes  of  revolt  and  mutiny,  and  afiixes  a  spe- 
cific punishment  to  them ;  and  the  second  section  particularizes 
the  acts  of  seamen  on  shipboard  which  shall  subject  them  to 
the  same  punishment,  as  an  endeavor  to  make  a  revolt  or  mu- 
tiny. It  is  practically  unimportant  whether  the  provisions  of 
the  second  section  are  expounded  as  so  many  instances  or 
rrtethods  in  which  the  oflence  of  an  end  eavorto  make  a  revolt 
or  mutiny  may  be  manifested,  or  whether  they  are  taken  dis- 
tributively,  and  understood  to  be  so  many  separate  and  dis- 
tinct ofiences,  each  being  sufficient  of  itself  to  sustain  an 
indictment.  The  three  counts  of  this  indictment  are  so  framed 
as  to  secure  to  the  United  States  the  advantage  of  either  con- 
struction. It  appears  to  me,  therefore,  that  the  Court  did  not 
err  in  instructing  the  jury,  that  if  the  acts  charged  in  the 
indictment  were  satisfactorily  substantiated  by  the  evidence, 
and  if  the  defendants  committed  those  acts  with  intent  to 
resist  the  master  in  the  free  and  lawful  exercise  of  his  authority 
and  command  on  board  of  the  vessel,  they  would  amount,  in 
law,  to  an  endeavor  to  make  a  revolt.  I  also  consider  that 
the  Court  was  correct  in  further  instructing  the  jury,  that  the 
oflcnoes  of  mutiny,  and  the  endeavor  to  make  a  mutiny,  speci- 
fied in  the  Act  of  1835,  are,  as  defined  in  that  law,  by  neces- 
sary implication,  offences  against  the  person  and  authority  of 
the  master,  and  that  an  averment  of  the  crime  in  the  language 
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of  the  statute,  is  all  that  is  required  to  make  the  charge  of  the 
offence  complete,  within  the  supposed  requirements  of  the  Act 
of  1825,  so  as  to  come  within  the  cognizance  of  the  Court. 

But,  independently  of  that  view  of  the  case,  the  Act  of  1835, 
in  subjecting  the  offences  therein  created  or  described,  to  the 
Admiralty  and  maritime  jurisdiction  of  the  Court,  gives  to 
the  Court,  in  my  opinion,  in  relation  to  those  cases,  a  cogni- 
zance co-ordinate  with  what  it  could  exercise  under  any  ante- 
cedent law,  in  causes  of  like  character. 

The  motion  is,  accordingly,  overruled,  and  judgment  is  pro- 
nounced against  each  defendant,  that  he  pay  a  fine  often  dol- 
lars, and  be  imprisoned  for  thirty  days. 


John  Fowleb  vs,  John  Hegkeb. 

The  State  statutes  which  prescribe  rules  of  evidence  in  civil  cases,  in  trials  at 
common  law,  are,  bj  the  34th  section  of  the  Judiciary  Act  of  1789,  (1  U,  S, 
Stat,  at  Large,  92,)  made  rules  of  decision  in  trials  at  common  law,  in  civil 
ca^es,  in  the  Courts  of  the  United  States. 

The  provision  extends  so  far  as  to  make  evidence  competent  which  would  be 
inadmissable  under  the  rules  of  the  common  law,  whether  the  State  statute 
be  or  be  not  enacted  subsequently  to  the  passage  of  the  Judiciary  Act. 

Accordingly,  a  defendant  made  liable  by  the  statute  law  of  New  York,  to  ex- 
amination as  a  witness  for  the  plaintiff,  is  liable  to  be  attached  for  contempt 
in  not  obeying  a  subpoena  issued  by  this  Court  and  served  on  him,  com- 
manding him  to  attend  and  be  examined  on  the  trial  of  a  civil  suit  at  com- 
mon law,  pending  in  this  Court. 

(Before  Beits,  J.,  Southern  District  of  New  York,  April  12th,  1860.) 

This  was  an  action  at  common  law,  on  trial  before  a 
referee  appointed  between  the  parties.  A  subpoena,  issued 
under  the  seal  of  the  Court,  on  beha]f  of  the  plaintiff,  di- 
rected to  the  defendant,  commanding  him  to  appear  before 
the  referee,  as  a  witness  for  the  plaintiff,  at  a  time  therein 
designated,  and  also  requiring  him  to  produce  in  evidence  cer- 
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tain  bookB  of  account,  was  duly  served  on  the  defendant,  by  the 
Marshal,  who  made  a  retarn  to  that  effect.  The  defendant 
refused  to  obey  the  subpoena.  The  plaintiff  now,  on  affida- 
vit and  notice,  moved  for  an  attachment  against  the  defend- 
ant, for  contempt  of  Court,  in  not  obeying  the  subpoena. 
The  defendant  opposed  the  motion,  on  the  ground  that  he 
was  the  party  defendant  to  the  record  in  the  cause,  and,  as 
such,  not  liable  by  the  statute  laws  of  the  United  States,  or 
the  usages  and  practice  of  its  Courts,  or  the  principles  of  the 
common  law,  to  be  called  as  a  witness  in  the  cause. 

JSorace  Andrews,  for  the  plaintiff. 
Robert  B.  Campbell^  for  the  defendant. 

Bbtts,  J.  In  McNid  v.  HolhrooJc,  (12  Peters,  84,  89,)  the 
Supreme  Court  determined  that  the  34th  section  of  the  Judi- 
ciary Act  of  1789,  (1  U. S.  Stat  at  Zargey92,)  embraces  with- 
in its  provisions  those  statutes  of  the  several  States  which 
prescribe  rules  of  evidence  in  civil  cases,  in  trials  at  common 
law.  The  same  principle  is  confirmed  in  Sims  v.  HunMey^ 
(6  How.  ;^,  6.)  This  doctrine  is  now  followed  in  this  Circuit, 
in  common  law  cases,  in  all  instances  where  the  statutes  of 
the  State  render  evidence  competent  which  would  be  inad- 
missible under  the  rules  of  the  common  law,  whether  the 
State  statute  be  or  be  not  enacted  subsequently  to  the  passage 
of  the  Judiciary  Act.  The  390th  section  of  the  Code  of  Pro- 
cedure of  the  State  of  New  York  provides,  that  "  a  party  to 
an  action  may  be  examined  as  a  witness,  at  the  instance  of  an 
adverse  party,  or  of  any  one  of  several  adverse  parties,  and, 
for  that  purpose,  may  be  compelled  in  the  same  manner,  and 
subject  to  the  same  rules  of  examination,  as  any  other  witness, 
to  testify  either  at  the  trial,  or  conditionally,  or  upon  com- 
mission." Supposing  the  reference  in  the  present  case  to  have 
been  legally  instituted,  the  defendant  was  bound  to  obey  the 
subpoena,  and  the  cause  he  offers  in  excuse  is  no  protection  to 
him  against  the  mandate.    An  order  against  the  defendant 
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for  contempt  of  Court  may,  accordingly,  be  Entered  and  en- 
forced against  him,  unless,  at  the  adjourned  day  appointed  for 
the  hearing  before  the  referee,  he  appears  and  submits  him- 
self to  examination  as  a  witness. 


The  XlNriED  States  V8,  John  Lloyd. 

A  person  arrested  on  a  warrant  issued  under  §  7  of  the  Act  of  August  8th, 
1846,  (9  U.  S,  Stat,  at  Large^  73,  74,)  as  a  nvitness  on  the  part  of  the  United 
States,  in  a  criminal  case,  and  imprisoned  for  want  of  bail,  was,  under  the 
peculiar  circumstances  of  the  case,  discharged  on  his  own  recognizance. 

The  hardships  attending  the  administration  of  that  statute,  commented  on. 

■ 

(Before  Betts,  J.,  Southern  District  of  New  York,  April  13th,  1860.) 

« 

This  was  an  application  by  one  Samuel  Marlor,  founded 
on  a  petition  and  affidavits,  showing  that  he  was  imprisoned  as 
a  witness  in  behalf  of  the  United  States,  and  praying  that  he 
might  be  discharged  from  such  imprisonment  on  his  own  re-, 
cognizance  or  on  reduced  bail.  He  was  arrested  at  the  in- 
stance of  the  District  Attorney,  in  tha  latter  part  of  March, 
upon  a  warrant  issued  pursuant  to  the  7th  section  of  the  Act 
of  August  8th,  1846,  (9  U.  S.  Stat  at  Zarge,  73,  74,)  and  re- 
quired to  give  bail  to  appear  as  a  witness  in  criminal  prosecu- 
tions pending  in  this  Court  against  John  Lloyd.  Failing  to 
furnish  the  bail  required,  he  was  committed  to  the  custody  of 
the  Marshal. 

Charles  H.  Hunty  {Assistant  District  Attorney,)  for  the 
United  States. 

John  O^RawrTce,  for  Marlor. 

Betts,  J.  The  petitioner  is  a  non-resident  of  this  District, 
and  had,  when  he  was  arrested,  just  returned  from  a  voyage 
to  England,  after  an  absence  of  several  months.  The  indict- 
ments against  Lloyd  charge  a  series  of  frauds  committed  by 
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him  against  the  revenue  laws,  by  the  falsification  of  invoices, 
and  by  other  criminal  acts  accompanying  the  importation  of 
goods  to  this  port  from  foreign  countries,  to  a  large  amount, 
and  continued  for  a  considerable  period  of  time.  Marlor 
was,  during  a  portion,  if  not  the  whole,  of  the  time,  a  confi- 
dential clerk  of  Lloyd,  and  it  was  upon  his  disclosures  that 
the  prosecutions  were  chiefly  founded.  He  was  employed  by 
the  United  States  Attorney  and  the  officers  of  the  customs,  in 
collecting  and  arranging  original  invoices  and  letters  of  Lloyd's, 
and  having  them  prepared  to  be  used,  with  his  own  testimony, 
as  evidence  on  the  trial  of  Lloyd.  Whilst  in  that  confidential 
relation  to  the  public  officers,  he  was  entrusted  with  some  of 
those  documents,  and  had  free  access  to  many  other  highly 
important  ones.  Under  these  circumstances,  he  suddenly  left 
the  country  and  went  abroad.  On  his  departure,  many  of 
those  papers  and  vouchers  were  found  to  be  missing  from  the 
places  where  they  were  deposited  whilst  he  had  the  means  of 
access  to  them  at  his  pleasure.  The  District  Attorney  imputed 
this  surreptitious  substraction  to  Marlor,  and  prayed  that  he 
might  be  put  under  stingent  securities,  so  as  to  assure  his 
personal  appearance  in  Court,  and  also  the  production  of  the 
lost  vouchers.  Marlor  admitted  that  some  of  the  papers  had 
been  entrusted  to  him,  but  asserted  that  he  delivered  back  to 
the  District  Attorney's  office  all  which  he  ever  had  in  his 
charge.  On  those  facts,  the  Judge  ordered  the  witness  to 
give  securities  for  his  appearance  in  Court,  in  the  sum  of 
$5,000,  and,  neither  that  nor  any  other  sum  being  offered  by 
him,  he  was  committed  to  the  custody  of  the  Marshal,  tlie 
Judge  remarking,  that  if  the  witness  produced  the  missing 
vouchers,  the  amount  of  the  surety,  which  was  designed  also 
to  ensure  his  presence  in  obedience  to  B.8vhp<Bna  duces  tecuniy 
should  the  Government  elect  to  issue  one,  would  be  materially 
diminished. 

On  the  present  application,  the  representation  of  facts 
made  when  the  witness  was  first  arrested,  is  substantially  re- 
peated by  the  assistants  having  charge  of  the  district  Attor- 
ney's office,  with  the  farther  statement,  that  the  witness  has 
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ne^er  returned  to  that  office  the  papers  and  vouchers  before 
alleged  to  have  been  clandestinely  withdrawn  therefrom. 
The  witness  now  also  files  his  own  deposition,  asserting  posi- 
tively that  he  never  abstracted  any  papers,  and  has  none  of 
them  in  his  possession  or  control  now  ;  that  he  did  not  leave 
the  country  clandestinely,  but  went  abroad  publicly,  on  family 
and  private  business,  with  the  intention  of  returning  here 
speedily ;  that  he  has  a  family,  and  is  a  permanent  resident 
and  householder  in  Providence,  Ehode  Island,  and  has  been 
so  for  thirteen  years ;  that  he  is  engaged  there  in  business  as 
a  jeweller,  and  in  a  manufacturing  establishment,  and  like- 
wise in  constructing  a  patented  discovery,  in  which  he  has  a 
personal  interest ;  and  that  he  has  returned  from  his  visit 
abroad,  to  abide  in  Providence  permanently.  He  likewise 
asserts  that  he  is  in  a  very  critical  state  of  health,  and  is  con- 
fined in  jail  under  circumstances  of  great  bodily  exposure  and 
Buffering  from  bad  accommodations,  and  from  the  want  of  in- 
dispensable medical  attendance,  and  of  the  care  of  his  family, 
in  his  debility  and  sickness.  No  testimony  is  offered,  on 
either  side,  showing  the  pecuniary  condition  or  responsibility 
of  the  witness. 

This  case  illustrates  some  of  the  manifold  hardships  and 
inequities  to  which  witnesses  are  liable,  under  the  authority 
and  administration  of  the  laws  which  subject  them,  in  crimi- 
nal cases,  to  be  imprisoned  in  close  confinement,  at  the  discre- 
tion, in  a  good  measure,  of  public  prosecutors,  to  await  a  sum- 
mons into  Court  to  testily  on  behalf  of  the  United  States. 
These  laws  afford  no  exemption  for  the  aged,  or  the  feeble,  or 
those  who,  from  infirmities  of  body  or  mind,  are  dependent  on 
the  attention  and  the  services  of  others,  or  who  must  be  sepa- 
rated, by  such  arrest  or  detention,  from  the  most  stringent  calls 
of  their  own  business,  or  from  supplying  help  or  solace  to 
their  families  or  friends,  in  the  extremest  exigencies  of  sick- 
ness or  destitution.  None  but  those  who  can  furnish  compe- 
tent bail,  that  is,  who  have  the  command  of  money  or  credit, 
can  exonerate  themselves  from  instantaneous  incarceration  for 
an  indeterminate  period  of  time,  and,  from  being  imprisoned 
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no  less  absolutely,  i^^ith  every  privation  of  exercise,  wholesome 
food  and  personal  comforts,  than  if  abandoned  culprits.  This 
crael  exaction  not  only  falls  upon  and  overpowers  the  citizen 
at  home,  amidst  acqaaintances  and  friends  with  whom  he 
may  retain  such  degree  of  intercommunication  as  may  not  be 
inconsistent  with  his  safe  custody,  thereby  mitigating,  in  some 
degree,  the  severity  of  the  injustice  to  him  individually,  but, 
in  practice,  a  stranger  on  a  journey,  or  pursuing  his  occupa- 
tions away  from  his  residence  or  family,  is  equally  subject  to 
instant 'arrest  and  imprisonment,  if  he  knows,  or  is  supposed 
to  know,  facts  connected  with  a  criminal  transaction  by  an 
accused  party,  with  whom  he  may  have  no  connection-  other 
than  perhaps  accidental  knowledge  of  some  particular  which 
may  tend  to  convict  the  suspected  party  of  having  committed 
a  criminal  offence.  It  is  to  be  apprehended,  moreover,  that 
this  oppressive  power  is  not  always  exercised  with  the  most 
prudent  precaution,  or  kept  in  force  only  during  the  shortest 
period  possible  to  secure  to  the  Government  the  benefit  of 
testimony  thus  sought  for ;  but  prosecutions  are  allowed  to  be 
procrastinated,  under  trivial  excuses,  so  as  to  cause  deeper 
wrongs  and  injuries  to  witnesses  than  is  reasonably  necessary. 
The  case  in  hand  brings  to  notice  some  of  the  bitter  priva- 
tions which  the  enforcement  of  this  power  of  imprisoning 
witnesses  may  naturally  inflict  upon  them,  when  they  are 
helpless  of  all  relief.  The  petitioner  had  just  landed  in  this 
city  from  a  foreign  voyage,  and  was  here  united  with  his  wife 
and  only  child,  who  had  come,  according  to  his  deposition, 
from  their  home  in  Providence,  to  meet  him  on  his  arrival, 
and  was,  when  arrested  as  a  witness,  about  to  depart  with 
them  to  their  home.  He  is  evidently  painfully  enfeebled  in 
health,  from  a  severe  and  dangerous  malady,  and  requires 
medical  attendance  and  careful  attention  and  diet.  He  has 
been,  for  many  years,  a  resident  and  householder  in  Provi- 
dence, but  possesses  no  means,  and  has  no  friends  to  give  such 
security  for  his  personal  appearance  in  Court  as  the  Govern- 
ment is  entitled  to  demand,  upon  its  prima  facie  evidence 
of  the  materiality  of  his  testimony  in  support  of  the  indict- 
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ment  pending  in  itfi  behalf.  The  Court  is  now  in  session 
before  which  the  indictment  must  be  tried;  and  there  is, 
moreover,  a  strong  color  for  the  claim  on  the  part  of  the 
Government  for  extraordinary  aid  to  be  supplied  to  it,  to 
compel  his  attendance  as  a  witness.  This  naturally  led  to  his 
being  called  upon  for  extraordinary  security,  and  to  his  bodily 
detention  for  want  of  such  bail,  and,  consequently,  to  the  im- 
prisonment which  followed,  although  that  iniprisonment  must 
be  in  a  place  imminently  hazardous  to  his  health  and  even  to 
his  life.  The  witness,  by  his  affidavit,  now  produced,  swears 
positively  that  he  has  not  in  his  possession,  or  under  his  con- 
trol, any  of  the  papers  or  vouchers  referred  to,  and  tliat  all  of 
those  papers  which  were  ever  in  his  possession  were  returned 
by  him  to  the  office  of  the  District  Attorney,  before  he  went 
abroad ;  that  he  is  ready  to  attend  Court  and  testify  in  the 
cause,  and  has  never  been  absent  for  the  purpose  of  ^voiding 
doing  so;  and  that,  on  thp  contrary,  he  immediately  returned 
here,  for  the  purpose  of  being  present  as  such  witness,  on 
learning  from  his  wife  that  there  was  a  report  here  that  he 
designed  keeping  away  from  being  a  witness  on  the  trial.  He 
further  avers,  that  his  business  and  family  relations  are  all 
in  this  country,  and  that  he  intends  to  remain  here,  subject 
to  any  subpoena  in  the  cause.  The  Governqjent  furnishes  no 
testimony  directly  contradicting  any  of  these  statements,  and 
does  not  prove  that  the  petitioner  is  able  to  give  bail  for  his 
appearance,  or  that  there  is  any  fact  justifying  a  presumption 
that  he  will  not  be  amenable  to  a  subpoena,  whenever  he  may 
be  required  as  a  witness,  or  that  such  a  personal  recognizance 
in  the  case  as  would  be  ordinarily  required  of  a  householder 
and  resident  here,  would  not  be  ample  security  to  secure  his 
personal  attendance  at  Court. 

Under  these  circumstances,  I  shall  order  the  petitioner  to 
be  discharged  from  imprisonment  on  his  executing  his  own 
recognizance  in  $1000  penalty,  to  appear  and  testify  in  Court 
on  the  trial  of  the  indictments,  when  notified  to  do  so  on 
the  part  of  the  United  States,  at  any  time  during  the  term. 
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Joseph  H.  Parsons  and  others 

vs. 
David  Ltman  and  others.    In  Equity. 

Persons  having  adverse  and  conflicting  interests  cannot  be  joined  as  co-plain- 
tiffs,  in  a  suit  in  Equity. 

(Before  Shifmak,  J.,  Connecticut,  April,  1860.) 

This  was  a  bill  in  Equity  for  the  construction  of  the  will 
of  the  late  Samuel  Parsons,  of  Durham,  Connecticut,  and  for 
an  account.  The  defendants  were  trnstees  and  executors  un- 
der the  will,  Lyman  being  the  active  trustee.  The  trustees 
had  discretionary  powers  as  to  the  amounts  to  be  paid,  under 
certain  limitations,  to  the  legatees.  An  answer  was  filed,  set- 
ting up,  among  other  things,  that  two  of  the  plaintifis  had  in- 
fant children,  who  were  interested  in  the  determination  of 
the  questions  involved  in  the  suit,  and  had  not  been  made 
parties  to  the  sujt.  A  motion  was  now  made  by  the  plaintiils, 
to  insert  the  names  of  the  infants,  by  ^prochein  afniy  as  co- 
plaintiffs.  The  motion  was  opposed  by  the  defendant  Ly- 
man. 

Henry  DvMcyti^  for  the  plaintiffs. 

Roger  S.  Baldwin^  for  the  defendants. 

Shipman,  J.  The  only  question  presented  for  the  determi- 
nation of  the  Court,  in  the  present  stage  of  this  case,  arises 
on  the  motion  of  the  next  friend  of  William  Stanley,  Junior, 
and  Samuel  Parsons,  Junior,  infants,  to  amend  the  bill,  by  in- 
serting their  names  as  co-plaintiffs.  'The  proposed  amend- 
ment alleges,  that  William  Stanley,  Junior,  is  the  son  of  Wil- 
liam Stanley  and  Catherine  A.,  his  wife,  two  of  the  plaintiffs, 
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and  that  Samuel  Parsons,  Junior,  is  the  son  of  Samuel  Far- 
sons,  another  of  the  plaintiffs.  The  proposed  amendment  is 
objected  to  by  the  defendant  Lyman. 

By  an  examination  of  the  plaintiffs'  bill,  and  the  will  of 
Samuel  Parsons,  deceased,  a  copy  of  which  is  thereto  an- 
nexed, it  is  clear,  that  William  Stanley,  Junior,  and  Samuel 
Parsons,  Junior,  have  or  may  have  interests  involved  in  the 
determination  of  questions  presented  by  the  bill,  directly  at 
Tarianee  with  those  of  the  present  plaintiffs.  Should  the 
amendment  be  allowed,  the  bill  would  then  present  the  case 
of  a  joinder  of  co-plaintiffs  having  adverse  and  conflicting  in- 
terests. 

It  is  believed  to  be  a  well  settled  rule  of  proceeding  in 
Equity,  that  the  interests  of  plaintiffs  should  be  consistent, 
although  it  is  immaterial  whether  the  interests  of  defendants 
are  or  are  not  in  conflict  with  each  other.  Chancellor  Wal- 
worth, in  Grant  v.  Van  ScJioonhoven^  (9  Paige^  255,)  re- 
marks, that  ^^  persons  having  adverse  and  conflicting  interests 
in  reference  to  the  subject-matter  of  the  litigation,  ought,  not 
to  join  as  complainants  in  the  same  suit ;"  and  he  held,  in 
that  case,  which  was  a  bill  brought  in  the  name  of  husband 
and  wife,  as  complainants,  against  their  infant  children,  to  set 
aside  a  conveyance  of  property  to  trustees  for  the  separate 
use  of  the  wife  and  children,  that  the  wife  was  improperly 
joined  as  co-plaintiff,  and  should  have  been  made  a  defendant. 

In  the  present  case,  the  interest  of  the  infants  whose 
names  it  is  proposed  to  insert  as  co-plaintiffs,  is  to  have  the 
fund  remaining  in  the  hands  of  the  trustees  or  executors,  from 
time  to  time,  as  large  as  possible,  so  that,  in  the  event  of  the 
death  of  their  parents,  before  the  final  determination  of  the 
trust,  leaving  them  surviving,  the  sums  they  would  be  enti- 
tled to  receive  from  the  estate  of  their  grandfather  would  be 
proportionably  large.  On  the  other  hand,  the  present  plain- 
tiffs are  seeking  to  diminish  the  funds  that  may  be  in  the 
hands  of  the  executors  from  time  to  time,  and,  consequently, 
to  diminish  the  amount  which,  in  the  event  of  their  death, 
the  surviving  children  would  be  entitled  to  receive  from  the 
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estate  of  the  testator.  The  interests  of  the  parents  are,  there- 
fore, in  the  eye  of  the  law,  adverse  to  those  of  their  children, 
and  these  conflicting  interests  would  be  presented  for  adjndi- 
cation  in  this  bill,  if  amended  as  proposed. 

In  the  case  of  Satimarez  v.  Savmares  (4  Jfylne  cfe  Craiffj 
331,)  the  testator  gave  and  bequeathed  to  his  son,  Eichard 
Sauinarez,  (who  was  his  heir  at  law,)  his  freehold  estate  in 
Dorsetshire,  and  directed  that  the  residue  of  the  property 
which  he  might  leave  at  his  death,  should  be  divided  between 
that  son  and  his  two  sisters,  in  equal  portions,  with  a  provi- 
sion that,  whatever  portion  might  devolve  to  him  should  be 
placed  in  the  names  of  trustees,  and  the  interest  be  paid  to 
him  during  his  life,  and  that,  after  his  death,  his  share  should 
be  divided  between  his  children,  and  placed  in  the  names  of 
trustees,  with  a  discretionary  power  to  employ  a  portion  of 
the  capital  for  their  advancement,  and,  on  the  children  respec- 
tively attaining  the  age  of  twenty-five  years,  their  shares  to 
be  transferred  to  them.  Should  the  son  die  without  issue,  the 
whole  of  his  portion  was  to  devolve  to  his  two  sisters,  during 
their  life,  and,  after  their  death,  to  their  children.  A  bill  was 
filed  by  the  testator's  son  and  heir  at  law,  Richard  Saumarez, 
and  his  wife,  and  their  infant  children,  as  co-plaintiffs,  against 
the  executors  of  the  will  and  the  testator's  widow  and  younger 
children,  (including  his  two  daughters,)  and  the  husbands  and 
issue  of  the  two  daughters.  The  bill  prayed,  that  the  trusts 
of  the  will  might  be  performed,  and  the  rights  of  all  parties 
under  it  be  declared  and  secured.  On  the  hearing  before  the 
Master  of  the  Rolls,  and  on  appeal  before  the  Lord  Chancel- 
lor, it  was  claimed  by  the  counsel  for  the  plaintiffs,  that,  under 
the  will,  Richard  Saumarez  took  a  fee  simple  in  the  Dorset- 
shire estate,  or,  if  not,  it  remained  undisposed  of  and  he  took 
it  as  heir  at  law.  On  the  other  hand,  it  was  insisted  by  the 
defendants,  that  he  took  only  a  life,  estate,  and  that  the  rever- 
sion passed  under  the  residuary  clause.  Of  course,  the  inter- 
ests of  Richard  Saumarez's  children  were  adverse  to  his,  for, 
if  the  claim  of  their  father  was  sustained,  the  amount  they 
would  be  entitled  to  receive  from  the  grandfather's  estate 
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would  be  diminished  to  the  extent  of  the  value  of  the  rever- 
sion of  the  Dorsetshire  estate.  And,  although  no  notice  seems 
to  have  been  taken  by  the  counsel,  before  the  Master  of  the 
Rolls,  of  the  peculiarity  of  the  bill,  yet,  on  hearing  of  the 
case  on  appeal,  the  Lord  Chancellor  (Lord  Cottenham)  said : 
"As  the  present  record  is  framed,  it  would  be  quite  irregular 
to  make  any  adjudication  on  the  point  raised  by  the  appeal, 
the  interests  of  the  appellant's  children,  who  joined  with  him, 
as  co-plaintiffs,  in  the  suit,  being  directly  at  variance  with  his 
own."  The  result  was,  that  so  much  of  the  proceedings  as 
involved  the  conflicting  interests  of  the  father  and  children 
was  struck  out,  and  a  new  bill  was  brought,  in  which  the  par- 
ties were  properly  arranged,  the  plaintiffs  having  consistent 
interests.  (See,  also,  BiU  v.  Oureton^  2  Mylne  cfe  Keen^ 
603.) 

It  is  clear,  then,  that,  to  allow  this  amendment  to  the  bill, 
as  it  now  stands,  would  make  the  bill  irregular  on  its  face, 
and  render  any  adjudication  upon  some  of  the  most  important 
questions  presented  by  it  improper. 

There  are  other  difficulties  in  the  way  of  the  joinder,  in 
the  same  bill,  of  co-plaintiffs  having  conflicting  interests,  espe- 
cially touching  the  power  of  one  co-plaintiff  to  appeal  from  a 
decree  in  favor  of  the  other.  But  these  it  is  unnecessary  to 
discuss. 

The  motion  to  amend  in  the  particular  specified  must, 
therefore,  be  denied. 


Benjahik  H.  Field  v»  Augustus  Sohell. 

In  a  suit  brought  in  a  State  Court,  to  recover  back  an  excess  of  duties  paid  to  a 
OoUector,  and  removed  to  this  Court,  where  the  plaintiff  recovers  here  under 
$500  and  over  $50.  and  the  case  is  one  in  which  the  plaintiff  would  have  re- 
covered costs  in  the  State  Court,  if  the  suit  had  not  been  removed,  he  is  enti- 
tled to  recover,  in  this  Court,  the  costs  of  the  suit  in  this  Court,  although,  if 
the  suit  had  been  originally  brought  in  this  Court,  he  would  have  recovered 
no  costs. 
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Neither  a  docket  fee,  nor  any  item  of  costs,  is  taxable,  on  a  reference  to  the  Col- 
lector, in  a  suit  to  recover  back  an  excess  of  duties,  to'adjust  the  amount  of  the 
recovery,  nor  are  any  costs  taxable  for  such  adjustment. 

(Before  Nkiaon  J.,  Southern  District  of  New  York,  July  23d,  1860.) 

This  was  an  appeal  from  the  taxation  of  a  bill  of  costs  hj 
the  Clerk. 

John  McKeon^  for  the  plaintiff. 

James  L  Roosevelt  {District  Attorney^  for  the  defendant. 

Nelson,  J.  This  suit  was  originally  brought  in  a  State 
Court,  to  recover  back  an  excess  of  duties  paid  to  the  Collector, 
and  was  removed  to  this  Court  under  the  Act  of  Congress  of 
1833.  The  amount  recovered  was  under  $500,  but  over  $50, 
which  would  have  entitled  the  plaintiff  to  costs  in  the  State 
Court.  The  Clerk  refused  to  tax  any  costs  in  behalf  of  the 
plaintiff,  on  the  ground  that  the  recovery  was  less  than  $500. 
It  is  admitted  that,  if  the  suit  had  been  commenced  in  this 
Court,  no  costs  could  have  been  recovered,  within  the  20th 
section  of  the  Judiciary  Act  of  1789.  The  case,  however,  does 
not  fall  within  that  section,  as  the  suit  was  commenced  in  a 
State  Court,  and  removed  to  this  Court,  under  the  Act  stated, 
The  question  is  not,  therefore,  necessarily  concluded  by  the 
Act  of  1789. 

I  had  occasion  to  look  into  the  subject  of  costs  in  civil 
cases,  on  a  question  of  taxation,  and  to  express  an  opinion 
upon  it,  which  is  reported  in  1  Blatchf.  C,  C.  /?.,  652,  and 
came  to  the  conclusion,  that,  although  the  right  to  recover 
costs  by  the  prevailing  party,  with  the  exception  of  a  few 
cases,  was  not  given  in  express  terms,  yet  the  general  right 
was  recognized  in  the  Judiciary  Act  of  1789,  and  in  numerous 
Acts  of  Congress  passed  since  down  to  the  present  day.  (See, 
also,  Conkling^s  Treatise^  under  the  head  of  Costs,  Part  2, 
chap,  2,  sec.  7,  s^d,  4,  and  S.  D,  Law^s  work  on  the  Jurisdic- 
tiofi  and  Powers  of  the  United  States  Courts^  p.  265.)  Even 
the  Judiciary  Act  of  1789  does  not  give  costs  in  express  terms. 
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I  have  said  that  this  case  does  not  come  within  the  prohibition 
of  the  20th  section  of  that  Act,  and  hence,  if  the  plaintiff,  as 
the  prevailing  party,  is  entitled  to  costs  under  the  right  as 
generally  recognized  by  Acts  of  Congress  and  the  usage  and 
practice  of  the  Courts,  there  can  be  no  well-founded  objection 
to  the  allowance  of  costs  in  the  present  instance ;  and,  although 
the  question  is  one  not  without  diflSculty,  I  am  inclined  to 
think  that  the  case  comes  within  this  generally-recognized 
right,  and  that  the  costs  should  have  been  taxed  by  the  Clerk. 
That  officer  was  doubtless  controlled  by  the  case  of  CoggUl  v, 
Lavyrence^  (2  Blatchf.  C,  C,  J?.,  304,)  and  it  must  be  admitted 
that  some  expressions  in  the  opinion  would  lead  to  a  denial  of 
costs  in  the  present  case.  But,  in  that  case,  the  plaintiff  would 
not  have  been  entitled  to  costs  in  the  State  Court,  if  the  suit  had 
not  been  removed,  which  distinguishes  it  from  this  one.  Let 
the  case  be  referred  back  to  the  Clerk,  for  taxation  according 
to  the  rules  and  practice  of  the  C/Ourt. 

I  observe  one  item  in  the  bill  which  I  feel  bound  to  notice, 
by  way  of  instruction  to  the  Clerk  in  this  and  all  like  cases. 
It  is  a  docket  fee  on  a  reference  to  the  Custom-House.  This 
is  an  abuse  that  has  recently  sprung  up  in  the  trial  of  these 
revenue  cases,  and  must  be  corrected.  The  reference  to  the 
Collector  is  simply  to  apply  the  rate  of  duty  settled  by  the 
Court  to  the  goods  entered.  It  is  a  matter  of  convenience  to 
the  Court,  and,  so  far  as  my  experience  goes,  has  always  been 
adopted  by  the  consent  of  counsel.  It  is  simply  a  matter  of 
arithmetic  or  calculation,  and  the  Collector  is  presumed  to  be 
the  most  familiar  with  the  service.  He  applies  the  rate  of 
duty  which  should  have  been  applied  at  the  entry  of  the  goods. 
An  effort  seems  to  be  made  to  turn  this  informal  proceeding, 
adopted  for  tlie  convenience  of  counsel  and  Court,  into  a  second 
trial  or  hearing  of  the  case,  which  cannot  be  admitted.  Even 
if  the  Court  had  power  to  refer,  which  it  is  understood  it  has 
not,  the  practice  should  not  be  countenanced.  I  have  never 
known  a  reference  in  the  Federal  Courts,  in  a  common  law 
case.  No  costs  of  any  description  should  be  allowed  for  ad- 
justment at  the  Custom-House,  nor  in  the  State  Court. 
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Goodyear  v.  Biahop. 


Charles  Goodyeas  vs.  James  Bishop  ahv  'othebs. 

Where  an  action  at  law  for  the  infringement  of  Letters  Patent  is  brought  in  the 
name  of  the  holder  of  the  legal  title  to  the  patent,  but  for  the  benefit  of  a 
party  who  is  an  exclusive  licensee,  under  the  patent,  of  the  right  to  make  a 
particular  article,  the  suit  will  not  be  discontinued  on  the  application  of  the 
defendant  and  the  consent  of  the  nominal  plaintiff. 

The  uominal  plaintiff  may  claim  indemnity  against  costs,  and  the  Court,  on  a 
proper  application,  will  provide  for  it 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  August  iTth,  1860.) 

This  was  a  motion  by  the  defendants,  founded  on  the  con- 
sent of  the  nominal  plaintiff,  to  have  an  order  entered  discon- 
tinuing this  suit,  which  was  an  action  at  law  for  the  infringe- 
ment of  Letters  Patent  granted  to  the  plaintiff  for  improve- 
ments in  the  manufacture  of  India-rubber. 

James  T,  Brady  and  George  Oifordy  for  the  defend- 
ants. 

Francis  B.  Cuttinq^  William  Curtis  Noyes^  and  George 
G.  Goddard^  for  the  Union  India  Rubber  Company. 

Nelson,  J.  This  motion  is  resisted  on  the  ground  that 
the  suit  is  brought  in  the  plaintiff's  name  for  the  benefit  of  his 
licensees,  the  Union  India  Rubber  Company.  This  Company 
is  the  owner  of  an  exclusive  right  to  the  patent  of  Good- 
year for  making  wearing  apparel  out  of  vulcanized  India- 
rubber.  A  suit  at  law  to  protect  this  right  is  properly 
brought  in  the  name  of  the  patentee.  {Goodyear  v.  McBur- 
ney^  3  Blatchf.  C,  C.  Ii,^S2.)  In  that  case,  the  defendants 
set  up  a  release  by  Goodyear,  and  the  Court  permitted  the 
parties  in  interest  to  answer  the  release  by  showing  their  in- 
terest, and  notice  of  the  same  to  the  defendants  before  the 
release. 
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m 

The  priaciple  there  held  governs  this  case.  Whether  the 
interest  of  the  licensees  is  technically  an  assignment  at  com- 
mon law,  or  by  the  Patent  Act,  is  not  important  in  the  j|.p- 
plication  of  the  principle.  It  is  sufficient  if  they  possess  such 
a  right  under  the  patentee  as  entitles  them  to  the  protection 
sought ;  and  of  that  there  can  be  no  doubt.  I  agree  that  the 
nominal  plaintiff  may  claim  indemnity  against  costs,  which, 
on  a  proper  application,  would  be  provided  for  by  the  Court 

It  is  said  that  Goodyear,  or  those  representing  him,  has 
stipulated  to  sue  infringers,  and  that  the  remedy  of  the  licen- 
sees is  on  this  covenant.  But,  if  so,  the  stipulation  does  not 
necessarily  take  from  the  party  his  remedy,  which  the  law  has 
provided  for  him,  of  proceeding  directly  against  the  wrong- 
doer. 

The  motion  is  denied  with  costs,  and  the  rule  will  be  en- 
tered nunc  pro  tunOy  as  of  November  7th,  1859,  Goodyear 
having  died  since  the  motion  was  made. 


The  R  L,  Maybet. 

On  a  claim  for  demurrage,  in  a  case  of  collisioD,  for  the  loss  of  employment 
suffered  by  the  ii^jured  yessel  while  undergoing  repairs,  speculative  and  con- 
jectural opinions  as  to  the  probability  of  her  employment  and  the  amount  of 
her  earnings,  if  employed,  are  too  uncertain  to  form  a  basis  of  any  allow- 
ance for  the  detention. 

In  the  case  of  a  tug,  the  proper  inquiry  is  as  to  what  she  could  have  been  char- 
tered for  per  day,  in  the  business  of  towing,  regard  being  had  to  the  market 
price. 

(Before  Neuson,  J.,  Southern  District  of  New  York,  August  lUh,  1860.) 

This  was  an  appeal  by  the  claimant  from  a  decree  of  the 
District  Court  confirming  the  report  of  a  Commissioner  as  to 
the  damages  in  a  case  of  collision. 

ErastxM  C,  Benedict^  for  the  libellant. 

John  Van  Vleck  for  the  claimant. 
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The  R.  L.  Majtiey. 

Nelson,  J.  The  aggregate  of  the  bills  proved,  for  repairs, 
&c.,  is  $1,608.63.  The  Commissioner  has  reported  damages 
to  the  amount  of  $3,262.30.  If  interest  be  added,  say  for 
five  years,  from  1st  November,  1854,  to  the  date  of  the  re- 
port, October  19th,  1869,  npon  the  bills  for  repairs,  &c., 
which  interest  is  $554.17,  it  makes  the  aggregnte  $2,162.80, 
which  deducted  from  .the  amount  reported,  leaves  a  balance 
of  $1,099.60,  which  must  have  been  allowed  for  the  fourteen 
days'  demurrage. 

I  am  not  satisfied  that  the  proofs  bring  the  case,  upon 
the  question  of  damages,  within  the  rule  laid  down  in 
Williamson  v.  Barrett^' {IS  How.^  101,  111,  112.)  A  good 
deal  of  the  testimony  was  general,  and  turned  upon  mere 
opinion  as  to  the  probability  of  employment  in  the  towing 
business,  and  the  amount  of  the  earnings,  if  employed.  This 
kind  of  proof  is  too  speculative  and  contingent  to  be  the  foun- 
dation of  any  rule  of  damages.  It  is  at  best  but  conjecture. 
The  true  question,  within  the  case  of  Williamson  v.  Barrett 
was,  what  could  the  tug  have  been  chartered  for  per  day  in 
the  business  of  towing,  regard  being  had  to  the  market  price, 
in  the  city  of  New  York.  This  would  have  brought  the  ques, 
tion  down  to  some  degree  of  certainty,  and  afforded  ground  for 
an  intelligible  allowanee  or  not,  of  .the  loss  which  the  libellant 
had  actually  sustained  by  the  delay  during  the  repairs. 

The  facts,  as  left  by  the  examination  before  the  Commis- 
sioner, are  too  uncertain  to  form  the  basis  of  any  allowance 
for  the  detention.  They  are  speculative,  conjectural,  and 
mere  opinion,  to  which  no  limit  or  rule  can  be  applied,  and 
which  can  never  lay  the  foundation  for  the  action  of  a  Court 
on  this  subject.  I  shall,  therefore,  strike  out  the  item  for  de- 
murrage, $1,099.50,  and  confirm  the  decree  for  $2,162,80, 
costs  to  be  allowed,  on  the  appeal,  to  neither  party,  as  against 
the  other.* 


*  ThiB  decision  was  aflSnned  by  the  Supreme  Court,  on  appeal     (See  Shtr- 
gia  y.  CUmgh,  1  WaUace,  269.) 
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The  Hermann. 


Thb  Hermann. 

Where  a  steamer  at  sea,  heading  to  'the  eastward,  discorered  an  object  about  a 
point  on  her  port  bow,  and  immediately  ported  her  helm,  thinking  the  object 
to  be  a  vessel  standing  to  the  eastward,  and,  on  approaching  nearer,  discovered 
it  to  be  a  vessel  under  sail,  but  could  not  determine  how  it  was  standing,  and 
still  kept  her  helm  to  port,  and  then  discovered  that  the  vessel  was  standing 
by  the  wind,  which  was  northwest,  but  conld  not  tell  on  which  tack,  and  still 
kept  her  helm  hard  to  port,  and  then  discovered  that  the  vessel  was  on  her 
starboard  tack,  and  within  a  minute  and  a  half  struck  her,^e  steamer  not 
having  slackened  her  speed,  or  slowed  or  backed,  and  it  appeared  that,  if  the 
true  position  of  the  vessel  had  been  known,  the  steamer  would  have  star- 
boarded her  helm  and  would  then  have  gone  clear:  ffeld^  that  the  steamer 
was  liable  for  the  collision. 

A  charge  for  lay  days  in  a  charter  party  furnishes  no  test  to  determine  the  dam- 
ages for  detention  during  the  repair  of  a  vessel,  in  a  case  of  collision. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  August  Itth,  1860.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by 
Peter  Grant  and  others,  owners  of  the  bark  Reindeer,  against 
the  steamship  Hermann,  for  a  collision  between  the  two  ves- 
sels. The  District  Conrt  decreed  for  the  libellants,  and  the 
claimants  appealed  to  this.  Court. 

Edward  H.  Owen^  for  the  libellants. 

Daniel  Lord^  for  the  claimants. 

Nelson,  J.  The  collision  in  this  case  occurred  on  the  night 
of  the  24th  of  August,  1S54,  in  the  chops  of  St.  George's 
Channel.  The  bark  was  on  her  way  from  London  to  Boston ; 
the  steamship  from  New  York  to  Southampton.  The  night 
was  not  very  dark.  I  take  the  facts  as  stated  by  the  chief 
officer  of  the  Hermann,  who  was  on  deck  at  the  time,  and  had 
the  general  charge  of  the  vessel,  and  by  the  third  mate,  whose 
watch  it  was  on  deck,  and  who  witnessed  the  collision.  Their 
statements  concur,  and  are  clear  and  candid.     The  chief  mate 
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says,  that  he  was  walking  on  the  port  side  of  the  quarter-deck, 
and  that,  on  hearing  the  bells  indicating  an  object  in  view  on 
the  port  bow,  he  stepped  forward  on  the  port  paddle-box,  and 
discovered  the  object  about  a  point  on  the  port  bow,  and  im- 
mediately gave  the  order  to  port  tlie  helm,  which  was  obeyed. 
He  thought  the  object  was  a  vessel  standing  to  the  eastward. 
After  the  order,  the  Hermann  began  to  come  around  to  the 
southward,  and  was  approaching  the  vessel,  and  he  then  dis- 
covered it  was  under  sail,  but  not  clearly  enough  to  enable 
him  to  determine  how  it  was  standing.  He,  however,  repeated 
the  order,  '^lard  a-port,"  which  was  answered.  After  this  he 
discovered  that  the  vessel  was  standing  by  the  wind,  which 
was  from  the  northwest,  but  could  not  tell  on  which  tack,  and 
he  then  gave  the  third  order,  "  hard  a-port,"  which  was  also 
answered ;  and  then,  and  not  before,  it  became  evident  that 
the  vessel  was  standing  on  her  starboard  tack,  and  this  not 
over  a  minute  and  a  half  before  the  collision.  The  Hermann 
was  going  at  the  rate  of  eleven  miles  an  hour,  and,  during  all 
this  time,  neither  slackened  her  speed,  nor  slowed  nor  backed, 
till  after  the  collision.  The  night  could  not  have  been  very 
dark,  for  both  the  chief  ofloer  and  the  third  officer  say  that 
they  discovered  the  object,  which  turned  out  to  be  a  vessel  on 
her  starboard  tack,  close  hauled,  a  mile  and  a  half  distant. 
The  chief  officer  admits,  that  if  he  had  known  the  position  of 
the  Reindeer,  that  is,  that  she  was  standing  on  the  wind,  he 
would  have  starboarded  his  helm  instead  of  giving  the  order 
to  port,  and  that,  if  he  had  done  so,  the  Hermann  would  have 
gone  under  her  stern.  The  fault  of  the  Hermann  is  too  obvious 
to  require  observation.  She  should  have  slowed,  stopped,  or 
backed,  according  to  the  necessity  of  the  case,  until  the  true 
position  of  the  Reindeer  could  be  discovered. 

On  the  question  of  damages,  I  deduct  the  charge  for  de- 
murrage both  at  Falmouth  and  at  Boston,  as  not  coming 
within  the  rule  settled  in  WiUiamaon  v.  Barrett^  (13  Hov>.^ 
101,  111,  112.)  The  rule  was  very  deliberately  settled  in  that 
case,  and  will  be  strictly  adhered  to.  The  charge  for  lay  days 
in  a  charter  party,  as  agreed  upon  by  the  parties,  and  which 
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Ridyard  t).  PhillipB. 


depends  upon  no  principle,  furnishes  no  test  to  determine  the 
damages  for  detention  during  tlie  repair  of  a  vessel,  in  a  case 
of  collision. 


William  Kidyard  and  others  vs.  James  W.  Phillips. 

Where  cargo  shipped  on  freight  is  destroyed  in  specie  by  a  peril  of  the  sea, 
which  causes  the  yessel  to  put  into  a  port  of  distress,  so  that  such  cargo  loses 
its  original  character  at  the  port  of  distress,  or  where  the  damage  to  it  is  such 
that,  if  reshipped,  a  total  destruction  of  it,  in  apeeie^  will  be  inevitable,  before 
it  can  arrive  at  its  port  of  destination,  the  shipper  is  not  liable  for  the  freight. 

(Before  Nblsqk,  J.,  Southern  District  of  New  York,  August  Hth,  I860.) 

This  was  an  action  brought  to  recover  the  balance  of  a 
sum  of  money  received  by  the  defendant  as  the  proceeds  of  a 
quantity  of  damaged  corn,  which  had  been  shipped  for  the 
plaintiffs,  at  New  York,  consigned  to  them  at  Liverpool,  by 
the  ship  Ohio,  belonging  to  the  defendant.  The  balance  was 
the  amount  of  the  freight  on  the  corn.  The  vessel,  soon  after 
leaving  New  York,  encountered  a  violent  storm,  which  crip- 
pled her,  and  caused  her  to  leak.  The  vessel  and  cargo  were 
80  much  damaged,  that  the  master  was  obliged  to  put  back  to 
the  port  of  departure.  Competent  persons  examined  the  con- 
dition of  the  com,  and  came  to  the  conclusion  that  it  was  so 
much  damaged,  that,  after  the  best  attention  bestowed  upon 
it,  in  endeavoring  to  prepare  it  for  reshipment,  there  was  not 
the  slightest  prospect  or  probability  that  it  would,  if  reshipped, 
arrive  at  the  port  of  delivery  in  specie,  and  recommended  a 
sale  by  the  master  for  the  benefit  of  whom  it  might  concern. 
The  sale  was  made  accordingly.  The  ship,  which  was  a  gen- 
eral one,  refitted  and  reshipped  her  other  cargo  to  Liverpool, 
her  port  of  destination,  and  at  no  time  contemplated  giving 
up  the  voyage. 
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The  John  Staart 

John  S.  JUcCvMochj  for  the  plaintiffs. 

William  M.  EvartSy  for  the  defendants. 

Nelson,  J.  Tiie  question  in  this  case  is,  whether,  on  the 
facts,  the  owner  of  the  vessel  is  entitled  to  freight.  This  ques- 
tion was  very  fully  examined  by  me  in  the  case  of  Ilugg  v. 
The  Augusta  Insura/nce  and  Banking  Co.,  (7  Hbw,^  595, 606, 
607,)  it  being  indirectly  involved  in  the  first  question  presented, 
on  the  division  of  opinion  in  the  Court  below.  The  Court 
there  held,  that  the  underwriters  would  be  liable  for  freight, 
as  a  total  loss,  if  it  should  be  found  by  the  jury  that  there  was 
a  destruction  in  specie  of  the  cargo,  so  that  it  had  lost  its 
original  character  at  the  port  of  distress,  or  that,  if  it  had  been 
reshipped,  a  total  destruction  in  specie  would,  from  the  damage 
received,  have  been  inevitable,  before  it  could  have  arrived  at 
its  port  of  destination.  The  latter  principle  decides  the  ques* 
tion  before  me,  upon  the  facts  in  this  case.  The  shippers  were 
not  liable  for  the  freight,  but  the  underwriters  were. 

There  must  be  a  judgment  for  the  plaintiffs,  for  the  amount 
of  freight  retained,  with  interest  from  the  demand  of  the 
same. 


The  John  Stuabt. 

A  yessel  dose-hauled  on  her  port  tack  held  not  liable,  in  a  case  of  coUision,  for 
keeping  her  course,  as  against  a  yessel  haying  the  wind  fVee. 

The  collision  haying  occurred  on  a  night  dark  and  hazy  and  drizzling  with  rain, 
and  the  yessels  not  haying  discoyered  each  other  till  the  coUision  was  ineyi- 
table,  or  they  were  so  near  as  to  preyent  the  adoption,  with  deliberation,  of 
any  proper  measure  to  ayoid  it,  and  the  close-hauled  yessel  haying,  at  or 
near  the  moment  of  coUision,  luffed  into  the  wind,  while  the  yessel  haying 
the  wind  free,  on  discoyering  the  other  yessel,  starboarded  her  helm :  Hdd^ 
that  the  former  was  not  in  fault. 
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The  John  Stuart. 


A  vessel  which  has  the  wind  free,  or  is  sliiling  before  or  with  the  wind, 
must  get  out  of  the  way  of  a  vessel  that  is  close-hauled ;  and  it  is  the  duty 
of  the  close-hauled  vessel  to  keep  her  course. 

(Before  Nxlson,  J.,  Southern  District  of  New  York,  August  17th,  1860.) 

This  was  a  libel  inrerrij  filed  Id  the  District  Court,  against 
the  ship  John  Stuart,  to  recover  damages  for  a  collision  with 
the  bark  Green  Point.  That  Court  dismissed  the  libel,  and 
the  claimants  appealed  to  this  Court. 

Edwin  W.  Stougktan  and  John  J,  Lattingy  for  the  libel- 
Ian  ts. 

Wdshington  Q.  Morton  and  Francis  R.  Covdert^  for  the 
claimants. 

!N^EL80N,  J.  The  collision  in  this  case  occurred  in  the 
Pacific  ocean,  between  the  Ciiincha  Islands  and  Callao,  in  the 
night  of  the  2d  of  August,  1853.  The  bark  Green  Point  was 
laden  with  some  800  or  900  tons  of  guano,  and  was  on  her 
way  to  the  port  of  Callao.  The  ship  John  Stuart  was  in  bal- 
last, had  left  Callao,  and  was  going  to  the  Islands  for  a  cargo. 
The  wind  was  South  South  East.  The  bark  was  heading 
about  North  West  by  West,  some  of  the  witnesses  say  North 
West  by  North,  and  the  ship  about  South  West,  on  her  port 
tack,  close-hauled  to  the  wind.  It  is  agreed,  that  the  bark 
had  the  wind  free,  or  nearly  so.  The  collision  occurred  be- 
tween nine  and  ten  o'clock  at  night.  The  night  was  dark, 
drizzly  and  hazy.  The  vessels  were  not  discovered  by  each 
other  till  within  a  half  or  a  quarter  of  a  mile.  There  is 
some  dispute  among  the  witnesses  on  that  point.  The  bark, 
on  discovering  the  ship,  starboarded  her  helm.  The  ship  kept 
her  course  till  at  or  near  the  moment  of  the  collision,  when 
she  put  her  helm  hard  down,  and  luffed  into  the  wind. 

I  am  inclined  to  think,  upon  the  whole  of  the  evidence, 
that  the  better  opinion  is,  that  the  two  vessels,  which,  from  the 
courses  given,  were  crossing  each  other's  track  at  nearly  right- 
angles,  in  a  night  dark  and  hazy  upon  the  water,  with  drizz- 
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ling  rain,  did  not  discover  each  other  until  the  collision  was 
inevitable,  or,  at  least,  until  they  were  so  near  as  to  prevent 
the  adoption,  with  deliberation,  of  the  proper  measure,  if  any 
could  have  been  adopted,  to  avoid  it.  I  am  also  of  the  opinion, 
that,  under  the  facts  and  circumstances,  as  shown  in  the 
proofs,  the  ship  was  not  in  fault  for  not  taking  measures  to 
avoid  the  disaster,  or  for  not  adopting  the  right  manoeuvre  at 
the  last  moment,  conceding  that  she  did  not.  For  the  rule  is 
settled,  that  a  vessel  which  has  the  wind  free,  or  is  sailing  be- 
fore or  with  the  wind,  must  get  out  of  the  way  of  a  vessel 
that  is  close-hauled ;  and  it  is  the  duty  of  the  vessel  close- 
hauled  to  keep  her  course.  (  St.  John  v.  Pame,  10  ffow.j  657, 
581;  Schooner  Catharine  v.  Dickinson^  17  Id,^  170,  176; 
The  Hose,  2  W.  Rcb.^  1 ;  The  Chester,  3  Hagg.  Adm,  R., 
316,  318.)  The  complaint  here  is,  that  the  ship  kept  her 
course  till  it  was  too  late  to  adopt  the  proper  movement  to 
avoid  the  disaster ;  in  other  words,  that  she  adhered  to  the 
nautical  rule  till  it  was  hopeless  to  attempt  to  remedy  the  con- 
sequences of  the  delay.  I  am  not  satisfied  that  the  ship  could 
have  adopted  any  course  consistent  with  the  rule  of  naviga- 
tion, after  the  vessels  discovered  each  other,  that  would  have 
prevented  the  collision,  or  that  there  was  any  culpable  negli- 
gence on  the  part  of  either  vessel,  taking  into  consideration 
their  courses  and  the  thick,  hazy  weather,  in  not  discovering 

4 

the  other  sooner. 

I  agree  with  the  Court  below  in  dismissing  the  libel,  and 
aiiirm  the  decree. 


The  United  States  vb.  The  Propeller  Echo. 

Where  a  steam  veasel  usually  employed  as  a  tow  boat  transported  passengers  fVom 
Buffalo  to  Canada,  and  back,  a  distance  of  12  or  15  miles  each  way,  for  pay:  BM 
that  she  was  liable  to  the  penalty  imposed  for  a  violation  of  §  2  of  the  Act 
of  July  7th,  1838,  (5  XJ»8.  Stat,  at  Large^  304^)  in  transporting  passengers 
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without  a  license,  and  that  she  was  not  entitled  to  the  benefit  of  the  exemp- 
tion created  by  §  42  of  the  Act  of  August  30th,  1852,  (10  Id.,  75)  in  favor  of 
a  steamer  used  as  a  tug  boat  or  a  towing  boat. 
Such  exemption  applies  only  to  a  steamer  while  engaged  in  towing,  or  in  the 
business  of  towing,  and  not  to  a  steamer  usually  engaged  in  towing. 

(Before  Net^on,  J.,  Northern  District  of  New  York,  September  1st,  1860.) 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
adjudging  against  the  propeller  Echo  a  penalty  of  $500  for  a 
violation  of  the  Acts  of  Congress  of  July  7th,  1838,  (5  U.  S. 
Stat.  aULarge,  304,)and  August  30, 1852, 10  Id.,  75. 

Nelson,  J.  It  appears,  from  the  proofs,  that  the  propeller 
was  usually  employed  as  a  tow  boat  in  and  about  the  harbor 
of  Buffalo,  but  that,  on  the  10th  of  June,  1857,  she  trans- 
ported some  one  hundred  passengers  from  Buffalo  to  Point 
Albino,  Canada,  on  Lake  Erie,  and  back,  a  distance  of  twelve 
or  fifteen  miles  each  way,  and  took  pay  for  the  same. 

By  the  2d  section  of  the  Act  of  1838,  it  is  provided  that 
it  shall  not  be  lawful  for  the  owner,  master,  or  captain  of  any 
steamboat  or  vessel,  &c.,  to  transport  any  goods  or  passengers 
upon  the  bays,  lakes,  &c.,  of  the  United  States,  without  hav- 
ing first  obtained  from  the  proper  oflicer  a  license  under  the 
existing  laws,  and  without  having  complied  with  the  condi- 
tions imposed  by  that  Act.  The  42d  section  of  the  Act  of 
1852  exempts  from  the  operation  of  that  Act  steamei*s  used  as 
feiTy  boats,  tug  boats  or  towing  boats. 

It  is  insisted,  on  the  part  of  the  defence,  that  the  propel- 
ler, in  the  present  case,  comes  within  the  exception  in  the 
above  section,  inasmuch  as  she  is  usually  employed  in  the 
business  of  towing.  But,  the  plain  answer  to  the  objection 
is,  that  the  exception  does  not  apply  to  steamers  usually  en- 
gaged in  ferrying  or  towing,  but  to  steamers  while  thus  en- 
gaged, or  while  engaged  in  that  business.  If  they  leave  that 
business  and  engage  in  transporting  passengers,  even  for  a  . 
single  trip,  th6y  are,  while  thus  engaged,  out  of  the  excep- 
tion, not  only  in  words,  but  in  the  spirit,  intent,  and  mischief 
of  the  Act,  and  are  within  the  conditions  and  penalties  therein 
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prescribed.  The  question  is  not,  whether  the  steamer  has 
been  usually  employed  in  the  towing  business,  but,  what  was 
her  employment  and  service  at  the  time  complained  of.  If  ij 
was  the  transportation  of  passengers,  then  she  is  responsible 
for  a  full  compliance  with  all  the  conditions  required  of  ves- 
sels in  that  service,  whatever  may  have  been,  or  whatever  may 
subsequently  be,  her  employment.  Any  construction  of  the 
Act  short  of  this,  would  but  open  the  way  to  an  evasion  of 
their  requirements. 

Decree  affirmed. 


The  Kentucky. 

Under  the  Act  of  February  28th,  1839,  (5  U.  S,  Stat,  at  Large,  321,)  and  the 
Act  of  January  14th,  1841,  {Id.,  410,)  a  surety  in  a  stipulation  in  Admiralty 
is  exempt  from  liability  to  impriaonment  on  an  execution  issued  by  a  Dis- 
trict Court  on  a  decree  in  the  suit  in  which  the  stipulation  was  given,  in  aU 
cases  where  he  would  be  exempt  on  like  process  issued  from  a  Court  of  the 
State  in  which  the  District  Court  is  held. 

8uch  a  surety  is  exempt  from  such  liability  on  an  execution  issued  by  a  Dis- 
trict Court  in  New  York,  because  the  State  of  New  York,  by  an  Act  passed 
in  1831,  abolished  imprisonment  for  debt. 

The  general  understanding  of  the  6th  section  of  the  Act  of  August  23d,  1842, 
(5  U,  S.  StaL  at  Large,  618)  giving  power  to  the  Supreme  Court  to  frame 
rules  of  practice,  has  been,  that  that  Court  had  no  power  to  repeal  or  modify 
any  regulation  of  Congress  existing  on  the  subjects  there  referred  to. 

Rule  21  in  Admiralty,  adopted  by  the  Supreme  Court  at  the  January  Term, 
in  1846,  giving  to  a  libellant  the  right  to  arrest  the  body  of  a  defendant  in 
execution,  w^as  modified  by  rule  48,  adopted  by  the  Supreme  Court  at  the 
December  Term,  in  1860,  and,  since  that  rule  was  adopted,  there  has  been  no 
Imprisonment  for  debt,  upon  an  execution  in  Admiralty,  in  New  York. 

The  real  estate  of  a  surety  is  subject  to  an  execution  in  Admiralty,  the  lien  of 
the  decree  being  regulated  by  the  Act  of  July  4th,  1840,  (6  U.  S.  Stat  at 
Large,  393.) 

(Before  Nklson,  J.,  Northern  District  of  New  York,  September  let,  1860.) 
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This  was  a  motion  on  the  part  of  the  libellant,  Lucius  H. 
Pratt,  to  vacate  an  order  made  by  Mr.  Justice  Nelson,  at 
chambers,  on  the  26th  of  August,  1859,  discharging  stipu- 
lators or  sureties  from  imprisonment.  The  libellant  had  ob- 
tained a  decree,  in  the  District  Court,  in  a  case  of  coUisic^, 
for  the  sum  of  $19,427.75,  from  which  an  appeal  was  taken 
to  this  Court,  and  the  decree  wc»  affirmed.  The  usual  decree 
had  been  entered  in  the  District  Court,  against  the  claimants, 
and  also  against  the  sureties.  After  affirmance  in  this  Court, 
execution  was  issued  against  the  goods  and  chattels,  lands  and 
tenements,  of  the  claimants,  and,  also,  against  the  sureties, 
with  a  clause  directing  the  arrest  and  imprisonment  of  the 
sureties,  in  case  of  default  in  making  the  amount  of  the  de- 
cree out  of  the  property ;  and,  in  pursuance  thereof,  the  sure- 
ties were  arrested  and  imprisoned  in  the  jail  of  the  county  of 
Oswego. 

Nelson,  J.  The  question  in  this  case  is,  whether  or  not 
the  sureties  were  liable  to  imprisonment,  under  the  laws  of  Con- 
gress. The  Act  of  February  28th,  1839,  (5  U.  S.  Stat,  at 
Zarge,  321,)  provides,  "  that  no  person  shall  be  imprisoned  for 
debt  in  any  State,  on  process  issuing  out  of  a  Court  of  the  United 
States,  where,  by  the  laws  of  such  State,  imprisonment  for  debt 
has  been  abolished."  By  the  Act  of  January  14th,  1841,  (/oJ., 
410,)  it  is  provided,  that  the  Act  of  1839  "  shall  be  so  construed 
as  to  abolish  imprisonment  for  debt  on  process  issuing  out  of  any 
Court  of  the  United  States,  in  all  cases  whatever,  where,  by 
the  laws  of  the  State  in  which  the  said  Court  shall  be  held, 
imprisonment  for  debt  has  been,  or  shall  hereatler  be,  abol- 
ished." By  an  Act  passed  in  1831,  the  State  of  New  York 
abolished  imprisonment  for  debt  on  execution  upon  any  judg- 
ment or  decree  founded  upon  contract,  which  is  the  character 
of  the  decree  against  the  sureties  in  the  present  case. 

It  is  insisted,  however,  that  the  Acts  of  Congress  of  1839  . 

and  1841  have  been  modified  by  the  2l8t  rule  in  Admiralty, 

adopted  at  the  January  Term,  in  1845,  of  the  Supreme  Court 

of  the  United  States,  which,  in  terms,  gives  to  the  libellant 
VOL.  rv.— 29 
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the  right  to  arrest  the  body  of  the  defendant,  on  execution. 
That  rule  was  adopted  under  the  authority  conferred  upon  the 
Court  by  the  sixth  section  of  the  Act  of  Congress  passed  Au- 
gust 23d,  1842,  (5.i7.  S.  Stat,  at  Large,  518.)  It  is  not  ma- 
terial to  determine  whether  or  not  that  rule  was  within  the 
power  there  conferred  upon  the  Court,  but  I  think  it  proper 
to  say,  that  the  general  understanding  of  that  Act  has  been, 
that  the  Court  had  no  power  to  repeal  or  modify  any  regula- 
tion of  Congress  existing  on  the  subjects  there  referred  to.  It 
is  true,  that  some  of  the  District  Judges  took  a  different  view 
of  the  Act  of  1842,  and  expressed  opinions,  that  imprisonment 
for  debt  in  Admiralty  still  existed  by  virtue  of  that  rule. 
This  led  to  its  modification  by  rule  48,  adopted  at  the  Decem- 
ber Term,  in  1850,  and  which,  in  direct  terms,  conforms  the 
practice  to  the  Acts  of  1839  and  1841.  Since  the  adoption  of 
this  rule,  so  far  as  I  know  or  believe,  there  has  been  no  im- 
prisonment for  debt,  upon  an  execution  in  Admiralty,  in  this 
State. 

Rule  48  was  drawn  with  great  care,  and  with  the  express 
purpose  of  conforming  the  practice,  in  suits  sounding  in  con- 
tract, in  the  District  Court,  in  Admiralty,  as  to  the  arrest  and 
imprisonment  of  the  person  of  the  defendant,  to  that  of  the 
State,  in  like  or  analogous  cases.  Hence,  the  rule  declares, 
that  imprisonment  for  debt  shall  be  abolished  in  all  cases 
where,  by  the  laws  of  the  State,  it  has  been  or  shall  be  abol- 
ished, '^  upon  similar  or  analogous  process  issuing  from  a  State 
Court."  That  is,  if  a  defendant  in  the  State  Courts  is  exempt 
&om  personal  arrest  and  imprisonment  on  all  process,  whether 
mesne  or  final,  in  cases  sounding  in  contract,  then  the  defend- 
ant in  Admiralty  will,  in  all  such  cases,  be,  in  like  manner, 
exempt. 

It  was  suggested,  on  the  argument,  that  the  real  estate  of 
the  sureties  was  not  subject  to  the  execution  in  Admiralty  ; 
but  this  is  clearly  a  misapprehension,  as  the  practice  is  other- 
wise, and  th^  liens  of  judgments  and  decrees  in  the  Federal 
Courts  are  regulated  by  Act  of  Congress.  {Act  ofJvJy  4:thj 
1840,  §  4,  5  U.  S.  Stat  at  Large,  393.) 
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I  have  never  entertained  a  doubt  upon  the  principal  ques- 
tion here  raised,  since  the  adoption  of  rule  48;  and,  indeed,  if 
it  had  come  before  me  prior  to  the  making  of  that  rule,  I 
would  have  held,  that  the  21st  rule  in  Admiralty  should  be 
construed  as  qualified  by  the  Acts  of  1839  and  1841. 

Without  pursuing  the  question  in  the  case  further,  I  am 
satisfied  that  the  sureties  were  entitled  to  their  discharge,  and 
that  the  motion  should  be  denied.  If  I  had  entertained  a 
doubt  upon  the  question,  or  regarded  it  as  new,  I  should  not 
have  granted  the  discharge  without  requiring  notice  to  the 
proctors  for  the  libellant,  but,  having  a  settled  conviction  that 
the  proceeding  was  unwarranted,  I  deemed  it  right  to  act  in 
the  matter  without  further  delay.  As,  however,  the  summary 
disposition  of  the  motion  deprives  the  libellant  of  a  review  of  the 
question  in  the  appellate  Court,  I  shall  direct  that  the  record 
be  made  up  in  form  by  his  proctors,  if  they  desire,  so  as  to 
present  the  question  as  having  been  decided  upon  the  return 
to  a  writ  of  habeas  corpus^  embodying  the  facts  set  forth  in 
the  affidavit  and  schedule  upon  which  the  motion  was  granted ; 
and,  inasmuch  as  the  question  had  not  been  adjudicated,  and 
different  opinions  had  been  expressed  in  the  District  Courts, 
and,  indeed,  in  the  Circuit  Court  of  the  United  States  for  the 
first  Circuit,  I  shall  modify  the  order  granting  the  discharge, 
so  as  to  forbid  any  suit  against  the  libellant  or  his  proctora,  or 
the  marshal,  for  the  illegal  arrest  and  imprisonment.  Let  a 
rule  be  entered  by  the  Clerk  in  conformity  with  the  above 
directions. 


Calvin  Durand  v«.  George  N.  Hollins, 

It  is  a  defence  to  an  action  of  trespass  brought  against  an  officer  of  the  Navj  of 
the  United  States,  for  destroying  property  bj  the  bombardment,  by  a  naval 
vessel  of  the  United  States,  of  which  he  was  in  command,  of  a  town  in  a  for- 
eign country,  that  he  caused  the  place  to  be  bombarded  in  his  capacity  as 
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such  ofBoer  of  the  Navy,  by  virtue  of  lawful  and  public  orders  from  the 
President  of  the  United  States  and  tHe  Secretary  of  the  Navy. 
The  interposition  of  the  President  to  protect  abroad  the  lives  and  property  of 
citizens  of  the  United  States,  is  a  matter  resting  in  his  discretion ;  and,  in  all 
cases  where  a  public  act  or  order  rests  in  Executive  discretion,  neither  he 
nor  his  authorized  agent  is  personally  civilly  responsible  for  the  consequences. 

(Before  Nei^on,  J.,  Southern  District  of  New  York,  September  13th,  1860.) 

Thib  was  an  action  of  trespass,  brought  to  recover  damages 
for  the  destruction  by  the  defendant  of  property  at  San  Juan  del 
Norte,  Nicaragua,  otherwise  called  Greytown,  on  the  13th  of 
July,  1854.  The  defendant,  among  other  defences,  pleaded 
that  he  was  a  commander  in  the  Navy  of  the  United  States, 
and,  as  such,  commanded  a  vessel  of  war  called  the  Cyane, 
and  was  bound  to  obey  the  orders  of  the  President  of  the 
United  States,  and  of  the  Secretary  of  the  Navy ;  and  that, 
by  virtue  of  lawful  and  public  orders  of  the  President  and 
Secretary,  he  did  cause  the  place  called  Greytown,  by  the 
naval  force  of  the  United  States  to  be  bombarded  and  set  fire 
to,  and  which  are  the  same  alleged  trespasses  set  forth  in  the 
declaration.  There  was,  also,  a  plea  setting  forth,  in  addition 
to  the  facts  above  stated,  that  the  community  at  Greytown 
had  forcibly  usurped  the  possession  of  the  place,  and  erected 
an  independent  government,  not  recognized  by  the  United 
States,  and  had  perpetrated  acts  of  violence  against  the  citi- 
zens of  the  United  States  and  their  property,  and  had,  on  de- 
mand for  redress,  refused  it,  and  that  the  defendant,  under 
public  orders  from  the  President  and  Secretary,  as  a  Com- 
mander in  the  Navy,  and  then  in  command  of  the  Cyane,  did 
cause  the  place  to  be  bombarded  and  set  on  fire,  as  he  lawfully 
might  for  the  cause  aforesaid.  To  these  pleas  the  plaintifiT 
demurred,  and  the  defendant  joined  in  demurrer. 

WiUiam  Tracy  and  John  A,  Manning,  for  the  plaintiff. 
John  McKeony  (District  Attorney^)  for  the  defendant 
Nelson,  J.   The  principal  ground  of  objection  to  the  pleas, 
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as  a  defence  of  the  action,  is,  that  neither  the  President  nor 
the  Secretary  of  the  Navy  had  authority  to  give  the  orders 
relied  on  to  the  defendant,  and,  hence,  iliat  they  afford  no 
ground  of  justification. 

The  Executive  power,  under  the  Constitution,  is  vested  in 
the  President  of  the  United  States,  (Art.  2,  sec.  1.)  He  is 
Oommander-in-Ohief  of  the  Army  and  Navy,  {sec,  2,)  and  has 
imposed  upon  him  the  duty  to  "  take  care  that  the  laws  be  faith- 
fully executed,"  {sec.  3.)  In  organizing  a  Government  under 
the  (Constitution,  an  Executive  Department,  called  the  De- 
partment of  Foreign  Affairs,  was  established,  and  a  principal 
officer  called  the  Secretary  for  the  Department  of  Foreign 
Affairs,  placed  at  its  head,  to  ^'  execute  such  duties  as  shall, 
from  time  to  time,  be  enjoined  on  or  intrusted  to  him  by  the 
President  of  the  United  States,  agreeable  to  the  Constitution, 
relative  to  correspondences,  commissions,  or  instructions  to  or 
with  public  ministers  or  consuls  from  tfee  United  States,  or  to 
negotiations  with  public  ministers  from  foreign  states  or 
princes,  or  to  memorials  or  other  applications  from  foreign 
public  ministers  or  other  foreigners,  or  to  such  other  matters 
respecting  foreign  affairs  as  the  President  of  the  United  States 
shall  assign  to  the  said  department ;  and,  furthermore,  that  the 
said  principal  officer  shall  conduct  the  business  of  the  said 
Department  in  such  manaer  as  the  President  of  the  United 
States  shall  from  time  to  time  order  or  instruct."  {Act  of 
Congress^  of  July  27thy  1789,  sec.  1, 1  U.  S.  Stat,  at  Large^  28.) 
By  a  subsequent  Act,  this  Department  has  been  denominated 
the  Department  of  State,  and  the  head  of  it  the  Secretary  of 
State.  There  was  also  established  another  Executive  Depart- 
ment, denominated  the  Department  of  the  Navy,  the  chief 
officer  of  which  is  called  the  Secretary  of  the  Navy,  "  whose 
duty  it  shall  be  to  execute  such  orders  as  he  shall  receive 
from  the  President  of  the  United  States,  relative  to  the  pro- 
curement of  naval  stores  and  materials,  and  the  construction, 
armament,  equipment  and  employment  of  vessels  of  war,  as 
well  as  all  other  matters  connected  with  the  naval  establishment 
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of  the  United  States."    {Act  ofConffress,  of  April  30th,  1798, 
sec.  1, 1  U,  S.  Stat,  at  Large,  553.) 

As  the  Executive  head  of  the  nation,  the  President  is  made 
the  only  legitimate  organ  of  the  General  Government,  to  open 
and  carry  on  correspondence  or  negotiations  with  foreign  na- 
tions, in  matters  concerning  the  interests  of  the  country  or  of 
its  citizens.  It  is  to  him,  also,  the  citizens  abroad  must  look 
for  protection  of  person  and  of  property,  and  for  the  faithful  ex- 
ecution of  the  laws  existing  and  intended  for  their  protection. 
For  this  purpose,  the  whole  Executive  power  of  the  country  is 
placed  in  his  hands,  under  the  Constitution,  and  the  laws  passed 
in  pursuance  thereof ;  and  different  Departments  of  government 
have  been  organized,  through  which  this  power  may  be  most 
conveniently  executed,  whether  by  negotiation  or  by  force — 
a  Department  of  State  and  a  Department  of  the  Navy. 

Now,  as  it  respects  the  interposition  of  the  Executive 
abroad,  for  the  protection  of  the  lives  or  property  of  the  citi- 
zen, the  duty  must,  of  necessity,  rest  in  the  discretion  of  the 
President.  Acts  of  lawless  violence,  or  of  threatened  violence 
to  the  citizen  or  his  property,  cannot  be  anticipated  and  pro- 
vided for ;  and  the  protection,  to  be  effectual  or  of  any  avail, 
may,  not  unfrequently,  require  the  most  prompt  and  decided 
action.  Under  our  system  of  Government,  the  citizen  abroad 
is  as  much  entitled  to  protection  as  the  citizen  at  home.  The 
great  object  and  duty  of  Government  is  the  protection  of  the 
lives,  liberty,  and  property  of  the  people  composing  it,  whether 
abroad  or  at  home;  and  any  Government  failing  in  the  accom- 
plishment of  the  object,  or  the  performance  of  the  duty,  is  not 
worth  preserving. 

I  have  said,  that  the  interposition  of  the  President  abroad 
for  the  protection  of  the  citizen,  must  necessarily  rest  in  his 
discretion;  and  it  is  quite  clear  that,  in  all  cases  where  a 
public  act  or  order  rests  in  Executive  discretion,  neither  he  nor 
his  authorized  agent  is  personally  civilly  responsible  for  the 
consequences.  As  was  observed  by  Chief  Justice  Marshall, 
in  Marhury  v.  Madison.  (1  Cranch,  165,):  "By  the  Constitu- 
tion of  the  United  States,  the  President  is  invested  with  cer- 
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tain  important  political  powers,  in  the  exercise  of  which  he  is 
to  use  his  own  discretion,  and  is  accountable  only  to  his  coun 
try  in  his  political  character,  and  to  his  own  conscience.  To 
aid  him  in  the  performance  of  these  duties,  he  is  authorized  to 
appoint  certain  oflScers,  who  act  by  his  authority,  and  in  con- 
formity with  his  orders.  In  such  cases,  their  acts  are  his  acts , 
and,  whatever  opinion  may  be  entertained  of  the  manner  in 
which  Executive  discretion  may  be  used,  still  there  exists,  and 
can  exist,  no  power  to  control  that  discretion.  The  subjects 
are  political.  They  respect  the  nation,  not  individual  rights, 
and,  being  intrusted  to  the  Executive,  the  decision  of  the  Ex- 
ecutive is  conclusive."  This  is  a  sound  principle,  and  governs 
the  present  case.  The  question  whether  it  was  the  duty  of 
the  President  to  interpose  for  the  protection  of  the  citizens  at 
Greytown  against  an  irresponsible  and  marauding  community 
that  had  established  itself  there,  was  a  public  political  ques- 
tion, in  which  the  Government,  as  well  as  the  citizens  whose 
interests  were  involved,  was  concerned,  and  which  belonged 
to  the  Executive  to  determine ;  and  his  decision  is  final  and 
conclusive,  and  justified  the  defendant  in  the  execution  of  his 
orders  given  through  the  Secretary  of  the  Navy. 

Judgment  for  defendant. 


The  Noewalk  Bank  vs.  The  Adams  Express  Company. 

Where  J.,  representing  himself  to  be  F.,  delivered  to  an  Express  Gompanj  a 
promissory  note,  which  had  been  drawn  payable  three  months  after  date, 
and,  in  that  shape,  had  been  signed  by  F.,  but  which  J.  had  fraudulently  ob- 
tained possession  of  and  altered  to  a  two  months'  note,  to  be  taken  to  a  distant 
Bank  and  discounted,  and  the  proceeds  to  be  returned  by  the  carrier  to  J., 
he,  at  the  same  time,  writing  a  letter  to  the  Bank,  subscribed  with  the  name 
of  F.,  directing  the  proceeds  of  the  note  to  be  returned  by  the  carrier,  and 
giving  it  to  the  carrier  to  be  delivered  with  the  note,  and  the  note  and  the 
letter  were  delivered,  and  the  Bank,  on  the  faith  of  the  note,  discounted  it, 
and  gave  to  the  carrier  the  proceeds,  after  deducting  out  of  them  the  carrier's 
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charge,  in  a  package  addressed  to  F.,  and  the  carrier  delivered  the  money  to 
J. :  Held,  in  an  action  hrought  by  the  Bank  against  the  carrier  to  recoyer  the 
amount  of  the  money,  that  the  carrier  was  not  liable. 

The  only  undertaking  on  the  part  of  the  carrier  was  to  deliver  the  proceeds 
to  the  person  who  employed  the  carrier. 

The  note  being,  by  its  alterations,  a  forged  note,  not  binding  on  F.,  and  having 
been  delivered  to  the  carrier  by  the  forger,  the  carrier  did  not  become  respon- 
sible to  the  Bank  for  its  genuineness. 

(Befbre  Nei^ok  and  Shipmak,  JJ.,  Connecticut,  September  19th,  1860.) 

This  was  an  action  originally  brought  in  a  Court  of  the 
State,  and  removed  by  the  defendants  into  this  Court.  The 
case  came  on  for  trial  before  Nelson  and  Shipman,  JJ.,  and  a 
jury.  The  facts  were  as  follows :  In  December,  1859,  F.  A. 
Williams,  of  the  city  of  New  York,  sent  from  that  city  a 
promissory  note,  payable  three  months  after  ds^te,  for  $3,000, 
to  the  Norwalk  Bank,  at  Norwalk,  Connecticut,  to  be  dis- 
counted. The  Cashier  returned  the  note  to  Williams  through 
the  mail,  with  a  letter,  stating  that  the  note  had  too  long  to 
run,  and  that,  if  he  would  make  it  a  two  months'  note,  the 
Batik  would  discount  it.  That  letter  was  advertised  by  the 
Post-ofiice  in  New  York.  One  J.  S.  Williams  called  for  the 
letter  and  obtained  it.  Acting  upon  the  suggestion  of  the 
Cashier,  he  altered  the  note  to  a  two  months'  note,  and  then 
took  it  to  the  Adams  Express  Company  in  New  York,  and, 
representing  himself  to  be  F.  A.  Williams,  gave  the  note  to 
the  Company,  to  be  transmitted  to  the  Bank  of  Norwalk,  and 
directed  the  Company  to  bring  back  the  proceeds  to  him.  He 
also  wrote  a  letter  to  the  Cashier,  requesting  him  to  return 
the  proceeds  by  the  Express  Company,  and  signed  the  letter 
"  F.  A.  Williams."  That  letter  he  gave  to  the  Express  Com- 
pany, who  forwarded  it  to  the  Bank  with  the  note.  The  Bank 
discounted  the  note  and  gave  to  the  Express  Company  its  pro- 
ceeds, (less  $1.50  express  charges,)  amounting  to  $2,971,  in  a 
package  addressed  "  F.  A.  Williams,  New  York  City."  The 
Bank  took  from  the  Company  a  receipt  for  the  money,  and 
paid  the  Company  $1.'50  out  of  the  proceeds  of  the  note,  for 
express  charges.     The  money  was  returned  to  New  York  and 
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there  delivered  by  the  Company  to  J.  S.  Williams.  On  the 
discovery  of  the  fraud,  the  Bank  brought  this  action  against 
the  Express  Company,  to  recover*  the  money.  The  Bank 
claimed,  that,  by  the  receipt  of  the  $1.50,  and  by  the  giving 
of  the  receipt  for  the  money,  the  Express  Company  had  under- 
taken to  deliver  the  money  to  F.  A.  Williams,  to  whom  the 
package  containing  the  money  was  directed.  It  also  claimed, 
that  the  officers  of  the  Bank  did  not  observe  the  letter  accom- 
panying the  note;  that  the  Express  Company  was  guilty  of 
negligence  in  not  discovering  the  fraud ;  that  it  was  an  insurer 
of  the  genuineness  of  the  paper  which  it  carried  for  collection ; 
and  that  the  Bank  had  acted  upon  the  faith  of  the  directions 
given  by  the  Express  Company  to  the  Bank,  to  transmit  the 
money  for  the  note  through  it  to  New  York. 

Henry  Duttany  for  the  plaintiffi. 

Halph  /.  IngeraoUy  Samuel  Blatohfordy  and  Clarence  A. 
Sewardy  for  the  defendants. 

Nelson,  J.,  after  the  evidence  was  in,  and  the  counsel  for 
the  plaintiffs  had  stated  the  grounds  upon*  which  they  relied  for 
a  recovery,  said : 

We  are  of  opinion,  that  the  question  involved  in  this  case 
is  wholly  a  question  of  law,  as  there  is  no  dispute  as  to  the 
facts. 

It  is  agreed,  at  least  the  facts  warrant  the  conclusion,  that 
both  of  these  parties,  the  Bank  and  the  carrier,  are  innocent 
parties,  so  far  as  regards  this  transaction — equally  innocent, 
perhaps ;  and  the  question  is,  which  of  the  two  innocent 
parties  must  suffer  the  loss.  This  will  depend  upon  the  appli- 
cation of  the  rules  of  law  to  the  admitted  facts  of  the  case. 

Now,  the  obligation  that  is  charged  upon  the  carrier  by 
the  Bank  is  this,  that  he  received  the  proceeds  of  the  note  and 
undertook  to  deliver  them  to  F.  A.  Williams,  the  maker  of 
the  original  note,  the  genuine  F.  A.  Williams.  That  is  the 
undertaking  set  out  and  charged  upon  the  carrier,  and  it  is  the 
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breach  of  that  duty  or  undertaking  upon  which  is  founded  the 
claim  to  recover  the  loss.  The  ground  of  the  action  against 
the  carrier  is  the  breach  of  duty  in  not  delivering  the  proceeds 
of  the  note  to  the  genuine  F.  A.  Williams,  according  to  the 
undertaking ;  that  the  carrier  violated  his  duty  in  delivering 
to  the  fictitious  F.  A.  "Williams  instead  of  the  genuine  F.  A. 
Williams. 

It  appears,  that  the  carrier  had  no  knowledge  of  the  F.  A. 
Williams  who  was  the  maker  of  the  original  note,  and  no 
knowledge  that  he  was  in  any  way  connected  with  the  transac- 
tion, and  no  knowledge  that  there  were  any  transactions  existing 
between  him  and  the  Bank.  So  far  as  it  respects  the  carrier,  as 
connected  with  the  transaction,  F.  A.  Williams,  the  original 
maker  of  the  note,  was  a  perfect  stranger.     The  note  was  de- 
livered to  the  carrier  by  a  person  representing  himself  by  the 
name  of  F.  A.  Williams.     He  was  in  possession  of  the  note, 
and,  when  he  delivered  it  to  the  carrier,  representing  himself 
to  be  F.  A.  Williams,  he,  at  the  same  time,  wrote  a  letter 
directed  to  the  Cashier  of  the  Bank,  subscribing  his  name,  "F. 
A.  Williams,"  to  it.     This  note  and  this  letter  he  delivered  to 
the  carrier,  for  the  purpose  of  conveyance  to  the  Bank,  with  a 
view  to  the  note's  being  discounted,  and  with  directions  to 
bring  back  the  proceeds,  provided  the  note  was  discounted. 
The  note  was  received  by  the  carrier  in  the  usual  way,  and 
the  only  connection  that  the  carrier  had  with  the  transaction 
was  as  a  carrier  of  the  package.    The  package,  containing  the 
note  and  the  letter,  was  delivered  to  the  Bank.     The  Bank 
received  it  and,  upon  the  faith  of  the  note,  discounted  it,  and 
delivered  the  proceeds,  according  to  the  direction,  to  the  car- 
rier, to  be  remitted  back  to  the  person  who  employed  the  car- 
rier. 

Now  how,  upon  this  state  of  facts,  can  a  duty,  or  an  un- 
dertaking, be  predicated  on  the  part  of  the  carrier,  to  deliver 
these  proceeds  to  F.  A.  Williams,  the  original  maker  of  the 
note,  a  stranger  to  the  Company,  of  whom  they  had  no  knowl- 
edge, and  for  whom  they  had  transacted  no  business  ?  He 
was  not  their  employer,  in  the  transmission  of  the  package  to 
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the  Bank.  We  are  unable  to  see  how,  upon  this  state  of  facts, 
a  promise  or  a  duty  can  be  raised,  either  express  or  implied, 
that  they  would  deliver  the  proceeds  to  a  stranger  whom  they 
never  knew,  and  who  had  no  connection  with  the  transaction. 

It  seems  to  us,  that,  upon  the  facts  as  they  appear,  the  note 
being  delivered  to  the  carrier,  accompanied  by  a  letter,  by  a 
person  representing  himself  to  be  F.  A,  "Williams,  to  be  car- 
ried to  the  Bank  by  the  carrier,  and  delivered  there,  the  whole 
employment  being  performed  according  to  the  undertaking, 
the  Bank  receiving  the  paper  signed  by  this  man  representing 
himself  to  be  F.  A.  Williams,  discounting  it,  and  .  returning 
the  proceeds  to  the  Company,  the  only  implied  undertaking 
on  the  part  of  the  carrier,  would  be  an  undertaking  to  deliver 
the  proceeds  to  the  person  who  employed  the  carrier.  The 
Company  must  have  naturally  supposed  and  believed  that  the 
Bank  and  this,  person  who  delivered  this  note  to  them  under- 
stood each  other.  The  Bank  having  discounted  the  note  and 
sent  back  the  proceeds  according  to'the  directions,  the  carrier 
must  have  supposed  that  it  was  a  fair  and  ordinary  transac- 
tion, and  one  in  which  the  Bank  and  this  person  understood 
each  other.  Therefore,  the  duty  raised  by  implication  was  to 
deliver  the  proceeds  to  the  person  who  had  sent  the  note  to 
the  Bank,  and  who  had  procured  the  discount  of  the  note. 

As  respects  this  letter,  if  it  is  of  any  importance  at  all,  it 
seems  to  us  that  the  most  material  fact  is,  that  the  carrier  per- 
formed his  whole  duty  in  regard  to  it.  The  letter  was  deliv- 
ered to  the  Bank.  Their  omission  to  notice  it,  whether  from 
neglect  or  carelessness  or  misfortune,  is  certainly  not  to  be 
charged  upon  a  carrier  who  has  performed  his  whole  duty 
with  respect  to  it.  If,  therefore,  it  is  a  material  fact  to  influence 
the  Court  in  their  judgment,  we  are  bound  to  assume  that  the 
Bank  had  full  knowledge  of  the  letter  accompfinying  the  note. 
And,  with  respect  to  the  endorsement  upon  the  back  of  the 
package  delivered  to  the  Bank,  without  regard  to  the  purpose 
for  which  it  was  put  on,  it  was  the  authority  that  the  proceeds 
should  be  delivered  to  the  Express  Company.     The  letter 
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directing  that  the  proceeds  should  be  returned  by  the  carrier 
was  the  authority  from  the  person  who  wrote  the  letter. 

We  are  of  opinion,  therefore,  that,  on  the  facts  of  the  case, 
looked  at  simply  with  reference  to  the  application  of  the  rule 
of  law  that  should  determine  the  rights  of  the  parties,  no  duty 
or  promise  could  be  raised  or  implied,  on  the  part  of  the  car- 
rier, to  deliver  the  proceeds  to  F,  A.  Williams,  the  original 
maker  of  the  note,  the  genuine  F.  A.  Williams ;  but  that,  on 
the  contrary,  the  only  duty  or  promise  that  could  be  raised, 
upon  these  facts,  against  the  carrier,  was  to  deliver  the  pro- 
ceeds to  the  person  who  emploj^ed  the  carrier. 

But  there  is  another  view  of  this  case,  which  is  independ- 
ent of  the  view  we  have  taken,  and  that  is  this  :  After  the 
alteration  of  the  note  by  the  pretended  F.  A  Williams,  it  was 
no  longer  the  note  of  the  genuine  F.  A.  Williams.  It  was  a 
forged  note.  F.  A.  Williams  was  not  under  any  obligation, 
by  virtue  of  his  signature  to  that  note.  As  it  respected  him, 
it  was  the  same  as  a  note  entirely  fabricated,  for  three  thousand 
dollars,  payable  in  two  months.  It  was,  therefore,  a  forged 
note,  delivered  by  the  guilty  party  to  the  carrier,  to  be  con- 
veyed by  it,  as  carrier,  to  the  bank  for  the  purpose  of  discount. 
That  note  was  taken  to  and  received  by  the  bank,  and,  on  the 
faith  of  itself,  was  discounted,  and  the  proceeds  were  returned. 
Now,  is  the  carrier  responsible  for  the  conveyance  of  forged 
papers  ?  Is  the  carrier  an  insurer  of  the  genuineness  of  all 
papers  that  are  put  into  his  hands  for  the  purpose  of  transmis- 
sion or  conveyance?  We  think  not.  This  would  be  an 
alarming  doctrine  to  lay  down,  as  it  respects  the  common  car- 
rier. This  business,  carried  on  through  the  medium  of  the 
express  companies,  has  become  a  very  extensive  business.  The 
common  carrier  is  only  a  mode  of  communicating  with  banks, 
transmitting  no.tes  for  discount,  and  carrying  back  their  pro- 
ceeds. The  carrier  has  no  earthly  interest  in  such  transaction, 
but  as  a  mere  vehicle  of  conveyance,  is  not  connected  at  all 
with  the  party  procuring  the  discount,  or  with  the  bank,  does 
not  influence  the  bank  to  discount  the  paper,  and  makes  no 
re^presentations  in  that  regard,  and  the  bank  knows  that  the 
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carrier  has  no  other  connection  with  the  paper  than  as  a  mere 
vehicle  of  conveyance.  It  would  be  a  very  strange  doctrine 
to  hold  that,  under  such  circumstances,  the  carrier  should  be 
responsible  to  the  bank  for  the  genuineness  of  the  paper — that 
the  mere  carrying  of  it,  the  mere  conveyance  of  it  from  the 
party  employing  the  carrier,  to  the  bank,  should  operate  as  a 
guarantee  of  the  genuineness  of  all  the  paper  put  into  the 
hands  of  the  carrier  for  conveyance.  That  principle  cannot 
be  sustained.  Now,  that  is  this  case.  The  note  here  was  as 
much  a  foi*ged  note  as  if  it  had  been  fabricated  throughout. 
There  was  no  obligation  on  the  part  of  F.  A.  Williams,  the 
original  and  genuine  maker  of  it,  under  the  alteration.  It 
must  be  regarded,  therefore,  as  forged. 

We  are  quite  clear  that  the  case  has  not  been  made  out  on 
the  part  of  the  plaintiffs,  and  that  the  defendants  are  entitled 
to  a  verdict. 

The  jury  found  a  verdict  for  the  defendants. 


The  G.  H.  Montague. 

The  provisions  of  a  State  statute  which  authorizes  a  Justice  of  the  Peace  to  issue 
process  to  seize  a  Vessel  used  in  navigating  the  waters  of  the  State,  to  enforce 
a  claim  for  damages,  must  be  fully  complied  with,  so  far  as  thej  require  the 
filing  of  a  verified  complaint  setting  forth  the  plaintiffs  demand  in  all  its  par- 
ticulars, snch  provisions  being  jurisdictional  facts. 

Where  those  provisions  are  not  complied  with,  the  Justice  acquires  no  jurisdic- 
tion to  issue  process  to  seize  the  vessel,  and  no  title  will  be  acquired  to  the  ves- 
sel by  ft  purchaser  who  buys  her  on  a  sale  in  the  proceeding. 

An  appearance  by  an  agent  of  the  owner,  and  a  defence  of  the  suit  by  him,  will 
not  give  to  the  Justice  jurisdiction  over  the  vessel. 

A  power  of  attorney  authorizing  a  public  sale  of  property,  wiU  not  authorize  a 
private  sale  of  it. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  3d,  1860.) 

This  was  a  libel  in  rera^  filed  in  the  District  Court,  by  per- 
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sons  claiming  to  own  the  schooner  G.  H.  Montague,  to  recover 
possession  of  her.  The  District  Coart  dismissed  the  libel,  and 
the  libellants  appealed  to  this  Conrt. 

ErastuB  C,  Benedict  and  Edvrm  W.  Stoughton,  for  the 
libellants. 

■ 

Wdcome  i?.  Beebe  for  the  claimant. 

Kelson,  J.  It  is  not  denied  that  the  libellants  were  the 
original  owners  of  the  vessel,  and  that  the  claimant  is  a  bona 
fide  purchaser  for  valae.  The  question  in  the  case  is,  whether 
or  not  Atwater,  who  sold  and  conveyed  her  to  the  claimant, 
had,  at  the  time  of  the  conveyance,  obtained  the  title  of  the 
libellants.  I  agree,  that  if  Atwater  possessed  the  title  at  the 
time,  though  he  obtained  it  through  fraud  and  covin,  the 
claimant,  being  a  hona  fide  purchaser,  is  to  be  pi*otected. 
And,  hence,  the  libellants  are  bound  to  show  that  they  have 
not  parted  with  the  title,  or,  in  other  words,  that  Atwater  had 
not  acquired  it.  It  is  quite  clear,  that  if  the  question  was 
simply  between  the  libellants  and  Atwater,  or  between  Mix 
and  them,  Atwater  having  derived  the  possession  from  Mix, 
there  could  be  no  great  diflBculty  in  disposing  of  it,  as  Mix 
took  possession  professedly  for  the  benefit  of  the  libellants, 
and  the  proofs  show  that  Atwater  is  chargeable  with  notice  of 
the  circumstances,  and  acted  in  the  sale  to  the  claimant  in  col- 
lusion with  Mix. 

The  question  of  title  depends  upon  two  grounds:  (1.)  A 
sale  of  the  vessel  at  San  Francisco,  California,  under  judg- 
ments and  executions  obtained  against  her  before  a  Justice  of 
the  Peace ;  and  (2.)  A  sale  under  a  power  of  attorney  exe- 
cuted by  the  libellants  with  others. 

(1.)  As  to  the  sale  under  the  judgments  and  executions. 
By  an  Act  of  the  State  of  California,  power  is  confeiTcd  on 
Justices  of  the  Peace  to  issue  process  to  seize  boats  or  vessels 
used  in  navigating  the  waters  of  the  State,  for,  among  other 
things,  damages  arising  from  the  non-performance  of  contracts 
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touching  the  transportation  of  persons  or  property.  Sec- 
tions three  and  twelve  provide,  substantially,  that  a  plaintiff 
wishing  to  institute  a  suit  against  the  vessel,  shall  tile  with 
the  Justice  his  complaint  against  her  by  name.  Section  four 
provides,  that  the  complaint  shall  set  forth  the  plaintiff's  de- 
mand in  all  its  particulars,  and  shall  be  verified  by  the  affidavit 
of  the  plaintiff*  or  some  other  credible  person.  The  weight  of 
the  proof  in  the  case  is,  that  these  provisions  were  not  fully 
complied  with;  and,  as  they  are  jurisdictional  facts,  it  is 
claimed  that  the  Justice  acquired  no  jurisdiction  over  the  ves- 
sel. I  have  before  me  the  testimony  of  the  Justice,  and  co  pies 
of  his  docket  The  latter  makes  no  allusion  to  the  complaint, 
and  the  evidence  of  the  justice  is  not  explicit,  or  very  full 
upon  the  point,  especially  in  respect  to  the  verification  of  the 
complaints,  for  some  twenty  suits  or  more  were  instituted. 
An  attorney  for  the  plaintiff,  whose  partner  instituted  the 
proceedmgs  before  the  Justice,  and  who,  on  the  return  day  of 
the  warrants,  appeared  himself,  to  conduct  the  cases,  has  been 
examined  for  the  libellants.  His  testimony  is  very  explicit 
and  full,  that  the  steps  required  to  give  jurisdiction  to  the 
Justice,  were  not  complied  with  ;  and,  so  satisfied  was  he  that 
the  Court  had  acquired  no  jurisdiction  over  the  vessel,  that  he 
withdrew  from  the  cases,  to  avoid  responsibility  as  a  trespasser. 
He  looked  into  the  complaints  for  the  express  purpose  of 
ascertaining  if  the  proceedings  had  been  in  conformity  with 
the  injunctions  of  the  statute. 

The  jurisdiction  conferred  is  limited  and  special,  and >8um- 
mary  and  severe  in  its  execution,  and  parties  seeking  the  benefit 
of  it  should  be  held  to  a  strict  compliance  with  all  the  pre- 
liminary steps  enjoined  by  the  statute,  before  seizure  of  the 
property.  Not  only  is  this  the  general  principle  applicable  to 
Courts  of  inferior  jurisdiction,  but  it  should  be  especially  en- 
forced in  cases  where  the  seizure  and  summary  disposition  of 
property  follows. 

It  is  said  that  the  general  agent  of  the  owners,  who  was 
present,  appeared  and  made  some  defence  to  the  suits.    But  it 
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18  a  sufficient  answer  to  say,  that  this  could  not  confer  juris- 
diction upon  the  Justice  over  the  vessel.  That  depended  upon 
the  statute,  and  a  compliance  with  its  provisions.  If  the  case 
had  been  a  proceeding  in  personam^  the  appearance  might 
have  waived  any  irregularity  in  the  service  of  the  process,  or 
objection  to  jurisdiction  over  the  person. 

I  am  of  opinion,  therefore,  that  Mix  took  no  title  under 
the  purchase. 

(2.)  Then,  as  to  title  under  the  power  of  attorney.  This 
power  referred  to  articles  of  association  which  these  libellants 
and  others  had  entered  into,  in  which  the  former  had  brought 
in  the  vessel  as  stock,  at  the  price  of  $12,000,  and  in  which  it 
was  agreed  that,  at  the  termination  of  the  articles,  the  vessel 
should  be  sold  for  the  benefit  of  the  association,  at  public  auc- 
tion. The  power  in  question  was  made  and  executed  to  carry 
into  effect  this  provision  in  the  articles ;  and  it  is  a  sale  in 
execution  of  the  power  thus  given,  and  for  the  purpose  stated, 
that  the  claimant  sets  up  as  vesting  Mix,  and  under  him  At- 
water,  with  the  title.  The  sale  under  the  power  was  made 
to  Mix  without  any  consideration.  I  do  not,  however,  place 
any  weight  upon  this  latter  fact.  The  simple  question  is, 
whether  the  power  was  executed  within  its  terms  ?  I  think 
not.  The  articles  of  association  referred  to  in  the  power,  and  • 
with  notice  of  which  Mix  and  all  persons  claiming  under  him 
are  chargeable,  are  explicit  that  the  sale  was  to  be  a  public 
sale  for  the  benefit  of  the  association,  and  the  power  directed 
it  should  be  made  in  conformity  with  the  requirement  of  the 
articles  and  not  contrary  to  them.  Instead  of  there  being  a 
public  sale.  Mix  went  from  San  Francisco  in  pursuit  of  the 
two  persons  who  held  the  power,  and  who  were  mining  in  the 
mountains  of  California,  and  persuaded  them,  by  false  repre- 
sentations, to  sign  a  bill  of  sale  without  any  consideration. 
The  sale  was  a  private  one,  when  the  power  only  authorized  a 
public  one.  I  am,  therefore,  of  opinion  that  no  title  passed 
under  the  power. 

There  are  other  questions  in  tl^e  case,  such  as,  whether  the 
Act  of  California  conferred  or  intended  to  confer  jurisdiction 
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over  vessels  not  exclusively  engaged  in  navigating  the  internal 
waters  of  the  State,  and  whether  the  sheriff  or  constable,  and 
not  the  marshal  of  the  city  of  San  Francisco,  was  the  proper 
officer  to  execute  the  processes  issued  under  the  statute.  But 
I  do  not  deem  it  important  to  notice  them,  as  I  am  satisfied 
that  the  grounds  upon  which  I  have  placed  the  case  must  con- 
trol the  decision. 

The  decree  below  must  be  reversed,  and  a  decree  be  entered 
that  the  libellants  recover  possession  of  the  vesseL 


Ma£K  Bbownson,  Administrator,  &o.,  of  Ltman  Atrault, 

deceased 

vs, 

Danporth  Wallace, 

A  declaration  on  a  promissory  note,  in  a  suit  in  this  Court,  drawn  in  the  form 
of  a  complaint  under  the  New  York  Code  of  Procedure,  is  bad,  on  general 
demurrer. 

A  claim  of  damages  is  necessary,  as  a  matter  of  substance,  in  a  declaration  in 
an  action  of  assumpsit,  and  a  demand  of  judgment  for  the  amount  of  the 
note  proceeded  on,  and  interest,  in  the  form  used  in  complaints  under  the 
New  York  Code,  is  not  such  a  claim  of  damages 

A  Court  of  the  United  States,  in  this  State,  cannot  regard  letters  testamentary 
or  of  administration  granted  in  another  state,  and  such  letters  give  no  au- 
thority to  sue  in  such  Court. 

(Before  Nelson  and  Hall,  JJ.,  Northern  District  of  New  York,  October  lYth, 
1860.) 

This  was  a  general  demurrer  to  a  declaration,  in  an  action 
npon  a  promissory  note. 

Hall,  J.  The  Courts  of  the  United  States  in  this  Dis- 
trict have  adhered  to  the  forms  of  pleading  which  prevailed 
in  the  Supreme  and  Circuit  Courts  of  this  State,  under  the 
Revised  Statutes,  and  which  were  adopted  in  this  Court  be- 
fore the  adoption  of  the  New  York  Code  of  Procedure  by  the 
Legislature  of  the  State.    If  this  fact  had  been  properly  con- 
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sidered  when  the  pleading  on  the  part  of  the  plaintiff  in  this 
case  was  prepared,  it  may  be  safely  assumed  that  no  such 
pleading  as  that  now  nndier  consideration  would  have  been 
before  us ;  for,  it  requires  no  great  skill  in  special  pleading  to 
draw  a  special  count  upon  a  promissory  note  payable  to  bearer, 
and  to  add  the  appropriate  money  counts.  But,  in  this  cafie, 
the  pleader,  instead  ot'  undertaking  to  frame  a  declaration  in 
the  form  prescribed  by  the  law  and  the  practice  of  this  Court 
has  endeavored,  and,  it  may  be  presumed,  with  success,  to  draw 
a  complaint,  such  as  would  have  been  required  under  the  ^ew 
York  Code,  if  this  suit  had  been  prosecuted  in  one  of  the 
Courts  of  that  State.  And,  as  the  declaration  might,  without 
difficulty,  have  been  drawn  in  strict  conformity  to  the  rules 
of  pleading  applicable  to  declarations  in  this  Court,  so,  on  the 
other  hand,  the  defendant's  attorney  might  have  relieved  the 
case  from  all  doubt,  if  he  had  demurred  specially,  and  pointed 
out  the  numerous  and  manifold  defects  in  form,  which  are  ap- 
parent upon  the  face  of  the  plaintiff's  pleading.  A  little 
more  care  on  either  side  would,  therefore,  have  avoided  the 
necessity  for  an  examination  of  the  questions  now  before  us 
upon  this  demurrer,  and  have  saved  the  delay  and  expense 
caused  by  these  careless  proceedings. 

But  the  demurrer  is  a  general  demurrer,  and  the  question 
now  before  us  is  not,  whether  the  plaintiff's  pleading  is  de- 
fective in  form,  but  whether  it  is  good  in  substance.  As  has 
been  stated,  the  pleader  did  not  attempt  to  draw  a  common 
law  declaration,  or  such  a  declaration  as  the  law  and  the  practice 
of  this  Court  require,  but  he  evidently  intended  to  frame,  and 
supposed  he  was  framing,  a  good  complaint  in  the  form,  or, 
rather,  having  the  requisites,  of  a  sufficient  complaint  under 
the  New  York  Code.  It  is  possible  a  man  may  accomplish 
what  he  has  not  intended  to  accomplish,  but  it  can  hardly  be 
supposed  after  the  most  cursory  reading  of  the  pleading,  that 
the  pleader  in  this  case  has  accomplished  what  he  did  not 
intend,  and  has  framed  a  good  declaration  in  assumpsit  upon 
the  note  described.  Although  it  may  not  be  easy  to  point  out 
the  specific  defects  of  the  pleading,  I  cannot  but  think,  look- 
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ing  to  the  pleading  as  a  whole,  that  it  is  clearly  bad  in   sub- 
stance. 

A  declaration  in  this  Court,  founded  upon  a  promissory 
note,  and  containing  the  statements*  contained  in  the  plaintiffs, 
pleading,  with  such  others  as  would  be  required  to  make  it  a 
good  and  sufficient  declaration,  would  undoubtedly  be  a  decla- 
ration in  assumpsit,  under  which  the  plaintiff  would  be  enti- 
tled to  recover  the  damages  sustained  by  him,  to  the  extent 
properly  claimed  at  the  close  of  the  declaration.  The  dam- 
ages sustained  and  claimed  are  the  very  foundation  of  the 
action  of  assumpsit,  and  the  claim  of  damages  is,  therefore,  of 
the  substance  of  the  declaration*.  On  the  trial  of  an  issue 
upon  such  a  declaration,  the  verdict  of  the  jury  in  the  plain- 
tiff's favor  would  be,  that  the  defendant  did  undertake  and 
promise,  in  manner  and  form  as  the  plaintiff'  had  within  com- 
plained against  him,  and  that  they  assessed  the  damages  of 
the  plaintiff,  by  reason  of  the  premises,  at,  &c.,  over  and  above 
his  costs  and  charges,  &c. ;  and,  in  case  the  jury  rendered  a 
verdict  for  an  amount  of  damages  greater  than  that  claimed 
in  the  declaration,  the  plaintiff'  would  necessarily  remit  the 
excess,  or  the  judgment  would,  as  of  course,  be  reversed  on 
error. 

In  the  plaintiff's  pleading  in  this  suit,  no  damages  are 
claimed ;  and,  if  any  issue  properly  triable  in  this  Court  should 
be  here  joined  on  such  a  pleading,  and  the  jury  should  render 
a  verdict  for  the  plaintiff,  and  give  him  damages,  those  dam- 
ages could  not  be  legally  collected,  because  no  damages  are 
claimed  in  the  pleading.  This,  it  strikes  me,  is  conclusive 
evidence  that  the  pleading  is  bad  in  substance,  and  that  the 
demurrer  must  be  allowed.  It  is  true,  that  the  plaintiff  de- 
mands judgment  for  the  amount  of  the  note  proceeded  on 
and  interest,  in  the  form  used  in  complaints  under  the  New 
York  Code ;  but  this  is,  in  no  just  sense,  a  statement  and 
claim  of  damages,  in  substance  like  that  required  in  a  declara- 
tion in  this  Court. 

I  am,  also,  strongly  inclined  to  the  opinion,  that  the  plain- 
tiff's pleading  is  bad,  because  it  states  no  right  in  the  plaintiff, 
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except  one  based  and  dependent  upon  the  grant  of  letters  of 
administration  in  the  State  of  Iowa. 

It  is  well  settled,  that  the  Courts  of  this  State  (and  the 
Courts  of  the  United  States  must  follow  the  same  rule  of  de- 
cision) cannot  take  notice  of  or  regard  letters  testamentary  or 
of  administration  granted  in  another  State,  and  that  such  let- 
ters give  no  authority  to  sue  here.  No^,  the  only  allegation 
of  the  plaintiff's  right  to  the  note  proceeded  on,  or  to  demand 
payment  thereof,  is,  that  it  was  duly  assigned  or  transferred 
by  the  maker,  to  De  laMatyr,  by  Dela  Matyrto  Minard,  and 
by  Minard  to  Ayrault ;  that  Ayrault  died  in  Iowa,  intestate  ; 
that  letters  of  administration  upon  his  estate  were  granted  to 
the  plaintiff  in  Iowa ;  and  "  that  the  plaintiff,  as  administrator 
as  aforesaid,  is  now  the  legal  owner  and  holder  of  said  note.** 

It  is  not  alleged,  that  the  note  had  been  delivered  to  the 
plaintiff,  or  that  he  is  the  "  bearer,"  thereof:  and  thfe  general 
allegation,  that  he  is  the  legal  owner  and  holder,  if  it  would 
be  equivalent  to  the  allegation  that  he  is  the  bearer,  in  a  case 
where  he  prosecuted  in  his  individual  capacity,  is  so  connected 
with  and  dependent  upon  the  allegation  of  a  grant  of  adminis- 
tration which  this  Court  cannot  recognize,  that  I  cannot  but 
think  that,  upon  the  ground  of  defective  allegations  in  this 
respect,  the  demurrer  must  be  held  to  be  well  taken.  The 
allegation  that  the  plaintiff  is  the  legal  owner  and  holder,  is  a 
statement  of  a  conclusion  of  law,  and  the  facts  stated  as  the 
foundation  for  that  conclusion  show  that  the  conclusion  of  law 
is  not  sustained  by  the  facts  stated,  unless  this  Court  regards 
and  gives  effect  to  the  grant  of  letters  of  administration  by 
means  of  which  alone  it  is  averred  he  became  such  legal  owner 
and  holder.  Therefore,  we  cannot  reject  as  surplusage  the 
addition  to  the  plaintiff's  name  which  shows  that  he  sues  in 
his  representative  capacity,  and  we  cannot  recognize  his  exist- 
ence in  that  representative  capacity.  It  is  probable  that,  under 
the  authorities  cited  from  the  reports  of  the  decisions  of  the 
Supreme  Court  of  the  State,  the  plaintiff  would  be  entitled, 
under  proper  pleadings,  in  a  suit  brought  by  him  in  his  indi- 
vidual capacity,  to  recover,  upon  the  production  and  proof  of 
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the  note  here  prosecuted,  notwithstanding  it  might  be  proved 
that  he  came  into  possesBion  of  the  note  as  administrator  under 
the  laws  of  Iowa ;  but  it  is  not  necessary  now  to  discuss  that 
question,  or  to  determine  whether  the  plaintiff  can  entitle  him- 
self to  recover  without  taking  out  letters  of  administration  in 
this  State. 

Aa  tliis  Court  cannot  regard  the  letters  of  administration 
granted  in  Iowa,  the  plaintiif  is  subject  to  the  same  rules  in 
regard  to  costs  as  though  he  had  sued  in  his  individual  capa- 
city. 

The  defendant  must  have  judgment  upon  the  demnrrery 
with  liberty  to  the  plaintiff  to  amend  his  pleading  within 
twenty  days,  on  payment  of  costs. 


Antonio  Tznaga.  and  others,  vs.  Heman  J.  Eedfield. 

Where  a  yaluation  of  molasues  in  casks,  in  an  invoice,  is  correct,  but  the  quantitgir 
stated  in  the  invoice  is  less  than  the  actual  quantity  found  on  gauging,  the 
case  is  not  one  for  the  imposition  of  a  penalty  for  undervaluation,  under  §  8  of 
the  Act  of  July  30th,  1846,  (9  U,  8.  SkU.  at  Large,  43.) 

Where  an  invoice  of  molasses  in  casks  does  not  specify  the  number  of  gallons, 
the  case  is  one  of  uudervilluation,  and  the  penalty  ma^  properly  be  imposed. 

(Before  Nemon,  J.,  Southern  District  of  New  York,  October  29th,  1860.) 

This  was  an  action  against  the  Collector  of  the  port  of  New 
York  to  recover  back  a  penalty  of  twenty  ^^  cent,  imposed, 
for  undervaluation,  upon  a  cargo  of  molasses  and  sugar,  im- 
ported from  Cuba  into  that  port. 

Almon  W.  Griswoldy  for  the  plaintiffs. 

£enfamin  F,  Dunning  {Assistant  District  Attorney^)  for 
the  defendant. 

Nelson,  J.    Upon  ganging  some  of  the  casks  in  tliis  case, 
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a  greater  number  of  galloDB  of  molasses  was  found  ill  them 
than  was  mentioned  in  the  invoice,  so  that  an  excess  was  re- 
ported by  the  gauger  and  appraisers.  The  valuation  of  the 
article  in  the  invoice  was  correct,  but  the  quantity  stated  in 
the  invoice  was  less  than  the  quantity  found  in  the  casks. 
The  case  did  not  fall  within  the  8th  section  of  the  Act  of  July 
80th,  1846,  (9  U,  S.  Stat  at  Large,  43.)  That  section  is  confined 
to  the  enhancement  by  the  appraisers  of  the  value  of  the  goods 
in  the  foreign  market  at  the  time  of  exportation,  to  the  amount 
of  ten  per  cent  above  the  invoice  value.  The  increase  of  the 
quantity  is  otherwise  provided  for.  In  this  instance,  the 
gauging  corrected  the  error.  The  application  of  the  penalty 
must  not  be  extended  by  a  strained  construction.  I  think  that 
the  plaintiflf  is  entitled  to  recover  back  the  $520,  with  inter- 
est from  the  time  it  was  paid. 

As  to  the  other  casks,  in  respect  to  which  the  number  of 
gallons  contained  in  them  was  not  specified  in  the  invoice,  the 
penalty  was  properly  imposed.  The  case  was  one  strictly  of 
undervaluation,  not  of  excess  of  quantity  found  by  the  gauger 
or  appraisers.  The  general  understanding,  that  a  hogshead 
contains  one  hundred  and  ten  gallons,  when  the  quantity  is 
not  stated,  is  too  indefinite  to  be  relied  on  to  change  the  result 
of  this  construction. 


The  Floeida. 

• 

Where,  on  an  appeal,  in  a  suit  in  rem,  in  Admiraltj,  for  a  collision,  the  ques- 
tion, on  the  pro9f8,  was  a  close  one,  as  to  which  vessel  was  in  fault,  this 
Court  refused  to  revise  the  decision  of  the  District  Court. 

A  speed  of  nine  miles  an  hour,  in  the  East  river,  in  a  crowd  of  vessels,  is  an 
unreasonable  speed. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  30th,  1860.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
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the  Bteamsliip  Florida,  to  recover  damages  for  a  collision  be- 
tween her  and  the  barge  Owen  Gorman,  while  the  latter  was 
in  tow  of  the  tug  New  York,  in  the  East  river.  After  a  de- 
cree for  the  libellant,  the  claimants  appealed  to  this  Court. 

John  E,  BurriUy  Jr,^  for  the  libellant. 

Charles  Donohue^  for  the  claimants. 

Nelson,  J.  The  Florida  had  left  pier  No.  4  in  the  North 
river,  and  was  bound  for  the  Novelty  Works,  at  the  foot  of 
Twelfth  and  Thirteenth  streets,  in  the  East  river.  The  tug, 
with  several  barges  in  tow,  the  Gorman  being  the  farthest 
from  her  on  the  larboard  side,  was  also  going  up  the  East 
river,  some  distance  ahead  of  the  Florida,  the  latter  being 
somewhat  nearer  the  New  York  side.  The  witnesses  on  the 
part  of  the  barge  insist,  that  when  the  Florida  overtook  the 
tug,  although  there  was  sufficient  room  on  either  side  for  her 
to  have  passed  clear,  she  passed  so  near  to  the  Gorman  that 
her  wheel  struck  the  stern  of  the  Gorman  and  occasioned  the 
damage  complained  of.  The  witnesses  on  the  part  of  the 
Florida  insist,  that  when  she  reached  within  some  two  hun- 
dred feet  of  the  tug,  the  latter  suddenly  sheered  towards  the 
New  York  side  and  produced  the  collision.  The  question  is 
a  close  one  on  the  proofs,  and  I  am  not  inclined  to  revise  the 
conclusions  arrived  at  by  the  Court  below,  which  held  the 
Florida  in  fault.  It  appeal's  that  there  was  a  sloop  at  the 
point  of  collision,  between  the  Florida  and'  the  New  York 
shore,  and  she  had  to  pass  between  this  vessel  and  the  tug, 
and  it  may  very  well  be  that,  in  attempting  to  avoid  the  sloop, 
to  which  she  was  quite  close,  she  unconsciously  inclined 
towards  the  tug.  The  river,  was,  as  usual,  filled  with  vessels, 
and  great  care  was  necessary,  in  moving  in  any  direction,  to 
avoid  a  collision.  The  Florida  was  going,  as  admitted  by  her 
hands,  at  the  rate  of  nine  miles  an  hour,  which,  in  the  place, 
and  under  the  circumstances,  I  am  inclined  to  think  was  an 

unreasonable  speed. 

Decree  affirmed. 
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John  G.  Bokbb  and  others  vs.  Obexnb  C  Bbonson*. 

A  protest  against  the  pajment  of  duties,  on  the  g^und  that  ^*  the  appraisers 
had  not  used  or  employed  sufficient  means,  or  made  sufficient  examination  " 
of  the  article,  to  determine  its  value,  may  be  sufficient,  under  the  decision  in 
QredjfB  Admr,  y.Burgeu,  (18  Eaw.f  413,)  as  a  foundation  for  proof  that  the 
appraisers  did  not  examine  samples  from  the  statute  number  of  packages, 
and  did  not  at  all  examine  either  packages  or  samples,  but  it  offers  little 
information  to  the  Collector  as  to  the  real  ground  of  the  objection. 

▲  new  trial  was  granted,  on  payment  of  costs,  on  account  of  the  loss  of  papers 
in  the  Cuatom-House,  and  because  it  was  doubtful  whether  the  truth  of  the 
transaction -appeared  on  the  trial,  for  the  want  of  the  proper  preparation  of 
the  defence. 

(Before  Nbison,  J.,  Southern  District  of  New  York,  October  31st,  1860.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  daties  paid  under 
protest  on  an  importation  of  liqnors.  At  the  trial,  the  plain- 
tiffs had  a  verdict,  and  the  defendant  now  moved  for  a  new 
trial. 

Almon  W.  Griswdd^  for  the  plaintiffs. 

James  Z  Boosevelty  {District  Attorney^  for  the  defendant. 

Kelsok,  J.  The  principal  question  in  this  case  is,  whether 
or  not  the  protest  is  sufficiently  explicit,  within  the  require- 
ment of  the  Act  of  Congress  of  February  26th,  1845,  (5  U. 
S.  Stat,  at  Large  J  727).  The  words  of  the  Act  are,  that,  be- 
fore making  pajment  of  the  duties,  the  importer  must  protest 
in  writing,  signed  bj  him  or  his  agent,  setting  forth  "  dis- 
tinctly and  specifically  the  grounds  of  objection  "  to  the  pay- 
ment of  the  duties.  In  Greely^s  Admr.  v.  Burgess^  (18  How.^ 
413,)  the  following  words  were  held  sufficient  to  raise  an  ob- 
jection on  the  trial  that  the  appraisers  had  not  made  the 
proper  examination  of  the  goods  from  the  several  packages, 
as  required  by  the  Act — "  that  the  goods  were  not  fairly  and 
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faithfully  examined  by  the  appraisers."  In  that  case,  the 
article  imported  was  sugars  from  Cuba,  and  the  samples  upon 
which  the  appraisement  was  made,  had  been  drawn  from  the 
casks  and  exposed  for  some  time  to  the  air,  and  would  not 
afford  a  true  criterion  by  which  to  judge  of  the  value  of  the 
article.  The  majority  of  the  Judges  were  of  the  opinion 
that  the  protest  was  sufficiently  specific  to  cover  the  objection. 
In  the  present  case,  the  question  of  appraisal  arises  in  regard 
to  an  importation  of  liquors,  and  the  objection  is  that  the 
examination  was  defective  in  not  examining  samples  from  the 
statute  number  of  packages,  and  also  that  neither  packages 
nor  samples  were  at  all  examined  by  the  appraisers.  The 
words  in  the  protest,  which  are  claimed  to  cover  the  objection, 
are,  that  ^^  the  appraisers  had  not  used  or  employed  sufficient 
means,  or  made  sufficient  examination  of  said  brandies,"  to 
determine  their  value. 

It  may  be  difficult  to  distinguish  this  case,  so  far  as  the 
sufficiency  of  the  protest  is  concerned,  from  the  case  above 
referred  to,  but  the  words,  in  the  connection  in  which  they  are 
found,  could  afford  but  little  information  to  the  Collector  as 
to  the  real  ground  of  the  objection.  They  are  found  among 
a  mass  of  objections  covering  almost  every  one  that  can  arise 
under  the  revenue  laws  and  extending  over  several  sheets  of 
foolscap.  Certainly,  the  Collector  would  be  obliged  to  go 
over  the  entire  process  of  carrying  goods  through  the  Custom- 
House,  in  every  instance  of  entry,  in  order  to  meet  the  almost 
countless  objections  enumerated  in  this  paper.  The  protest 
seems  to  have  been  made  without  reference  to  any  specific  ob- 
jection, but  with  a  view  to  hit  any  that  might  happen  in  the 
course  of  levying  the  duties. 

I  think  that  the  departure  from  a  strict  construction  of  the 
Act  in  the  case  above  referred  to,  has  led  to  this  general  and 
indefinite  statement  of  the  objections,  and  that  it  may  be 
necessary  for  Congress  to  interpose  and  correct  the  abuse. 

The  trial  in  this  case  was  embarrassed  on  account  of  the 
loss  of  the  papers  in  the  Custom-House,  and  it  is  exceedingly 
doubtful  whether  the  truth  of  the  transaction  appeared  on 
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the  trial,  for  the  want  of  the  proper  preparation  of  the  de- 
fence. 

I  shall  grant  a  new  trial,  with  a  view  to  enable  the  Govern- 
ment to  furnish  the  proper  evidence,  if  in  their  power,  but  it 
must  be  on  payment  of  costs. 


The  Hebmitaoe. 

Where,  under  a  charter  of  a  vessel,  the  charterer  put  a  cargo  on  board,  and 
then  took  it  out  and  refused  to  fulfil  the  charter-party,  alleging  that  it  had 
been  violated  bj  the  owner  of  tlie  vessel,  and  the  charter-party  gave  to  the 
owner  a  lien  on  the  cargo  for  a  breach  by  the  charterer :  ffdd^  that  the  lien 
attached  as  soon  as  the  cargo  was  put  on  board,  and  that  the  owner  could 
libel  the  cargo  in  rem,  in  the  Admiralty,  for  the  breach. 

Where  the  meaning  of  a  charter-party  is  clear,  a  claim  that  there  was  a  mis- 
take in  it,  or  that  it  does  not  express  the  intent  of  the  parties,  cannot  be  set 
up  io  defence,  in  a  suit  in  rem,  in  the  Admiralty,  for  a  breach  of  it. 

(Before  Nblson,  J.,  Southern  District  of  New  York,  October  31st,  1860.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by 
Kobert  Latta,  as  owner  of  the  bark  Hermitage,  against  the 
cargo  of  that  vessel,  to  repover  freight  under  a  charter-party, 
entered  into  between  the  libellant  and  Messrs.  Abranches, 
Almeida  &  Co.,  merchants,  for  the  employment  of  the  vessel 
on  a  trading  voyage  from  the  port  of  New  York  to  the  West 
Coast  of  Africa,  and  back  to  New  York,  with  the  privilege  of 
continuing  the  voyage  for  a  year.  The  owner  engaged  to  keep 
the  vessel  well  fitted,  tight  and  staunch,  and  provided  with 
every  requisite  necessary  for  such  trading  voyage,  excepting 
captain,  crew  and  provisions,  and  that  the  whole  vessel  (with 
the  exception  of  the  cabin,  the  deck,  and  necessary  room  for 
the  accommodation  of  the  crew  and  stowage  of  sails  and  ca- 
bles) should  be  at  the  sole  use  and  disposal  of  the  charterers  ; 
and  that  tio  goods  or  merchandise  should  be  laden  on  board 
otherwise  than  from  them.    The  owner  also  bound  himself  to 
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receive  on  board  the  vessel,  during  the  voyage,  all  such.lawful 
goods  and  niercliandise  as  the" charterers  might  think  proper 
to  ship.  The  charterers  engaged,  on  their  part,  to  provide 
the  vessel  at  all  times  sufficient  cargo  for  ballast,  and  to  pay 
for  charter  or  freight,  during  the  voyage,  $450  per  month,  and 
all  foreign  and  domestic  port  charges,  &c.,  &c.,  payable  $800 
at  the  expiration  of  every  four  months,  in  New  York,  and  in 
full  on  the  discharge  of  the  vessel.  The  charter  was  to  com- 
mence when  the  vessel  was  in  her  berth  for  loading  and  re- 
ported to  the  charterers,  and  was  to  cease  when  the  vessel 
should  have  returned  and  discharged  her  cargo  in  New  York. 
For  the  fulfilment  of  the  several  stipulations  each  party  bound 
himself  to  the  other,  the  one,  the  ship,  freight  and  tackle,  the 
other,  the  merchandise  to  be  laden  on  board.  The  cargo  was 
put  on  board  of  the  vessel  in  New  York,  by  the  charterers, 
preparatory  to  the  voyage,  but,  before  she  started  on  her  voy- 
age, a  question  arose  in  respect  to  the  rights  of  the  charterers 
under  the  charter,  the  latter  claiming  the  use  of  the  cabin  for 
the  accommodation  of  passengers  to  be  received  on  board, 
which  was  refused  by  the  owner.  Thereupon  the  charterers 
commenced  taking  out  the  cargo  and  refused  to  fulfil  the  char- 
ter-party. The  libel  was  filed  to  recover  freight  for  the  use 
of  the  vessel,  and  damages  for  the  non-fulfilment  of  the  char- 
ter-party. The  claimants  excepted  to  the  libel,  and  the  Dis- 
trict Court  sustained  the  exception,  and  dismissed  the  libel. 
The  libellant  appealed  to  this  Court. 

Erastvs  G,  JSenediotj  for  the  libellant. 

Charles  Donohue^  for  the  claimants. 

Nelson,  J.  This  ease  does  not  fall  within  that  class  of 
cases  where  nothing  has  been  done  under  the  charter  of  the 
vessel,  that  is,  where  no  goods  have  been  placed  on  board,  and 
the  voyage  has  not  been  entered  upon  ;  in  which  cases  there 
can  be  no  lien  upon  the  vessel  or  cargo  under  the  charter- 
party.     In  such  cases,  whether  the  breach  of  the  agreement 


476  SOUTHERN  PISTBiOT  OF  NEW  YORK, 

Tke  HaaiiitAg^. 

is  on  the  part  of  the  owner  or  of  the  charterer,  there  can  be  no 
proceeding  in  rem  against  the  vessel  or  the  cargo,  as  no  lien  has 
attached  for  the  benefit  of  either  party.  Here,  the  voyage 
had  commenced,  upon  the  very  terms  of  the  agreement  I3e- 
tween  the  parties.  The  goods  were  put  on  board  of  the  ves- 
sel, and,  if  the  lien  attached  at  all,  it  attached  as  soon  as  they 
were  laden  on  board.  So  far  as  the  form  of  the  remedy  is 
concerned,  it  is  the  same  as  if  the  voyage  had  been  broken  up 
by  the  charterers  at  any  other  point  in  the  course  of  the  voy- 
age, after  the  vessel  had  been  out  a  week,  a  month,  or  longer. 
The  real  question,  therefore,  in  the  case,  is,  whether  the  claim 
set  up  by  the  charterers  to  put  passengers  on  board,  to  occupy 
the  cabin,  was  well  founded.  If  it  was,  then  the  refusal  of 
the  owner  to  allow  such  claim  was  a  breach  of  the  charter, 
and  the  charterers  had  a  right  to  put' an  end  to  the  contract. 
If  not,  they  were  in  fault,  and  the  cargo  is  chargeable  for 
freight  and  damages. 

The  charter,  which  is  a  very  special  and  well-drawn  instru- 
ment, clear  and  readily  understood  in  every  part  of  it,  in 
terms  reserves  the  cabin.  It  is  insisted,  however,  that  this  is 
a  mistake,  and  is  inconsistent  with  other  parts  of  the  instru- 
ment, and  that  without  the  use  of  the  cabin  by  the  charterers^ 
the  voyage  could  not  be  performed,  and  that  thus  the  reserva- 
tion would  defeat  the  contract.  ,  But,  if  there  has  been  any 
mistake  in  the  charter,  or  if  its  terms  do  not  express  the  intent 
of  the  parties,  there  is  another  mode  of  settling  the  question 
than  calling  on  the  Court,  in  this  proceeding,  to  disregard  its 
clear  and  undoubted  meaning,  and  that  is,  to  institute  a  pro- 
ceeding to  reform  the  contract.  As  to  the  objection  that  the 
clear  words  of  the  charter  would  necessarily  defeat  the  whole 
object  of  it,  and  the  purpose  of  the  parties  in  entering  into  it, 
I  am  unable  to  see  this  consequence.  I  do  not  think  the  reser- 
vation necessarily  excluded  the  master  from  the  cabin,  for, 
although  he  was  to  be  appointed  by  the  charterers,  he  was,  in 
a  qualified  sense,  the  master  of  the  owner.  The  owner  had 
duties  to  perform  in  respect  to  the  vessel,  and  some  of  them 
appropriately  belonged  to  the  master,  and  in  them  he,  as  mas- 
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ter,  was  Bpecially  concerned.  The  possession  of  the  vessel 
was  not  to  be  exclusively  in  the  charterers,  neither  by  the 
terms  of  the  instrument,  nor  necessarily,  regarding  the  nature 
and  purpose  of  the  voyage.  This  construction  arises  out  of 
the  words  used  by  the  parties  to  the  contract. 

As  respects  the  lien  upon  the  cargo  on  board,  tlie  charter 
is  express.  If  the  breach  of  the  contract  had  been  on  the 
part  of  the  owner,  there  would,  by  the  contract,  have  been  a 
lien  ripon  the  vessel. 

The  decree  below  must  be  reversed,  and  a  decree  entered 
for  the  libellant,  with  a  reference  to  the  clerk  to  ascertain  the 
freight  and  damage. 


The  McDonald. 

The  District  Court,  on  diflmiasing  a  libel  for  want  of  jurisdiction,  has  no  power 
to  award  costs  against  the  libellant 

Where  the  District  Court  dismissed  a  libel  for  want  of  jurisdiction,  and  awarded 
costs  against  the  libellant  and  this  Court  on  an  appeal  by  the  libellant  from 
the  whole  decree,  affirmed  so  much  x)f  it  as  dismissed  the  libel  and  reversed  so 
much  of  it  as  awarded  costs,  no  costs  of  this  Court  were  allowed  to  either 
party. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  30th,  1860.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by 
Newell  Chamberlain  and  others  against  the  steamboat  McDon- 
ald. That  Court  dismissed  the  libel  for  want  of  jurisdiction, 
and  awarded  costs  to  the  claimant.  The  libellant  appealed  to 
this  Court  from  the  whole  decree.  This  Court  affirmed  so 
ranch  of  the  decree  of  the  District  Court  as  dismissed  the 
libel  for  want  of  jurisdiction,  and  the  question  now  arose  as  to 
what  decree  should  be  majle  by  this  Court  in  regard  to  costs, 
the  libellant  claiming  that  he  should  not  be -charged  with  costa 
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either  in  this  Court  or  in  the  District  Court,  and  the  claimant 
maintaining  his  right  to  recover  costs  in  both  Courts. 

James  N.  Platt^  for  the  libellant. 

Erastus  G.  Benedict^  for  the  claimant. 

Nelson,  J.  It  was  erroneous  in  the  Court  below  to  allow 
costs  on  the  dismissal  of  the  libel  for  want  of  jurisdiction. 
In  such  a  case,  by  the  settled  practice  of  the  Supreme  Court, 
no  costs  are  allowed.  So  much  of  tlfe  decree  below  as  awarded 
costs  to  the  claimant  must,  therefore,  be  reversed.  As  the 
libellant  had  a  right  to  come  to  this  Court  to  reverse  that  part 
of  the  decree  beljw  which  awarded  costs  against  him,  I  shall 
not  allow  costs  against  him  on  the  appeal,  altliough  a  part  of 
the  decree  appealed  from  is  affirmed  ;  and,  because  he  claimed 
to  reverse  the  whole  decree,  I  shall  not  allow  any  costs  to  him 
on  the  appeal. 


Geokob  B.  De  Forest  and  others 
Heman  J.  Redfield. 

Under  the  proviso  to  the  eist  «ection  of  the  Act  of  March  2d,  1799,  (1  U,  S. 
Stat,  at  Large^  673,)  which  authv^rizes  the  President  to  make  fit  and  proper 
regulatioDS  for  estimating  the  duties  on  imported  goods,  in  respect  to  which 
the  costs  shall  be  exhibited  in  a  depreciated  foreign  curTencj,  the  President 
cannot  fix  an  arbitrary  value  to  such  foreign  currency  without  regard  to  its 
intrinsic  value,  as  compared  with  the  money  of  the  United  States. 

A  consular  certificate,  attached  to  an  invoice,  as  to  the  value  of  the  foreign  cur- 
rency in  which  the  invoice  is  made  out,  is  only  prima  facie  evidence  of  such 
value,  and  may  be  contradicted  by  the  importer. 

An  importer  being  required,  under  the  36th  section  of  the  Act  of  March  2d, 
1799,  (1  U,  S»  8tat.'at  Large^  655,)  to  specify,  in  his  entry,  the  species  of 
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money  In  which  the  invoice  is  made  out,  and  it  being  required,  by  the  2d  sec- 
tion of  the  Act  of  March  3d,  1801,  (2  Id.^  121,)  that  the  invoices  of  goods  sub- 
ject to  <id  valorem  duties,  shall  be  made  out  in  the  currency  of  the  country 
fh)m  which  the  importation  is  made,  and  shall  contain  a  statement  of  the 
actual  cost  in  such  currency,  without  respect  to  the  value  of  the  coins  of  the 
United  States  in  such  country,  and  it  being  provided  by  the  61st  section  of 
the  Act  of  Karch  2d,  1799,  (1  Id.^  673,)  that  all  denominations  of  foreign 
money  not  therein^  enumerated  shall  be  estimated  in  value,  as  nearly  as  may 
be,  according  to  the  intrinsic  value  thereof  compared  with  money  of  the  United 
States,  an  importer,  whose  invoice  and  eut^  are  correctly  made  out  in  a  de- 
nomination of  foreign  money  not  enumerated  in  said  Blst  section,  is  entitled  to 
have  the  value  of  his  goods  estimated,  for  the  purposes  of  duties,  according  to 
the  intrinsic  value  of  such  foreign  money  compared  with  the  money  of  the. 
United  States. 

(Before  Smalley,  J.,  Southern  District  of  New  York,  December  29th,  1860.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties,  paid  under 
protest,  upon  numerous  importations  of  merchandise,  during 
the  years  1853, 1854,1855  and  1856,  from  the  Island  of  Porto 
Kico,  a  part  of  the  Spanish  dominions.  The  plaintiffs  claimed 
that  the  merchandise  was  invoiced  at  the  legalized  nominal 
currency  of  Porto  Rico,  called  Macuquino  currency,  and  that 
$1.12^  of  said  currency  was  intrinsically  worth  only  one  of  the 
dollara  of  the  United  States,  of  the  weight  of  412^  grains, 
an,d  of  the  fineness  of  90  grains  of  standard  silver.  It  ap- 
peared, that  the  silver  coins  of  Spanish  America  were  formerly 
of  various  shapes,  being  melted  and  then  fiattened  and  clipped 
until  they  were  of  the  reqiiisite  weights.  They  were  then 
stamped  with  given  devices,  to  show  their  values  and  the  re- 
publics in  which  they  were  coined.  These  coins  were  neither 
round  nor  flat,  and  were  easily  lessened  in  weight  by  clipping, 
by  which  their  intrinsic  value  was  greatly  reduced.  In  this 
clipped  condition,  they  were,  many  years  ago,  introduced  into 
the  Island  of  Porto  Eico,  and  were  known  and  circulated  as 
Macuquino  coins.  In  1843,  the  Eoyal  authorities  of  that 
Island,  having  assayed  said  coins,  decreed  that  they  should  be 
a  legal  tender  at  the  rate  of  112^  Macuquino  dollare  to  100 
United  States  or  Spanish  silver  dollars  then  in  existence,  al- 
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though  the  decree  was  not  generally  promulgated  until  1853. 
From  that  time,  all  business  transactions  on  the  Island  were 
governed  and  controlled  by  that  decree,  until  the  dose  of  the 
year  1857,  when  the  authorities  of  Porto  Kico  called  in  from 
circulation  all  the  genuine  Macuquino  coins,  and  paid  for  them 
at  the  aforesaid  rates.  After  the  United  States,  under  the 
Acts  of  February  2l8t,  1853,  and  March  3d,  1853,  (10  XT.  8. 
SUit.  at  Large^  160,  188,.  189,)  coined  and  issued  half  dollars 
and  other  smaller  fractional  parts  of  a  dollar,  of  the  standard 
fineness  but  less  than  the  standard  weight  (206^  grains)  fixed 
for  the  half  dollar  by  the  Act  of  January  18th,  1837,  (5  U.  S. 
Stat  at  Large^  ^37,)  reducing  the  weight  to  192  grains  for  the 
half  dollar,  and  in  the  same  proportion  for  the  lesser  fractional 
parts  of  a  dollar,  these  new  coins  were  introduced  into  Porto 
Rico.  Thereupon,  the  Royal  authorities  of  the  Island  caused 
them  to  be  assayed,  and,  under  date  of  March  20th,  1854,  is- 
sued a  decree,  that  these  new  fractional  coins  of  the  United 
States  should  circulate  and  be  received  by  the  inhabitants  and 
Royal  Treasury  of  the  Island  at  the  rate  of  54-100  Macu- 
quino currency  to  48-100  of  the  United  States  or  Spanish 
standard  silver  dollar.  As  soon  as  information  of  this  decree 
was  received  at  the  United  States  Treasury  Department,  the 
Secretary  of  the  Treasury  issued  the  following  circular :  **  Gen- 
eral Instructions  to  Collectors  and  other  Officers  of  the  Cus- 
toms. Macuquino  currency.  No.  22.  Treasury  Department, 
May  1st,  1854.  Sir.  Since  the  date  of  the  General  Instruc- 
tions No.  21,  transmitted  to  you  on  the  10th  ultimo,  this  De- 
partment has  been  advised,  by  the  Consul  of  the  United  States 
at  St.  Johns,  in  the  Island  of  Porto  Rico,  that  the  authorities 
of  that  island  had  determined,  on  the  20th  of  March  last,  that, 
after  that  date,  the  value  of  the  silver  dollar  of  the  United 
States,  of  the  coinage  of  1853  and  after,  should  be  at  the  rate 
of  one  hundred  and  eight  cents  Macuquino,  or  eight  jper  certt, 
premium  over  the  Macuquino  currency  of  the  said  Island  of 
Porto  Rico.  You  will  be  regulated  accordingly,  in  your  esti- 
mate of  duties  on  invoices  of  goods  from  said  island  arriving 
at  your  port    James  Guthrie,  Secretary  of  the  Treasury." 
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Before  the  issuing  of  this  circular,  the  defendant  had  ex- 
acted from  the  plaintiffs  duties  on  merchandise  invoiced  ia 
Macuqu  in o  currency,  at  the  rate  of  106i  dollara  of  that  cur* 
rency  to  100  United  States  dollars.  These  duties  were  paid 
under  protest.  After  the  issuing  of  the  circular,  the  defendant 
exacted  from  the  plaintiffs  duties  on  goods  thus  invoiced,  at 
the  rate  of  108  Macuquino  to  100  United  States  dollars. 
These  duties,  also,  were  paid  under  protest. 

John  S.  McCidlohj  for  the  plaintiffs. 

James  I.  Roosevdt^  {District  Attorney^)  for  the  defendant. 

Smalley,  J.  Were  the  exactions  which  were  made  bv  the 
defendant  before  the  issuing  of  th^  Treasury  circular  of  May 
1st,  1854,  and  those  made  by  him  under  the  circular,  in  ac- 
cordance with  the  law  or  in  violation  thereof? 

Tlie  36th  section  of  the  Act  of  March  2d,  1799,  (1  U.  8. 
Stat,  at  Large,  655,)  provides,  that  tlie  owner,  consignee  or 
factor,  &c.,  shall  make  entry  in  writing,  &c.,  "  particularly 
specifying  the  species  of  money  in  which  the  invoices' tliei*eof 
are  made  out."  The  2d  section  of  the  Act  of  March  3d,  1801, 
(2  Id,,  121,)  provides,  that  "  from  and  after  the  thirtieth  day  of 
June  next,  the  invoices  of  all  goods  imported  into  the  United 
States  and  subject  to  a  duty  ad  valorem,  shall  be  made  out  in 
the  currency  of  the  place  or  country  from  whence  the  impor- 
tation shall  be  made,  and  shall  contain  a  true  statement  of 
the  actual  cost  of  such  goods  in  such  foreign  currency  or  cur- 
rencies, without  any  respect  to  the  value  of  the  coins  of  the 
United  States  »  »  *  *  Jn  such  foreign  place  or 
country."  The  61st  section  of  the  Act  of  March  2d,  1799, 
(1  U.  S.  Stat,  at  Large,  673,)  fixing  the  value  of  certain  for- 
eign coins  and  currencies,  among  which  the  Macuquino  cur- 
rency is  not  enumerated,  provides,  that  **all  other  denomina- 
tions of  money  shall  be  estimated  in  value,  as  nearly  as  may 
be,  according  to  the  intrinsic  value  thereof  compared  with 
money  of  the  United  States."    It  is  conceded,  that  the  plain^ 
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tiffs'  invoices  were  correctly  made  out  according  to  the  36th 
section  of  the  Act  of  March  2d,  1799,  and  the  2d  section  of 
the  Act  of  March  3d,  1801 ;  and  the  evidence  shows  concla- 
sivelj  and  witliout  contradiction,  that  the  difference  between 
the  intrinsic  value  of  the  Macuquino  currency  and  the  money 
of  the  United  States,  was  12^  per  cent.y  as  claimed  by  the 
plaintiffs,  instead  of  6^  or  %  per  cent.,,  as  insisted  upon  by  the 
defendant. 

It  is  quite  evident,  that  the  Treasury  circular  of  May  1st, 
1854,  originated  in  a  misconception  of  the  Royal  decree  of 
Porto  Hico,  of  March  20th,  1854,  and  was  issued,  as  appears 
from  the  circular  itself,  on  the  supposition  that  said  decree 
extended  to  the  standard  silver  dollar  of  the  United  States, 
when,  in  point  of  fact,  it  was  expressly  limited  to  the  half 
dollar  and  the  lesser  fractional  parts  thereof. 

But  it  is  argued,  that,  under  the  proviso  to  the  6 1st  section 
of  the  Act  of  1799,  the  circular  of  the  Secretary  of  the 
Treasury,  of  May  1st,  1854,  with  the  regulation  therein  pro- 
mulgated, is  conclusive  upon  the  rights  of  the  plaintiffs, 
although  it  may  have  originated  in  error,  and  although  the 
statements  in  it  are  unfounded.  That  proviso  reads,  ^^that  it 
shall  be  lawful  for  the  President  of  the  United  States  to  cause 
to  be  established  fit  and  proper  regulations  for  estimating  the 
duties  on  goods,  wares  and  merchandise  imported  into  the 
United  States,  in  respect  to  which  the  original  cost  shall  be 
exhibited  in  a  depreciated  currency,  issued  and  circulated  un- 
der authority  of  any  foreign  government."  The  plaintifl^' 
counsel  insist,  that  the  phrase  "depreciated  currency"  is  not 
applicable  to  the  Macuquino  coins,  but  that  such  coins  were 
what  is  known  as  *' scaled"  or  "lightened"  coins,  as  defined 
in  the  3d  section  of  the  Act  of  April  2 1st,  1806,  (2  l/.  S.  Stat, 
at  Large^  405.)  But,  in  the  view  I  take  of  the  case,  it  is  un- 
necessary to  consider  how  that  term  should  be  construed. 

We  have  already  seen,  that  the  law  makes  it  imperative 
upon  the  importer  to  make,  in  his  invoice,  a  true  statement  of 
the  actual  cost  of  the  goods  in  the  currency  of  the  country 
from  which  they  are  imported,  without  respect  to  the  coin  of 
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the  United  States.  Was  it  intended,  by  conferring  the  power 
to  establish  'i  fit  and  proper  regulations,"  to  enable  the  Presi- 
dent, through  the  Secretary  of  the  Treasury,  or  otherwise,  to 
fix  an  arbitrary  value  to  such  foreign  coin,  without  regard  to 
its  intrinsic  value,  as  compared  with  the  money  of  the  United 
States  ?  If  so,  he  might,  at  his  pleasure,  increase  or  diminish 
the  rate  of  duties,  accordingly  as  he  might  happen  to  favor  a 
high  or  low  tariflF,  or  as  he  might  think  the  exigencies  of  the 
occasion  required,  without  regard  to  the  legislative  branch  of 
the  Government.  If  he  could  thereby  change  the  intrinsic 
value  of  foreign  coin,  6i  or  4cpe7^  oent,^  he  might  15  per  cent. 
It  would,  in  effect,  enable  him  to  make  or  remake  the  revenue 
laws,  not  only  without  consulting,  but  in  defiance  of,  the  Sen- 
ate and  the  House  of  Representatives.  No  such  construction 
ever  has  been,  or  can  be,  given  to  the  words  in  question,  by 
any  judicial  tribunal.  They  were  intended  to  authorize  the 
President  to  make  "  fit  and  proper  regulations,"  to  sustain 
and  carry  out  the  revenue  laws  relating  to  foreign  coins,  and 
not  to  violate  them.  It  can  only  be  regarded  as  matter  of 
surprise,  that,  under  our  Federal  Constitution,  any  high  ofScer 
of  the  Government  should  have  claimed  for  the  President  any 
such  extraordinary  power,  and  it  is  not  understood  that  the 
then  Secretary  of  the  Treasurj'  did. 

It  is  also  argued,  that  some  of  the  consular  certificates 
attached  to  the  plaintiffs'  invoices,  state  the  value  of  the  Ma- 
cuquino  currency  to  be  6i  and  others  8  per  cent  less  than 
the  United  States  dollar,  and  that  such  certificates  are  conclu- 
sive as  to  such  value  and  cannot  be  contradicted.  Manv  of 
the  certificates,  however,  state  the  difference  to  be  12^  per 
cent,^  as  the  fact  really  was.  It  appears,  from  the  proofs,  that 
such  certificates  as  stated  it  at  less  than  12^  per  cent,  were 
framed  and  issued  under  orders  from  the  Treasury  Depart- 
ment. This  position  of  the  defendant  is  not  tenable.  The 
law  makes  it  necessary,  that  the  importer  should  procure  tliQ 
certificate  of  the  United  States  consul  or  commercial  agent  at 
the  foreign  port  from  which  the  goods  are  shipped,  not  only 
as  to  the  value  of  the  foreign  currency  in  which  the  invoice  is 
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made  out,  but  as  to  the  value  of  the  goods  in  such  part,  and 
-without  it  they  cannot  be  entered  at  the  Custom-House  at  all ; 
but  it  has  never  been  considered  that  such  certificate  was  more 
than  primd  facie  evidence,  either  as  to  the  value  of  the  cur- 
rency or  of  the  merchandise.  It  would  be  singular,  indeed, 
if  the  certificate  of  such  inferior  officers  of  the  Government 
in  relation  to  questions  of  fact  could  be  held  to  conclude  the 
party  against  whom  they  were  presented  from  showing  the 
truth. 

Again,  it  is  contended,  that  the  protests,  or  at  least  some 
of  them,  are  too  vague  and  indefinite,  and  do  not  set  out  dis- 
tinctly that  the  intrinsic  relation  between  the  Macuquino  cur- 
rency and  the  United  States  standard  dollar  is  as  112^  to  100. 
This  objection  is  not  sustained  by  the  papers.  In  all  that 
have  been  submitted  to  the  Court,  the  difference  between  the 
two  currencies  is  clearly  and  specifically  stated. 

The.  plaintiffs  must  have  judgment  for  the  excess  of  duties 
exacted  and  paid  under  protest,  being  the  difference  between 
the  Macuquino  currency  as  estimated  and  insisted  upon  by 
the  defendant,  and  the  intrinsic  value  thereof  as  before  stated. 


M.  Knoedler  v8,  Augustus  Sghell. 

At  common  law,  an  action  for  money  had  and  received  lies  against  a  person 
who  wrongfully  withholds  goods  from  another,  oohre  officii^  upon  an  illegal 
claim  or  demand,  and  thus  compels  him  to  pay  money  to  obtain  them. 

The  Act  of  March  3d,  1839,  (5  U,  S.  Stat  at  Large,  848,  §  2,)  took  away  that 
common  law  right,  as  respected  suits  against  a  Collector  of  customs  to  re- 
cover back  duties  illegally  exacted  on  importations. 

The  Act  of  February  26th,  1845,  (6  U.  8.  Stat  ai  Large,  727,)  restored  such 
common  law  right,  and,  under  it,  an  execution  can  issue  against  a  defendant, 
to  recover  from  him  personally  the  amount  of  a  judgment  obtained  against 
him  for  duties  illegally  exacted  by  him  as  a  Collector  of  customs. 

(Before  Smallbt,  J.,  Southern  District  of  New  York,  January  2d,  1861.) 
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This  was  a  motion  by  the  defendant  in  this  suit  to  set 
aside  an  execatiou  issued  upon  a  judgment  rendered  in  the 
suit.  The  suit  was  brought  to  recover  back  an  excess  of  du- 
ties illf^all}^  exacted  by  the  defendant,  as  Collector  of  the 
port  of  New  York,  on  the  importation  of  merchandise,  and 
paid  under  protest. 

Almond  W,  Oi^iswold^  for  the  plaintiff. 

James  I.  Roosevdt^  (District  Attorney^  for  the  defendant. 

Smalley,  J.  The  defendant  claims  that,  under  the  Acts 
of  Congress  of  the  3d  of  March,  1839,(6  U.  8,  Stat  at  Large^ 
848;  §  2,)  and  the  26th  of  February,  1846,  {Id.,  727,)  an  ex- 
ecution in  this  case  could  not  rightfully  issue  against  his  pri- 
vate property ;  that  the  intention  and  true  construction  of  the 
Act  of  1845  wa3,  to  enable  the  party  aggrieved  to  maintain 
an  action  at  law,  to  ascertain  and  try  the  legality  and  validity 
of  the  demand  and  payment  of  duties,  and,  if  the  illegality 
was  established,  to  petition  to  the  Secretary  of  the  Treasury, 
or  to  Congress,  for  payment  thereof,  but  not  to  enforce  collec- 
tion from  the  Collector.  Tf  that  is  the'sole  purpose  and  pur- 
port of  the  Act,  the  execution  was  irregularly  issued,  and 
must  be  set  aside ;  otherwise,  it  is  regular  and  according  to 
due  course  of  law. 

Previous  to  the  passage  of  the  Act  of  the  3d  of  March, 
1839,  it  was  well  settled,  that,  at  common  law,  a  pei'son  might 
sustain  an  action  for  money  had  and  received,  against  one  who 
wrongfully  withheld  goods  from  him,  upon  an  illegal  claim  or 
demand,  ex>lore  officii,  and  thus  compelled  him  to  pay  money 
to  obtain  them.  Upon  this  point  there  is  no  conflict  of  au- 
thority, either  in  England  or  America.  {Shaw  v.  Woodcock^ 
7  -ffa/vt.  cfe  Oress,,  73,  84 ;  Irving  v.  Wilson,  4  T,  i?.,  486.) 
The  last  case,  like  the  present,  was  against  an  officer  of  the  * 
excise  or  customs.  There  are  many  other  English  authorities 
to  the  same  point,  but  it*  is  unnecessary  to  cite  them,  as  the 
question  has  been  expressly  decided,  upon  the  most  full  and 
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Boleiiin  deliberation,  in  two  cases,  by  the  Supreme  Court  of 
the  United  States.  {Elliot  v.  Swartw<mt^  10  Peters^  137 ; 
Bend  v.  HoyU  13  Peierft,  263,  267.)  Both  of  these  were  ac- 
tions ao^ainst  the  defendants  for  money  illegally  demanded  by 
and  paid  to  them,  coLore  officii^  as  Collectors  of  the  port  of 
New  York.  After  the  decisions,  Collectors  of  the  customs 
claimed  the  right  to  retain  money  received  by  them  for  the 
Government,  as  an  indemnity  against  claims  for  excess  of  du- 
ties collected  ;  and,  in  many  cases,  this  retainer,  with  or  with- 
out warrant  of  law,  was  resorted  to,  occasioning  inconvenience, 
and  often  heavj'  losses  to  the  Government,  by  the  ultimate 
bankruptcy  and  defalcation  of  the  Collectors. 

To  remedy  this  evil,  the  second  section  of  the  Act  of  March 
3d,  1839,  was  passed.  That  section  provides,  "  that  from  and 
after  the  passage  of  this  Act,  all  money  paid  to  any  Collector 
of  the  customs,  or  to  any  person  acting  as  such,  for  unascer- 
tained duties,  or  for  duties  paid  under  protest  against  the  rate 
or  amount  of  duties  charged,  shall  be  placed  to  the  credit  of 
the  Treasurer  of  the  United  States,  kept  and  disposed  of  as 
all  other  money  paid  for  duties  is  required  by  law,  or  by  regu- 
lation of  the  Treasury  Department,  to  be  placed  to  the  credit 
of  said  Treasurer,  kept  and  disposed  of;  and  it  shall  not  be 
held  by  the  said  Collector,  or  person  acting  as  such,  to  await 
any  ascertainment  of  duties,  or  the  result  of  any  litigation  in 
relation  to  the  rate  or  amount  of  duty  legally  chargeable  and 
collectable  in  any  case  where  money  is  so  paid ;  but,  w^henever 
it  shall  be  shown,  to  the  satisfaction  of  the  Secretary  of  the 
Treasury,  that,  in  any  case  of  unascertained  duties,  or  duties 
paid  under  protest,  more  money  has  been  paid  to  the  Collector, 
or  pei-son  acting  as  such,  than  the  law  requires  should  have 
been  paid,  it  shall  be  his  duty  to  draw  his  warrant  upon  the 
Treasurer  in  favor  of  the  person  or  persons  entitled  to  the 
over-payment,  directing  the  said  Treasurer  to  refund  the  same 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated." 
Afterwards,  the  question  as  to  the  construction  to  be  given  to 
that  Act  came  before  the  Supreme  Court  of  the  United  States, 
at  the  January  Term,  in  1845,  in  the  case  of  Gary  v.  OurtiSy 
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(3  Sbw.y  236.)  That,  too,  was  an  action  to  recover  money 
paid  to  the  Collector  of  the  port  of  New  York  for  duties.  A 
majority  of  the  Court  held,  that  the  common  law  right  of  ac- 
tion against  the  Collector  was  b}^  implication,  taken  away  by 
that  statute,  and  said,  {j>,  252,)  that,  "as  the  Collector,  since 
the  statute,  had  power  neither  to  retain  nor  refund,  there 
could,  as  between  him  and  tlie  plaintiffs,  arise  no  privity  nor 
implication,  on  which  to  found  the  promise  raised  by  the  law 
only  where  an  obligation  to  undertake  or  promise  exists;  and 
that,  therefore,  the  action  for  money  had  and  received  could 
not,  in  this  case,  be  maintained,  but  was  barred  by  the  Act  of 
Congress  of  1839."  A  minority  of  the  Court,  Justices  Story 
and  McLean,  dissented,  and  were  of  opinion  that  the  statute 
of  1839  did  not  bar  the  common  law  right  of  action  against 
the  Collector.  Immediately  after  this  decision  was  pronounced, 
Congress  passed  the  Act  of  the  26th  of  February,  1845,  which 
says,  that  nothing  contained  in  the  second  section  of  the 
Act  of  March  3d,  1839,  "shall  take  away,  or  be  construed  to 
take  awaj'  or  impair,  the  right  of  any  pei'son  or  pei'sons  who 
have  paid,  or  shall  hereafter  pay,  money,  as  and  for  duties, 
under  protest,  to  any  Collector  of  the  customs,  or  other  per- 
son acting  as  such,  in  order  to  obtain  goods,  wares,  or  mer- 
chandise imported  by  him  or  them,  or  on  his  or  their  account, 
which  duties  are  not  authorized  or  payable  in  part  or  in  whole 
by  law,  to  maintain  any  action  at  law  against  such  Collector, 
or  other  person  acting  as  such,  to  ascertain  and  try  the  legality 
and  validity  of  such  demand  and  payment  of  duties,  and  to 
have  a  right  to  a  trial  by  jury,  touching  the  same,  according 
to  the  due  course  of  law ;  nor  shall  anything  contained  in  the 
second  section  of  the  Act  aforesaid  be  construed  to  authorize 
the  Secretary  of  the  Treasury  to  refund  any  duties  paid  under 
protest ;  nor  shall  any  action  be  maintained  against  any  Col- 
lector to  recover  the  amount  of  duties  so  paid  under  protest, 
unless  the  said  protest  was  made  in  writing,  and  signed  by  the 
claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  pay- 
ment thereof." 
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What  was  the  purpose  and  intention  of  Congress  in  passing 
that  Act  f  What  was  the  miscliief  it  was  intended  to  remedy } 
We  have  seen  that  the  Act  of  1889  deprived  citizens  of  a 
common  law  right,  and  compelled  them,  when  money  had 
been  illegally  extorted  from  them  colore  ojicii^  to  seek  redresSj 
by  an  appeal  to  the  discretion  and  judgment  of  the  Secretary 
of  the  Treasury,  under  whose  instructions  the  money  had  been 
exacted — certainly  a  slow,  vague,  and  very  uncertain  remedy. 
This  was  considered  so  unjust,  that  a  minority  of  tl)e  Court, 
in  the  case  of  Caty  v.  Curtis^  held,  that  if  such  was  the  con- 
struction to  be  given  to  the  Act  of  1839,  it  was  unconstitu- 
tional ;  and  it  is  to  be  noted,  that  immediately  after  the  de- 
cision of  the  Court  in  that  case,  the  Act  of  1845  was  passed 
through  both  branches  of  Congress  and  approved  by  the  Presi- 
dent. It  is  evident  that  only  a  few  days  could  have  elapsed 
between  them.  From  these  circumstances,  as  well  as  from  the 
wording  of  the  Act  itself,  the  inference  would  seem  to  be  irre- 
sistible, that  it  was  intended  to  restore  the  party  aggrieved  to 
his  common  law  remedy,  of  which  the  Act  of  1839  had  de- 
prived him.  It  authorizes  an  "  action  at  law,"  and  "  a  right 
to  a  trial  by  jury,"  '*  according  to  the  due  course  of  law." 
Again  it  says :  '^  Nor  shall  any  action  be  maintained  against 
any  Collector  to  recover  the  amount  of  duties  so  paid,  *  * 
unless  the  said  protest  was  made  in  writing."  If  it  had  been 
intended  to  give  the  plaintiff  the  right  by  suit  at  law  only  to 
ascertain  and  try  the  legtJity  and  validity  of  such  demand 
and  payment  of  duties,  and,  when  he  had  succeeded  in  estab- 
lishing his  claim,  compel  him  to  seek  satisfaction  by  an  appeal 
to  tlie  conscience  of  the  Secretary  of  the  Treasury,  certainly 
gome  words  would  have  been  used  to  express  such  intent. 

It  is  argued,  however,  that,  inasmuch  as  the  law  makes  it 
the  duty  of  the  Collector  to  pay  all  moneys  into  the  Treasury, 
and  he  is  forbidden  to  retain  any  in  his  own  hands,  it  is  hard 
to  make  him  personally  responsible  for  duties  wrongfully  ex- 
acted. But,  there  is  no  law  compelling  a  person  to  accept 
the  office  of  Collector.  If  he  does,  it  is  a  voluntary  act,  and 
he  must  take  it  subject  to  all  the  burdens  and  responsibilities 
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which  the  law  imposes  upon  it  Besides,  it  should  be  borne 
in  mind  that  the  right  of  a  plaintilf  to  recover  in  such  cases  is 
based  solely  upon  the  tortious  action  of  the  Collector,  in  com- 
pelling him,  under  color,  but  in  violation  of  law,  to  pay  money 
to  obtain  possession  of  his  property.  Upon  every  principle  of 
justice  and  equity,  therefore,  if  either  party  must  suffer,  it 
Bhould  be  the  wrong-doer. 

Another  fact  is  worthy  of  consideration,  in  determining 
this  question.  The  Act  of  1845  has  been  in  force  almost  six- 
teen years,  during  which  time  thousands  of  suits  have  been 
brought,  and  recoveries  had,  against  the  Collector  of  this  and 
other  ports ;  and  it  is  understood  that  no  question  has  ever 
heretofore  been  raised  as  to  the  personal  liability  of  the  Col- 
lectors for  the  sums  thus  recovered.  The  contemporaneous 
construction  of  that  Act,  and  such  long  acquiescence  therein, 
ought  not  now  to  be  overturned,  except  upon  the  most  clear 
and  satisfactory  grounds.  The  Court  has  no  doubt  that  the 
execution  in  this  case  was  regularly  issued,  and  the  motion  to 
set  it  aside  is  overruled. 


OoBHAM  D.  Abbot 
The  America^k  Hard  Rubber  Company.    In  EQurrr. 

A  Circuit  Court  of  the  United  States  will  not  proceed  to  a  final  decree,  in  a 
Buit  in  Bquitj,  in  the  absence  of  a  party  whose  interests  are  to  be  affected 
thereby. 

Where  a  bUl  against  a  corporation  alleged  that  certain  directors  of  the  corpo- 
ration were  about  to  make  a  fraudulent  sale  of  all  the  property  of  the  corpo- 
ration to  P.,  and  prayed  an  injunction  to  restrain  the  corporation  fVom  con- 
summating the  sale,  but  P.  was  not  made  a  party  to  the  bill :  Heldj  on  de- 
murrer, that  P.  was  not  a  necessary  party. 

A  Circuit  Oourt  of  the  United  States  will  always  dispense  with  a  merely  formal 
party,  where  he  is  beyond  the  reach  of  process ;  and,  where  a  person  is  be- 
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yond  the  reach  of  process,  it  will  diamisa  a  blll|  on  the  ground  of  its  ina- 
bility to  proceed,  only  when  it  dlacovera  that  the  presence  of  the  peraon  is 
Indispensable,  and  that  no  relief  can  be  given  which  does  not  necessarily 
involve  his  rights. 

(Before  Shifman,  J.,  Connecticut,  April,  1861.) 

This  was  a  demurrer  to  a  bill  in  Equity.  The  bill  alleged 
that  the  defendants  were  a  corporation  established  by  the  laws 
of  Connecticut,  and  located  at  Bethany,  in  that  State;  that 
the  plaintiff  was  a  director  and  a  large  stockholder  therein ; 
that  the  capital  stock  of  the  corporation  was  three  hundred 
thousand  dollars  j  that  its  property,  consisting  of  various 
assets,  amounted  to  not  less  than  that  sum;  that  certain  mem- 
bers of  the  Board  of  Directors,  on  or  about  the  9th  of  No- 
vember, 1860,  met  in  the  city  of  New  York,  and  entered  into 
certain  fraudulent  arrangements  with  one  Conrad  Poppen- 
husen  and  one  Christian  Konig,  of  said  city,  by  which  they 
agreed  to  sell  and  dispose  of  all  the  property  of  the  corpora- 
tion to  said  Poppenhusen  and  Konig,  or  to  one  of  them,  for 
the  sum  of  one  hundred  and  twenty  thousand  dollars ;  that 
said  directors  so  engaged  in  this  fraudulent  arrangement  were 
not  a  majority  or  legal  quorum  of  said  Board  of  Directors ; 
that,  if  the  arrangement  should  be  carried  out,  the  plaintiff 
would  suffer  great  pecuniary  loss  and  his  stock  would  be  sacri- 
ficed ;  and  that  the  corporation,  unless  restrained  by  injunc- 
tion, would  carry  out  and  perfect  the  aforesaid  unlawful  and 
fraudulent  arrangement.  The  prayer  was  for  an  injunction, 
to  prevent  the  corporation  from  ratifying  and  giving  legal  and 
practical  effect  to  such  inchoate  fraudulent  arrangement  of 
some  of  the  directors,  and  for  the  appointment  of  a  receiver. 
The  demurrer  rested  on  the  objection,  that  Poppenhusen  and 
Konig  were  not  made  parties  to  the  bill,  and  that  the  facts  set 
up  in  the  bill  showed  that  their  interests  under  the  alleged 
fraudulent  arrangement  were  directly  involved  in  the  contro- 
versy, and  must  be  affected  by  any  decree  of  the  Court  therein. 

Shipman,  J.     The  argument  urged  in  this  case  is,  that,  by 
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the  disclosures  of  the  bill,  Poppenhusen  and  Konig  are  seen 
to  be  indispensable  parties  thereto,  as  their  rights  must  be 
necessarily  affected  by  a  decree  ;  and  that,  inasmuch  as  a  Cir- 
cuit Court  is  not  enabled,  either  by  any  Act  of  Congress,  or 
any  rule  of  practice,  to  make  a  decree  in  the  absence  of  an 
indispensable  party,  whereby  his  interests  can  be  affected,  the 
bill  should  be  dismissed.  The  cases  of  Shields  v.  Barrow^ 
(17  IIow.^  130,)  and  Coiron  v.  MiUavdon^  (19  How,^  113,)  are 
cit-ed  in  support  of  this  view.  These  cases  support  the  gen- 
eral proposition,  that  a  Circuit  Court  will  not  proceed  to  a 
final  decree  in  the  absence  of  a  party  whose  interests  are  to 
be  affected  thereby.  But,  are  Poppenhusen  and  Konig  such 
indispensable  parties  ? 

Although  the  bill  is  not  drawn  with  that  fullness  or  pre- 
cision of  statement  which  might  be  desirable,  yet,  it  is  evident 
that  it  proceeds  upon  the  theory,  that  the  directors  who  are 
negotiating  with  Poppenhusen  and  Konig  have  no  power  or 
authority  to  confer  upon  the  latter  any  right,  title  or  interest 
whatever,  and,  in  point  of  fact,  have  conferred  none,  as  against 
the  Rubber  Company,  and  that,  in  order  to  give  effect  to  this 
inchoate  fraud,  the  corporation  must  and  will,  itself,  act,  and, 
by  its  ratification  or  adoption  of  the  fraudulent  arrangement, 
infiict  upon  the  plaintiff',  through  his  stock,  the  injury  he  seeks 
to  avoid.  It  is  against  this  prospective  injury  that  the  plain- 
tiff seeks  protection.  The  bill  is  not  brought  to  rescind  any 
contract,  or  to  take  from  Poppenhusen  and  Konig  any  right 
which  they  have,  but  to  restrain  the  defendants  from  confer- 
ring any  title  or  interest  or  right  upon  them,  by  giving  effect 
to  the  fraudulent  scheme.  By  what  the  bill  alleges  to  have 
already  been  done,  it  does  not  appear  that  Poppenhusen  and 
Konig,  or  either  of  them,  have  derived  from  the  defendants 
any  rights  or  interests  which  a  Court  of  law  or  of  Equity 
would  enforce  or  protect.  All  that  has  yet  been  done,  is 
merely  preliminary  to  the  consummation  of  the  fraud.  A  de- 
cree enjoining  the  defendants  from  adopting  the  acts  of  their 
unauthorized  agents,  the  directors  concerned,  would  not  affect 
any  right  or  interest  vested  in  these  absent  parties,  so  far  as  I 
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can  discover  from  the  facts  alleged  in  the  bill  and  admitted 
by  tbe  demurrer.'  It  is  aeked,  whether,  it'PoppenhuBen  and 
Konig  were  to  be  found  within  the  State  of  Connecticut,  they 
ought  not  to  be  made  partiecJ  I  hardly  think  this  inquiry 
involvea  a  true  test.  There  m8y  be,  in  a  single  proceeding  in 
Cliancery,  three  classee  of  parties — formal  parties,  necessary 
parties,  and  indispensable  parties.  In  a  case  where  all  these 
parties  were  within  the  jurisdiction  and  subject  to  the  process 
of  the  Court,  it  might  be  necessary  that  they  should  all  be 
bronght  in.  But  the  Circuit  Courts  of  the  United  States  will 
always  dispense  with  merely  formal  parties,  where  they  are 
beyond  tlie  reach  of  process,  Tiiis  is  believed  to  be  in  accord- 
ance with  the  general  practice  of  Courts  of  Chancery.  {R-as- 
sdl  V.  Clark^B  Eers.,  7  Cranch,  69, 98  j  Shieldf  v.  Barrow,  17 
Sffward,  130  ;  Jay  v.  Wiriz,  1  Wash.  C.  C.  li.,  517.)  And, 
even  where  parties  come  under  the  denomination  of  necessary 
parties,  and  where,  if  they  were  within  the  reach  of  process, 
the  Court  would  insist  on  their  being  brought  in,  before  it 
would  proceed  to  make  a  final  decree,  yet,  a  Circuit  Court, 
where  tlie  i>Rrty  is  beyond  tlie  reach  of  its  process,  will  dis- 
mbe  the  bill,  on  tlie  ground  of  its  inability  to  proceed,  only 
when  it  discovers  that  the  presence  of  the  party  is  indispensa- 
ble, and  that  no  relief  can  be  given  which  does  not  necessarily 
involve  his  rights. 

I  think  that  a  bill  of  this  kind  ought  not  to  be  dismissed, 

until  the  Court  is  quite  certain  that  it  cannot,  under  the  set^ 

tied  rules,  grant  the  relief  asked  for ;  and,  if  I  had  any  doubt 

on  the  question  raised  upon  this  bill,  I  should  be  still  inclined 

to  overrule  this  demurrer,  inasmuch  as  the  objection  can  he 

made  available  in  any  future  stage  of  the  cause.      If  it  should 

time  appear  tliat  Poppenhuscn  and  Konig,  or  either  of 

r  any  other  person,  have  interests  vested  in  them  which 

jcessarily  be  affected  by  the  decree,  then  none  can  be 

and  the  bill  will  have  to  be  dismissed.     The  demurrer 

■uled. 
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Conrad  Poppbnhusbn 
vs. 

OSCAJS  FaLKE  and  OTHEB8.        In  EqUITY. 

Where  persons  are  acting  In  concert,  in  Infringing  a  patent,  although  they  act 
merely  as  employees  of  a  oorporatioD,  they  are  liable  to  be  sued  therefor 
jointly  in  one  suiL 

Effect  of  a  verdict  in  favor  of  a  patent,  on  a  trial  at  law,  as  a  foundation  for 
issuing  an  injunction  to  restrain  its  infringement,  considered. 

What  experiments  with  a  patented  article  may  be  made,  without  involving  an 
infringement  of  the  patent  considered. 

A  Court  of  Equity  is  not  bound  to  send  to  a  jury  the  question  whether  a  re- 
issued patent  is  for  the  same  invention  as  the  original  patent,  or  whether  it 
covers  more  ground  than  the  actual  invention. 

If  such  question  is  involved  in  considerable  doubt,  that  may  be  a  reason  why  it 
should  be  sent  to  a  jury. 

Reasons  stated  why  it  would  not  be  proper  to  send  such  question,  in  this  case, 
to  a  jury. 

The  existence  of  a  substantial  doubt  whether  a  reissued  j)atent  is  for  the  same 
Invention  as  the  original,  and  as  to  the  true  construction  to  be  g^ven  to  the 
reissued  patent,  is  a  proper  ground  for  denying  a  motion  for  a  provisional 
injunction  to  restrain  the  infringement  of  the  reissued  patent. 

Inadvertence  and  error,  as  g^und  for  a  reissue,  may  occur  as  well  in  a  dis- 
claimer as  in  a  clainL 

The  granting  of  a  reissue  is  j?nfna/a(^  evidence  that  it  was  granted  in  good 
faith. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  June  13th,  1861.) 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  defendants  from  infringing^  the  rights  of  the  plaintiff, 
alleged  to  be  secured  to  him  by  two  patents  for  improved 
modes  of  treating  caoutchouc  and  other  vulcanizable  gums. 
One  of  the  patents,  denominated  the  "grease"  patent,  bore 
date  the-20th  of  December,  1853.  The  other,  called  the  "  tin- 
foil" patent,  was  da?ed  April  4th,  1854,  but  wss  reissued  on 
the  16th  of  August,  1859.  The  bill  was  founded  upon  the 
"grease"  patent,  and  upon  the  reissued  "tin-foil"  patent. 
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Edwin    W,  Stoughton  and  Charles  M.  Keller^  for  the 
plaintiff. 

John  W,  Ashftiead  and    William  'K  A,  Fuller^  for  the 
defendants. 

Shipman,  J.  A  preliminary  objection  is  suggested,  on  the 
alleged  ground  that  the  bill  does  not  charge  an  infringement 
by  the  joint  acts  of  the  defendants ;  and  it  is  urged  that,  as 
the  answer  shows  that  the  defendants  are  the  mere  employees 
of  a  corporation  known  as  the  ''  New  York  Gutta-Percha  and 
India-Rubber  Vulcanite  Company,"  and  that  all  the  acts 
alleged  against  them,  if  any  were  done  by  them,  were  per- 
formed in  the  capacity  of  servants  of  such  corporation,  they 
are  therefore  not  the  proper  parties,  or,  if  the  proper  parties, 
are  improperly  joined  in  the  bill.  In  view  of  the  conceded 
facts,  I  do  not  think  these  objections  are  important.  The 
allegation  in  the  bill  is,  that  the  defendants  are  using,  &c., 
which,  although  it  might  be  more  explicit,  is  sufficient  in 
point  of  form.  The  proof  supports  the  allegation,  as  it 
shows,  that  whatever  the  defendants  have  done,  they  have 
done  in  concert,  in  the  prosecution  of  the  business  of  a  single 
establishment.  Indeed,  the  answer  impliedly  admits,  that 
whatever  is  done  by  the  defendants  is  done  by  them  acting 
together,  although  they  aver  that  it  is  not  done  by  them  on 
their  own  account,  but  only  as  the  employees  of  a  corpora- 
tion. ■  I  think  it  appears,  from  the  answer  and  the  proofs,  that 
the  defendants  are  acting  in  concert  in  the  use  which  consti- 
tutes the  alleged  infringement  of  the  plaintili''s  rights.  The 
fact  that,  as  between  themselves,  they  are  connected  together 
as  the  stockholders,  managers,  ailfl  servants  of  a  corporation, 
does  not  exempt  them  from  the  restraints  of  an  injunction. 
This  is  in  accordance  wnth  the  view  taken  by  Judge 
Nelson,  in  the  case  of  Ooodyear  v.  Phelps^  (3  Blatchf.  C,  C. 
R,  91.) 

In  determining  this  motion,  I  shall  first  consider  the 
"grease"  patent.  There  seems  to  be  no  doubt  of  its  va- 
lidity, except  what  may  arise  out  of  the  suggestion  that  it  is 
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void  for  want  of  usefulness.     Bat  tins  has  been  settled,  suffi- 

>  ... 

ciently  at  least  for  the  purposes  of  this  motion.     In  the  case 

tried  before  Judge  Ingersoll  and  a  jury,  the  verdict  found  the 

patent  to  be  valid.    In  that  verdict  the  Judge  concurred,  and 

he  issued  an  injunction  restraining  the  defendants  in  that  case 

from  any  use  of  the  invention  secured  by  the  "grease"  patent. 

In  this  state  of  the  case,  an  injunction  must  issue,  if  tliere  has 

been  an  infringement. 

I  am  satisfied,  from  a  careful  examination  of  tlie  evidence, 
that  the  defendants  have  infringed  that  patent.  It  is  said,  in- 
deed, that  the  acts  of  the  defendants  are  not  in  violation  of 
either  patent,  because  they  are  mere  experimenta.  I  do  not 
think  the  facts  disclosed  warrant  the  conclusion  that  they  are 
within  that  class  of  experimejnts  which  is  protected  by  law. 
It  has  been  held,  and  is  no  doubt  now  well  settled,  that  an 
experiment  with  a  patented  article,  for  the  sole  purpose  of 
gratifying  a  philosophical  taste  or  curiosity,  or  for  mere 
amusement,  is  not  an  infringement  of  the  rights  of  the  paten- 
tee. I  do  not  think,  however,  that  the  acts  of  the  defendants 
come  under  that  head.  They  are  rivals  of  the  plaintiff  in  the 
very  business  to  which  his  patents  relate.  They,  or  most  of 
them,  are  perfectly  familiar  with  his  patents  and  processes, 
having  formerly  been  in  his  employ,  in  manufacturing  articles 
under  his  patents.  The  answer  alleges,  that  all  that  the 
defendants  have  thus  far  done  since  the  organization  of  the 
Company,  has  been  done  by  way  of  experiment,  for  the  pur- 
pose of  hereafter  working  under  certain  patents,  grants  and 
licenses  of  their  own.  These  patents,  under  which  they  claim 
to  work,  must,  of  course,  be  wholly  diflferent  from  those  of  the 
plaintiff,  and  it  can  hardly  be  necessary  for  the  defendants  to 
experiment  with  the  plaintiff's  inventions  in  order  to  perfect 
their  own,  especially  when  they  are  already  perfectly  familiar 
with  the  former. 

I  am  of  opinion,  therefore,  that  the  "grease"  patent  is 
valid ;  that,  its  validity  having  been  judicially  settled  by  a 
verdict  in  which  the  Court  concurred,  it  is  sufficiently  estab- 
lished for  the  purposes  of  this  motion,  as  little  or  no  new  light 
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has  been  ehed  on  it  on  this  hearing ;  and  that  the  defendants 
have,  to  some  extent,  infringed  upon  the  rights  of  the  plaintiff 
under  it.  An  injunction  must,  therefore,  issue  as  to  that 
patent. 

But  the  most  important  part  of  this  controversy  remains  to 
be  considered,  namely,  that  M'hich  relates  to  the  '*  tin-foil"  pa- 
tent. The  original  *'  tin-foil  "  patent  was  issued  to  L.  Otto  P. 
Meyer,  April  4th,  1864,  After  having  been  assigned  to  the 
plaintiff,  it  was  by  him  surrendered,  on  the  ground  that  it  was 
inoperative  by  reason  of  a  defective  and  insufficient  specifica- 
tion or  description,  which  errors  were  alleged  to  have  occurred 
through  inadvertence  and  mistake,  and  without  any  fraudu- 
lent intentions,  and,  on  the  16th  of  August,  1859,  new  letters 
patent  were  issued  to  the  plaintiff. 

The  defendants  resist  this  motion  for  a  preliminary  injunc- 
tion, so  far  as  this  "  tin-foil "  patent  is  concerned,  on  three 
principal  grounds,  to  each  of  which  I  shall  refer  at  some 
length,  not  for  the  purpose  o.f  definitely  settling  any  questions 
which  more  properly  belong  to  another  stage  of  this  case,  but 
to  avoid  misconception  as  to  the  ground  upon  which  this  mo- 
tion is  disposed  of.  The  three  objections  urged  against  the 
motion  are  :  (1.)  That,  on  comparing  the  reissued  '*  tin-foil" 
patent  with  the  original,  and  reading  them  both  in  the  light 
of  the  obvious  facts,  and  of  the  history  of  the  previous  litiga- 
tion, it  is  cledrly  evident  that  the  reissued  patent  is  not  for  the 
same  invention  as  the  original,  or,  at  least,  covers  more  ground 
than  the  invention  of  Meyer.  (2.)  That,  if  this  proposition 
is  not  clear  from  an  inspection  of  the  papera,  the  inquiry  in- 
volves a  question  of  fact  which  should  go  lo  a  jury.  (3.)  That 
the  defendants  have  not  infringed. 

1  will  refer  first  to  the  second  and  third  propositions.  It 
is  undoubtedly  true,  that  the  inquiry,  whether  the  reissued 
patent  is  for  the  same  invention  as  the  original,  involves  a  ques- 
tion of  fact ;  and,  if  this  were  a  jury  trial,  that  fact  would 
have  to  be  disposed  of  by  tlte  jury.  The  cases  of  Batti/n,  v. 
Taggert^  (17  Uow,^  74,)  and  Carver  v.  Tlie  Braintree  Mcmvr 
facturing  Co.^  (2  Story ^  432,)  cited  in  support  of  the  claim 
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that  this  fact,  in  the  case  now  before  us,  should  be  submitted 
to  a  jury,  do  not,  I  think,  sustain  that  claim.  Those  were  ac- 
tions at  law,  and  were,  of  course,  tried  by  a  jury.  All  the 
controverted  facts  in  each  case  must  or  should  have  been  sub- 
mitted  to  a  jury.  But  the  power  or  duty  of  Courts  of  Equity 
to  pass  upon  any  fact  that  may  be  put  in  issue  by  a  bill  and 
answer,  is  not  touched  by  these  cases.  If  the  fact  is  involved 
in  considerable  doubt,  that  may  be  a  reason  why  it  should  be 
sent  to  a  jury.  But,  so  far  as  I  can  judge  in  the  present  state 
of  the  proofs,  I  do  not  think  it  would  be  a  wise  course  to  send 
the  question  here  in  issue  to  a  jury.  It  is  intimately  connected 
with  inferences  to  be  drawn  from  the  changes  in  the  specifica- 
tion and  claim,  as  presented  in  the  reissue,  when  compared 
with  the  original,  and  the  significance  of  these  inferences  must 
depend,  more  or  less,  on  the  construction  to  be  given  to  the 
instrument  by  the  Court.  I  see,  therefore,  at  present,  no  oc- 
casion for  the  intervention  of  a  jury,  for  the  purpose  of  deter- 
mining the  fact  of  the  identity  of  the  inventions  described  in 
the  old  and  new  patents.  It  must  be  passed  upon  at  final 
hearing,  with  the  other  facts  in  the  case,  unless  it  should  be 
left  by  the  proofs  in  such  a  state  of  doubt  as  ought  to  lead  the 
Court  to  seek  the  aid  of  a  verdict. 

It  is  claimed  by  the  plaintiff,  that  the  decision  of  the  Com- 
missioner of  Patents  is,  if  not  final  and  conclusive,  at  least 
prima  fade  evidence  that  the  reissued  patent  is  for  the  same 
invention  as  the  original.  This  is  undoubtedly  true  in  all 
cases  where  no  doubts  are  raised  in  the  mind  of  the  Court,  by 
an  examination  of  the  instruments  themselves,  and  no  fraud 
is  proved.  But  while,  in  the  present  case,  I  see  no  proof  of 
fraud  as  yet,  still,  on  comparing  the  new  specification  with  the 
old  one,  and  with  the  judicial  interpretation  given  by  Judge 
IngersoU  to  the  latter,  a  substantial  dou'bt  is  raised  in  my 
mind  as  to  the  question  of  identity,  and  especially  as  to  the 
true  construction  to  be  given  to  the  reissued  patent.  This 
doubt  can  only  be  cleared  up  by  proof,  and  is,  therefore,  a 
proper  ground  upon  which  to  deny  this  motion. 

On  the  question  whether  or  not  the  defendants  have  in- 
voL.  IV.— 83 
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fringed  the  rights  which  the  reissued  patent  purports  to  se- 
cure, I  have  no  doubt.  Whether  all  the  rights  it  purports  to 
grant  are  valid,  I  do  not  now  decide.  But,  if  I  assumed  that 
the  reissued j)atent  was  valid  to  the  extent  of  all  it  purports 
to  grant,  I  should  have  no  difficulty,  as  the  evidence  now 
stands,  in  finding  that  the  defendants  had  infringed.  I  make 
these  remarks,  as  already  intimated,  to  avoid  any  misconcep- 
tion as  to  the  point  upon  which  the  present  decision  turns. 
We  must  look  for  the  true  issue.  When  stripped  of  all  irrele- 
vant matter,  it  will,  I  think,  be  found  to  be  tolerably  simple. 
The  invention  of  Meyer  was  a  very  important  one.  It  may 
or  may  not  have  been  fully  and  accurately  described  in  his 
first  specification.  He  asserts  that  it  was  not,  and  that,  be- 
cause it  was  not,  the  grant  to  him  in  his  first  patent  was  inop- 
erative to  secure  to  him  the  fruits  of  his  invention.  In  the 
application  for  the  reissue,  he  claims  to  have  brought  out  his 
invention  by  a  more  full  and  accurate  description.  The  in- 
vention, as  described  in  the  reissue,  covers  a  wider  space  than 
as  described  in  the  original.  All  that  lies  between  the  limits 
fixed  by  the  first,  as  interpreted  by  Judge  Ingersoll,  and  those 
fixed  by  the  second,  is  now,  disputed  territory  ;  and  into  that 
territory,  as  the  evidence  now  stands,  I  think  it  is  clear  the 
defendants  have  entered.  The  question  now  is,  whether  the  field 
which  they  have  thus  entered  is  included  within  Meyer's  inven.- 
tion ;  not  merely  whether  it  is  within  the  description  of  his 
invention  contained  in  the  first  patent,  or  within  the  descrip- 
tion of  what  was  intended  to  be  disclaimed  in  the  first  patent, 
but  whether  it  is  a  part  of  his  invention.  This  question  I  will 
not  now  determine,  nor  do  I  think  it  necessary  to  send  it  to  a 

I  should  also  remark  here,  that  the  defendants  deny  that 
they  infringe  any  rights  which  the  reissued  patent  purports  to 
grant,  because,  they  say  they  use  what  Meyer  disclaimed  in 
his  first  patent.  They  allege  that  they  pile  the  sheets  and  con- 
fine them  between  plates  of  iron.  That  they  do  this  in  a  cer- 
tain sense  may  be  true.  That  they  do  it  in  the  sense  in  which 
that  disclaimer  is  to  be  understood,  when  read  in  the  light  of 
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the  state  of  the  art  at  the  time  of  the  invention,  may  be  a 
different  question.  The  argument  proceeds  upon  the  idea  that 
nothing  can  be  regarded  in  the  reissue  which  can  be  covered 
by  the  language  of  the  disclaimer  in  the  original.  Without 
dwelling  upon  or  deciding  this  question,  it  may  be  suggested, 
that  inadvertence  and  error  may  occur  as  well  in  a  disclaimer 
as  in  a  claim,  and  that,  whenever  the  mistake  occurs,  it  may 
be  cured  by  a  reissue.  The  effect  of  an  erroneous  disclaimer 
upon  the  right  of  a  patentee  to  recover  damages  which  ac- 
crued before  the  error  was  corrected  by  a  reissue,  might  be  a 
grave  question. 

The  defendants  also  insist,  that  they  confine  their  pile  be- 
tween rigid  iron  plates,  and  they  produced,  on  the  argument, 
a  model  of  a  pile  in  which  the  plates  are  fastened  with  screw- 
bolts  and  nuts.  I  cannot  regard  this  model  as  any  part  ot 
the  evidence  in  this  case.  But,  all  that  is  valuable  in  Meyer's 
invention  may  be  placed  between  iron  plates,  or  any  other 
rigid  or  flexible  material,  and  still  be  his.  The  addition  of  a 
useless  appendage  to  a  machine,  or  a  useless  element  to  a 
process,  protected  by  patent,  does  not  defeat  the  charge  of 
infringement.  Indeed,  if  the  argument  of  the  defendants 
upon  this  point  touching  the  iron  plates,  as  the  evidence  now 
stands,  were  carried  out  to  its  logical  conclusion,  it  would  an- 
nihilate the  Meyer  patent.  The  iron  plates  would  protect 
them  in  the  use  of  tin-foil  when  applied  to  configuriited  arti- 
cles, as  well  as  in  the  use  of  any  other  flexible  material  ap- 
plied to  plain  surfaces.  If  they  add  iron  plates  and  pressure, 
they  are  within  the  language  of  the  disclaimer,  as  they  read 
it,  and,  in  this  view  of  tlie  case,  it  is  immaterial  what  the 
substance  is,  or  of  what  thickness,  which  they  interpose  be- 
tween the  sheets  of  the  pile.  I  repeat,  that  these  remarks 
relate  to  the  present  aspect  of  this  point  as  it  is  now  presented 
by  the  evidence,  and  the  claims  of  the  defendants  upon  that 
evidence.  What  light  may  be  shed  upon  it  hereafter  I,  of 
course,  cannot  now  know. 

I  come  now  to  the  most  important  ground  of  the  defence 
to  this  motion,  which  is,  substantially,  as  I  have  before  stated,. 
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" that,  on <;omparing  the  reissoed  'tin-foil'* patent  with  the 
original,  and  reading  them  both  in  the  light  of  the  obvious 
&ct8,  and  of  the  history  of  the  previous  litigation,  it  is  clearly 
evident  that  the  reissued  patent  is  not  for  the  same  invention 
as  the  original,  or,  at  least,  covers  more  ground  than  the 
invention  of  Meyer."  Of  course,  after  the  intimations  I 
have  already  made,  I  shall,  in  the  present  stage  of  this  case, 
neither  affirm  nor  deny  this  proposition.  At  the  same  time, 
I  am  of  the  opinion,  that  tlie  reissued  patent,  on  its  face, 
covers  a  wider  field  than  any  judicial  interpretation  has  given 
to  the  original.  The  controversy  now  before  us  is,  whether 
it  embraces  more  than  Meyer  invented.  The  extraordinary 
power  of  the  Court  is  now  invoked  to  restrain  the  defendants 
from. using  what  is  embraced  in  this  new  description,  and 
what  was  omitted,  or  imperfectly  described,  in  the  original. 
To  warrant  the  exercise  of  this  extraordinary  power  of  the 
Court,  in  granting  a  preliminary  injunction,  the  case  pre- 
sented should  be  free  from  ambiguity  or  confusion.  Espe- 
cially should  this  rule  be  applied  to  the  present  case,  for, 
whatever  difficulty  or  uncertainty  there  may  be  arising  out 
of  the  difference  in  the  two  specifications,  it  is  the  fault  or 
misfortune  of  the  plaintiff,  or  his  assignor,  the  patentee,  and 
not  of  the  defendants,  and  should  be  borne  by  the  former 
and  not  by  the  latter. 

In  denying  this  motion,  it  is  due  to  the  parties,  and  espe- 
cially to  the  defendants,  that  I  should  notice  one  or  two  prin- 
cipal objections  which  they  urge  against  this  reissued  patent. 
The  first  is,  that  it  extends  the  monopoly  of  the  plaintiff,  from 
tin-foil  and  its  equivalents,  to  all  kinds  of  flexible  metallic 
covering.  This  objection,  as  I  have  already  intimated,  in 
referring  to  it  in  another  form,  covers  perhaps  the  most  im- 
portant ground  of  this  controversy,  and  its  determination 
should  be  left  till  the  final  hearing,  when  all  the  evidence 
bearing  upon  the  state  of  the  art  at  the  time  of  Meyer's  in- 
vention, and  upon  the  object  and  scope  of  that  invention, 
will  be  before  the  Court. 

It  is  also  insisted,  that,  because  the  new  specification  is 
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broader  in  terms  than  the  old  one,  and  more  comprehensive 
than  any  construction  hitherto  given  to  the  latter  by  the 
Courts,  it  should  be  declared  void.  Great  stress  is  laid  upon 
the  fact  that  the  last  specification  gives  less  prominence  to 
some  terms  of  description,  and  more  to  others,  tlian  the  first 
one.  I  discover  nothing  objectionable  in  this,  provided  it  is 
done  honajide.  The  very  object  oi  the  surrender  is  always  to 
correct  the  specification,  and  to  make  it  clearer,  fuller,  and 
more  exact. 

It  is  objected,  too,  that  the  change  was  made  after  the 
plaintifl^had  discovered,  from  the  opinion  of  Judge  IngersoU, 
that  certain  processes,  or  the  application  of  certain  processes 
to  particular  forms  of  material,  were  not  protected  by  his 
patent.  It  matters  not,  I  apprehend,  how  or  when  he  dis- 
covered the  mistake,  provided  it  was  a  mistake.  As  to  that, 
the  Commissioner  of  Patents  has  decided,  in  the  first  instance, 
and  his  decision  \^  prima  facie  evidence  of  the  fact,  until  the 
contrary  is  shown,  so  far  as  the  good  faith  of  the  transaction 
is  concerned.  The  great  question  will,  after  all,  I  apprehend, 
be,  whether  or  not  these  processes,  or  the  application  of  them, 
as  described  in  the  new  specification,  are  a  part  of  Meyer's  in- 
vention. If  they  are  not,  then  they  are  not  protected  by  the 
patent.  If  they  are,  I  see  no  reason  why  the  plaintiff  is  not 
entitled  to  the  benefit  of  them.  The  fact  that  Meyer  was  the 
original  and  first  inventor  of  the  process  of  applying  tin-foil 
and  its  equivalents  to  these  vulcanizable  gums  during  the  pro- 
cess of  vulcanization,  I  regard  as  well  settled,  and  I  have  dis- 
covered nothing,  in  the  aflBdavits  or  other  evidence  presented 
on  this  hearing,  which  raises  a  doubt  in  my  mind  of  the  cor- 
rectness of  the  verdict  of  the  jury,  in  the  trial  before  Judge 
IngersoU.  If  I  were  satisfied  that  the  material  used  by  the 
defendants  was  either  tin-foil  or  its  equivalent,  in  the  process 
or  mode  of  operation,  I  should  grant  au  injunction,  regarding, 
as  I  do,  the  rights  of  the  plaintiff  as  so  far  settled  by  the  pre- 
vious litigation.  If  the  material  used  by  the  defendants  is  not 
tin-foil  or  its  equivalent,  then  two  questions  arise,  which  must 
be  met,  on  the  final  hearing :     (1.)  Is  the  material  used  by 
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the  defendants  the  pliable  flexible  envelope  described  in  the 
reissued  patent  ?  (2.)  If  it  is,  was  it  a  part  of  Meyer's  inven- 
tion at  the  date  of  his  original  patent?  These  questions  I 
leave  for  the  parties  to  elucidate  hereafter,  by  such  proofe  and 
arguments  as  they  may  be  able  to  present. 

There  is  one  other  important  point  which  has  been  strenu- 
ously insisted  upon  by  the  defendants,  and  which  I  have  very 
carefully  considered,  without  being  able  to  adopt  their  view  of 
it,  and  that  is,  substantially,  that  the  invention,  as  described  in 
the  patent  of  1854,  whether  confined  to  tin-foil  as  the  material 
to  be  used  or  not,  is  limited,  in  its  application,  to  embossed, 
moulded,  or  configurated  articles,  thus  excluding  from  its  pro- 
tection  regular  forms  and  plain   surfaces.     It  is  true,  that 
irregular  forms  appear,  by  the  specification,  to  have  been 
more  prominent  in  the  eye  of  the  inventor  than  regular  ones. 
In  the  perfection  he  was  able  t6  give  to  configurated  articles, 
he  evidently  saw  a  difficult,  important  and  striking  result  at- 
tained by  his  invention,  and  naturally  described  this  feature 
with  more  fullness  than  others.  But  he  describes  his  invention 
as  giving  desired  forms  and  shapes  and  smoothness  of  surface 
to  the  material  developed  in  tin-foil  or  its  equivalent.     He 
confines  himself  to  no  particular  forms  or  shapes.     The  terms 
embrace  regular  as  well  as  irregular  figures.     A  great  variety 
of  articles,  in  the  manufacture  of  which  these  vulcanized  gums 
are  constantly  used,  are  made  in  both  regular  and  irregular 
forms,  of  thick  and  thin  masses,  and  with  plain  as  well  as  em- 
bossed surfaces  ;  and  it  is  obvious  that  the  invention  was  one 
of  great  utility,  in  producing  both  styles  of  articles.     The  in- 
vention is  well  adapted  to  give  smoothness  of  surface  to  any 
form,  and  this  smootliness  of  surface  is  of  as  much  importance 
on  plain  sheets  or  tablets,  as  on  more  elaborate  forms  ;  and  is 
it  to  be  supposed  that,  because  the  inventor  has,  in  his  specifi- 
cation, dwelt  more  fully  upon  the  latter,  he  intended  to  ex- 
clude  the   former,  when  they  are  within  the   scope  of  the 
general  terms  by  which  he  has  described  his  invention?    The 
terms  "  form  "  and  "  shape  "  embrace  the  contour  of  every 
material  object — a  smooth  sheet  or  single  tablet  as  well  as 
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one  of  elaborate  and  elegant  configuration.  The  invention 
that  should  fix  and  preserve  the  form  of  the  latter  must,  it 
would  seem,  necessarily  involve  tlie  idea  of  fixing  and  |)reserv- 
ing  the  form  of  the  former,  almost  as  certainly  as  the  greater 
must  always  include  the  less.  If  a  knowledge  of  the  art  of 
giving  and  preserving  the  forms  and  surfaces  of  smooth  sheets 
or  tablets  had  preceded  the  invention  of  Meyer,  it  must,  at  the 
time  of  the  trial  before  Judge  Ingersoll,  have  been  known  to 
those  familiar  with  the  state  of  the  art,  and,  if  so,  it  is  incredi- 
ble that  it  should  not  have  been  made  known  during  the  entire 
progress  of  this  litigation. 

I  have  carefully  examined  the  construction  given  to  the 
original  patent  by  Judge  Ingersoll,  and  I  do  not  think  there 
is  anything  in  that  construction  which  warrants  the  claim  of 
the  defendants  on  this  point. 

The  motion,  under  this  patent,  for  a  preliminary  injunction 
is  denied,  and  the  case  is  reserved  for  final  hearing,  the  proofs 
to  be  closed  on  or  before  the  first  day  of  August  next. 


William   H.  Gregerson  vs.   Richard  Imlay.     In  Equity. 

Where  I.,  thepatentee  of  a  patent  which  had  expired,  having  claims  for  dam- 
ages for  its  infringement,  made  a  written  agreement  with  G.,  giving  to  G.  the 
exclusive  right  to  control  the  claims,  and  collect  or  compromise  them,  G.  to 
hear  all  expenses,  except  that  I.  was  to  bear  the  taxable  costs  of  any  suit  in 
which  a  recovery  for  costs  should  be  had  against  him,  and  G.  to  have,  as  com- 
pensation for  his  time  and  all  expenses,  except  such  taxable  costs,  one  half  of 
the  gross  amount  he  might  collect,  the  rights  under  the  agreement  to  survive 
to  and  against  the  personal  representatives  of  each  party,  and  the  contract  not 
to  be  revoked  except  by  the  consent  of  both  parties  in  writing,  and  the  agree- 
ment was  accompanied  by  an  irrevocable  power  of  attorney  from  I.  to  G., 
authorizing  G.  to  sue  in  the  name  of  I.  and  conduct  the  whole  business  of  col- 
lecting the  damages  in  all  the  States  of  the  Union  except  four :  Reld^  that  the 
contract  was  tainted  with  champerty  and  maintenance,  and  that  a  Court  of 
Equity  would  not  uphold  it. 

The  caae  of  Froeser  v.  Edmonds^  (1  Younge  db  CoUyer's  ExcK  R.^  481,)  cited  and 
approved. 


504  SOUTHBRN  DISTRICT  OP  NBW  YORK, 


GregezBon  v.  Ixnlaj. 


The  absence  of  an  agreement  to  indemnify  against  taxable  costs  does  not  make 

such  a  contract  valid. 
The  fact  that  the  contract  was  made  in  New  York,  and  that  the  oommon  law 

doctrines  concerning  champerty  and  maintenance  no  longer  exist  in  New 

York,  cannot  uphold  thp  contract,  as  it  is  to  operate  in  many  States  where  it 

is  clearly  void. 
Even  though  such  a  contract  might  be  barely  valid  at  law,  a  Court  of  Equity 

will  lend  no  countenance  to  it. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  June  14th,  1861.) 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  defendant  from  violating  a  written  agreement  made  be- 
tween the  parties.  The  defendant  was  the  owner  and  paten- 
tee of  letters  patent  for  an  improvement  in  trucks  for  railroad 
cars.  The  patent  had  expired,  but,  during  its  continuance, 
while  the  exclusive  right  to  it  was  in  the  defendant,  a  large 
number  of  persons,  and  especially  railroad  corporations,  in- 
fringed the  rights  of  the  defendant,  by  building  and  using  cars 
to  which  this  improvement  was  attached,  without  any  license 
from  the  defendant.  The  invention  was  a  valuable  one,  and  the 
defendant  was  entitled  to  recover  from  the  infringers  divers 
sums,  as  damages  for  the  violations  of  his  rights.  While  these 
claims,  or  many  of  them,  were  outstanding  and  wholly  unad- 
I'usted,  the  defendant  entered  into  a  written  agreement  with  the 
plaintiff,  by  the  terms  of  which  he  conferred  upon  the  plaintiff 
the  exclusive  right  to  control  these  claims  and  collect  the  same 
by  suit  or  compromise,  the  latter  to  bear  all  the  expenses  of 
such  collection  out  of  his  own  pocket,  except  that,  in  case  he 
failed  to  recover  in  any  suit,  the  defendant  was  alone  to  be  liable 
to  pay  the  taxable  costs  that  might  accrue  against  him  in  such 
suit.  As  a  compensation  to  the  plaintiff  in  full  for  his  time, 
and  for  all  expenses  of  the  collection  and  ligitation  of  these 
claims,  including  counsel  fees  and  all  other  fees,  except  only 
the  taxable  costs  above  referred  to,  the  plaintiff  was  to  receive 
and  retain  fifty  j?^  cent,  of  the  gross  amount  he  might  collect. 
The  rights  which  the  agreement  purported  to  vest  in  the 
plaintiff  were  to  descend  to  his  executors  and  administrators, 
in  the  event  of  his  death  before  the  completion  of  the  business 
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of  collection,  and  in  the  event  of  the  death  of  the  defendant 
before  that  time,  they  were  to  be  confirmed  against  his  heirs, 
executors  and  administrators.  The  agreement  was  not  to  be 
revoked  or  changed,  except  by  the  mutual  consent  of  both  par- 
ties, expressed  in  writing.  For  the  purpose  of  carrying  out  the 
agreement  and  enabling  the  plaintiff  to  collect  the  claims, 
which  existed  against  persons  in  nearly  all  the  States  of  the 
Union,  the  defendant  made  his  power  of  attorney,  authorizing 
the  plaintiff  to  bring  suit  in  the  defendant's  name,  and  counter- 
sign discharges,  and  conduct  the  whole  business  of  collecting 
the  damages,  in  all  the  States  except  four.  The  power  re- 
ferred to  the  agreement,  and  was,  in  terms,  irrevocable.  The 
plaintiff  proceeded,  in  good  faith,  to  execute  his  part  of  the 
agreement,  but  the  defendant  becoming,  for  some  cause  that 
did  not  clearlj'^  appear,  dissatisfied,  attempted  to  revoke  the 
power  and  annul  the  contract,  and  assume  the  entire  control 
of  the  business  which  he  had,  in  terms,  committed  to  the  ex- 
clusive control  of  the  plaintiff.  The  defendant  claimed  the 
right  to  resume  the  control  of  the  claims,  and  denied  the  right 
of  the  plaintiff  to  interfere  therewith.  The  bill  was  brought 
to  perpetually  enjoin  the  defendant  from  annulling  the  con- 
tract or  power,  and  from  in  any  way  interfering  with  the 
business  of  collecting  or  adjusting  the  claims.  Upon  the  bill, 
and  aflidavits  in  support  thereof,  the  plaintiff  now  moved  for 
a  provisional  injunction,  to  restrain  the  defendant  in  the 
premises. 

Benjamin,  Cozzens^  for  the  plaintiff.. 

Samuel  Blatchford^  for  the  defendant. 

Shipman  J.  A  variety  of  points,  both  in  support  of  and 
in  opposition  to  this  motion,  have  been  raised  and  ingeniously 
argued  by  the  counsel,  some  of  which  are  of  an  interesting 
character,  but,  in  the  view  I  take  of  the  case/it  is  unnecessary 
to  pass  upon  them. 

This  is  certainly  an  extraordinary  contract,  and  one  which 
a  Court  of  Equity  should  hesitate  long  before  it  sanctions.    It 
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is  clearly  void  at  comraou  law,  for  champerty  and  maintenance, 
and,  although  it  is  quite  true  that  the  doctrines  of  the  common 
law  touching  the  effect  of  these  features  upon  the  validity  of 
contracts  have  been  greatly  modified  in  modem  times,  yet  I 
think  it  doubtful  if  any  Court  of  law,  much  less  any  Court  of 
Equity,  has  ever  sustained  a  contract  of  this  description. 
This  is  not  the  case  of  an  assignment  of  an  interest  in  an  in- 
dividual claim,  or  a  sale  of  property  in  esse  which  is  involved 
in  a  legal  controverey,  but  it  is  an  attempted  transfer  of  an  in- 
terest in  indefinite  litigious  rights,  and  in  claims  for  unliqui- 
dated damages,  arising  out  of  torts,  indefinite  in  number  and 
amount,  and  limited  only  by  territorial  boundaries,  covering 
nearly  the  entire  country.  Passing  by  other  grave  questions 
that  suggest  doubts  as  to  the  validity  of  such  a  contract,  it  is 
sufficient  to  say,  that  it  is  one  that  no  Court  of  Equity  should 
countenance,  inasmuch  as  it  is  tainted  with  champerty  and 
maintenance.  This  view  of  the  duty  of  Courts  of  Equity  is 
fully  supported  by  the  Chief  Baron  of  the  Exchequer,  in  the 
case  otProsser  v.  Edmonds^  {iYounge  cfe  CoUyer  s  Exch.  /?., 
481,)  where  he  remarks,  thatsuch  Courts  should  lend  no  coim- 
tenance  to  agreements  which  partake  in  any  manner  of  cham- 
perty, although  they  might  be  barely  valid  at  law.  Without 
impugning  the  good  intentions  of  either  party  to  the  contract 
before  me,  and  even  assuming  that  the  unmolested  execution 
of  this  agreement  by  the  plaintiff  would  be  highly  beneficial  to 
the  defendant,  still  it  easy  to  see  that  such  contracts  are 
liable  to  great  abuse.  To  arm  one  individual  with  exclusive 
and  unlimited  power  over  the  claims  of  another  for  unliqui- 
dated damages  arising  out  of  numerous  torts,  with  power  to  sue 
and  press  the  claims  to  judgment  in  all  Courts,  in  the  name  of 
the  injured  party,  not  for  a  fixed  or  a  reasonable  compensatibn 
to  be  deteimined  by  the  amount  of  labor  performed  and  the 
expense  incurred,  but  for  what  might  prove  an  enormous 
bounty  proportioned  to  the  amount  that  might  be  recovered, 
while  at  the  same  time  the  other  party  is  stripped  of  all 
power  to  adjust,  settle  or  discharge  those  claims,  of  the  justice 
of  which  he  ought  to  be  the  better  judge,  would  be  detrimental 
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to  the  peace  of  society  and  the  safety  of  individuals,  and 
against  public  policy. 

It  may  be  claimed,  that  this  contract  is  not  champertous, 
inasmuch  as  the  plaintiff  does  not  agree  to  indemnify  the 
defendant  against  taxable  costs.  This  distinction  has  some- 
times been  taken ;  and  some  of  the  elementary  treatises 
seem  to  regard  it  as  valid.  But  the  doctrine  was  pretty 
effectually  exploded  in  the  case  of  Lathrop  v.  The  Amherst 
Banky  (9  Metcalfe  489.)  Indeed,  where  the  power  over  the 
prosecution  of  the  claims  is,  as  claimed  in  the  present  case, 
exclusive  and  irrevocable,  the  exemption  of  the  prosecutor 
from  liability  for  costs,  aggravates  rather  than  relieved  the 
mischievous  character  of  the  contract. 

The  case  of  CaU  v.  Calefy  (13  Metcalfe  362,)  was  one  in 
which  a  contract  was  involved,  resembling  in  many  features 
the  one  now  before  me.  The  facts  were  these :  Leeds  &  Co. 
claimed  to  own  the  exclusive  right  to  use  a  patent  planing 
machine  in  the  town  of  Manchester,  New  Hampshire,  in 
which  town  Baldwin  &  Stevens  were  infringing  upon  their 
rights  by  the  use  of  another  machine.  Call,  the  plaintiff,  had 
an  interest  in  the  same  patent  in  Lowell,' and  Leeds  &  Co.  ex- 
ecuted a  power  of  attorney  to  him,  authorizing  him,  by  suit  or 
otherwise,  to  restrain  Baldwin  &  Stevens  from  using  the  ma- 
chine in  Manchester,  and  promised  him  one-half  of  what  he 
might  recover  or  collect  for  his  compensation.  It  was 
claimed,  on  a  subsequent  trial,  in  which  this  agreement  was 
drawn  in  question,  that  it  was  void  for  champerty  and  main- 
tenance. The  Court  held  it  valid,  upon  the  sole  ground, 
however,  that,  as  the  unauthorized  use  of  the  machine  in  Man- 
chester would  diminish  the  profits  and  value  of  the  patent  in 
the  adjoining  town  of  Lowell,  where  Call  owned  the  right,  the 
latter  had  a  direct  interest  in  preventing  the  infringement  in 
Manchester,  and  that  this  interest  supported  the  validity  of 
the  contract.  It  is  needless  to  remark  that,  in  the  present 
case,  the  plaintiff  had  no  interest  whatever  in  the  claims  com- 
mitted to  his  control  by  the  plaintiff,  except  what  arose  out  of 
the  contract  itself. 
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I  am  aware  that,  in  Sedgwick  v.  Stanton  (4  Kenian^  289,) 
Selden,  J.,  in  an  able  opinion  maintains  that  the  doctrines  of 
the  common  law  touching  champerty  and  maintenance  are 
pretty  effectually  swept  away  in  New  York,  by  State  legisla- 
tion. But,  althouffh  the  contract  under  consideration  was 
made  in  New  York,  still  the  lex  loci  cannot  control  the  deter- 
mination of  the  present  case.  The  contract  was,  by  its  terms, 
to  be  executed  in  all  the  States  of  the  Union  except  four,  and 
the  effect  of  the  injunction  asked  for  would  be  to  support  the 
contract  in  many  States  where  it  is  clearly  void.  But,  as 
already  intimated,  if  the  contract  were  barely  valid  at  law, 
still,  by  applying  the  salutary  doctrines  of  the  English  Court 
of  Exchequer,  in  Prosser  v.  Edmonds^  in  which  I  fully  con-  • 
cur,  I  should  feel  compelled  to  deny  this  motion. 


Frederick  E.  Siokkls  vs.  The  Falls  Company. 

The  claim  in  the  patent  granted  to  Frederick  E.  Sickels,  September  19th,  1845, 
extended  September  19th,  1859,  and  reissued  February  2l8t,  1860,  for  an 
"improvement  in  steam  engines,"  "to  imparting  a  coexisting  movement  to 
two  reciprocating  catch-pieces,  in  the  operation  of  the  trip  cut-off  valves," 
is  a  claim  for  an  effect  or  function,  and  is,  therefore,  not  patentable. 

The  claim  is  also  void  on  the  ground  that  the  improvement  is  substantially  de- 
scribed and  claimed  in  a  patent  granted  to  the  patentee  October  19th,  1844. 

It  is  also  void  because,  the  improvement  having  been  invented  in  1844,  it  was 
not  embodied  in  the  original  patent  of  1845,  or  noticed  therein  until  the  re- 
issue of  1860. 

(Before  Neiaon  and  Shipk an,  JJ.,  Connecticut,  August  13th,  1861.) 

This  was  an  action  at  law  for  the  infringement  of  letters 
patent  granted  to  the  plaintiff,  September  19th,  1845,  for  an 
"improvement  in  steam  engines,"  and  extended  for  seven 
years  from  September  19th,  1859,  and  reissued  February  21st, 
1860.  The  patentee,  after  describing  the  nature  of  his  im- 
provement, and  the  machinery  for  effecting  it,  claimed  as  fol- 
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lows : "  Imparting  a  co-existing  movement  to  two  reciprocating 
catch-pieces,  in  the  operation  of  the  trip  cut-off  valves." 

Nelson,  J.  Tlie  claim  is,  in  terms,  for  an  effect,  or  func- 
tion, and  is,  therefore,  not  patentable.  But,  without  placing 
the  case  upon  this  strict  ground,  the  unanswerable  objection 
to  the  plaintiff's  recovery  is,  that  the  improvement  is  substan- 
tially described  and  claimed  in  a  patent  granted  to  him  on 
the  19th  of  October,  1844.  This  is  a  bar  to  the  subsequent 
patent. 

Another  difficulty  in  the  case  is,  that  the  patentee  admits 
that  he  invented  the  improvement  early  in  1844.  It  was  not 
embodied  in  the  original  patent  of  1845,  or  noticed  therein, 
until  the  reissue  of  February  21st,  1860,  more  than  fourteen 
years  after  the  invention. 

We  think  that  the  defiendant  is  entitled  to  judgment. 


Toppan,  C^pknter  &  Co. 
The  National   Bank   Note  Co,  and  othees.     In  Eqitity. 

An  inventor,  by  permitting  a  public  use  of  his  invention  for  more  than  two 
years  before  he  applies  for  a  patent  for  it,  forfeits  all  right  to  a  patent,  under 
section  7  of  the  Act  of  March  3d,  1839,  (5  U.  8.  Stat,  at  Large,  364) 

To  obtain  a  provisional  ii^junction  on  a  patent,  the  title  of  the  patentee  must  be 
strengthened  by  exclusive  possession  for  some  period  of  time,  or  by  an  acfju- 
dication  sustaining  the  validity  of  the  patent. 

Such  possession  must  be  one  as  against  the  public,  and,  therefore,  a  use  of  the 
invention  before  the  application  for  a  patent,  must,  to  constitute  such  posses- 
sion, be  a  public  use,  under  an  avowed  claim  of  a  right  to  a  patent. 

Questions  of  forfeiture  and  abandonment,  in  a  patent  suit,  ought  to  be  passed 
upon  by  a  jury. 

(Before  Shipman,  J.,  Southern  District  ef  New  York,  September  10th,  1861.) 
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This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  defendants  from  infringing  letters  patent  granted  to 
Goorge  0.  Howard,  May  Slst,  1861,  for  a  machine  for  perfo- 
rating paper.  The  bill  alleged  that  Howard,  after  the  issuing 
of  the  patent,  assigned  to  the  plaintiffs  the  exclusive  right  un- 
der it,  for  one  year.  It  was  not  stated  in  the  bill  when  the 
year  began  to  run,  nor  was  the  date  of  the  assignment  stated. 

Charles  Tracy ^  for  the  plaintiffs. 

Charlea  M,  Keller^  for  the  defendants. 

SniPMAN,  J.  From  the  allegations  of  the  bill,  and  the 
aflSdavits  filed  in  the  cause,  I  must,  in  deciding  this  motion,  as- 
sume the  following  facts:  1.  That  the  machine  patented  was 
invented  by  Howard  more  than  four  years  before  he  applied 
for  a  patent.  2.  That,  for  a  valuable  consideration  to  the  pa- 
tentee, and  for  the  profit  of  the  plaintiffs,  the  former  permitted 
the  latter  to  use  one  or  more  of  the  machines  for  more  than 
two  years  before  any  application  was  made  for  a  patent.  3. 
That,  at  the  instance  of  the  plaintiffs,  the  patentee  permitted 
the  American  Bank  Note  Company  to  construct  one  or  more 
of  the  machines,  and  use  them  in  their  business ;  precisely 
how  long,  or  upon  what  consicreration,  does  not  appear.  4. 
That  only  one  month  and  ten  days,  or,  at  the  longest,  about 
two  months,  elapsed,  during  which  exclusive  possession  of  the 
invention  secured  by  the  patent  could  have  been  enjoyed 
either  by  the  patentee  or  the  plaintiffs. 

Without  touching  upon  the  question  of  abandonment,  if  1 
were  called  upon  to  decide  this  motion  on  the  question  as  to 
whether  or  not  the  patentee  had  forfeited  his  right,  to  a 
patent,  under  the  7th  section  of  the  Act  of  March  3d, 
1839,  (5  U.  S.  Stat,  at  Large,  354,)  I  should,  as  the  case 
now  stands,  be  compelled  to  deny  the  relief  asked.  I  could 
not  resist  the  conclusion  that  the  use  of  the  machines  by 
the  plaintiff  with  the  consent  of  the  patentee,  for  a  period  of 
more  than  two  years  before  the  application  for  a  patent,  in  the 
absence  of  any  evidence  that  a  single  step  was  taken  to  secure 
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one,  or  that  either  the  inventor  or  the  plaintiffs  ever  intend- 
ed to  secure  one,  worked  a  forfeiture  of  the  riglit  to  a 
patent.  It  would  be  difBcult,  on  the  present  evidence,  to  hold 
that  the  use  was  not  a  public  one.  And,  if  it  was  a  public  use, 
then  the  patentee,  by  permitting  such  use  for  raore  than  two 
years  before  he  made  any  application  for  a  patent,  forfeited  all 
right  to  one,  and  his  patent  is  void.  This  I  understand  to  be 
the  doctrine  laid  down  in  McCormick  v.  Seymour,  (2  Blatchf. 
C.  C,  -ff.,  254.)  In  that  case  Mr.  Justice  Nelson  remarked,  in 
construing  the  7th  section  of  the  Act  of  1839,  that  if  a  paten- 
tee "either  sells  a  machine,  or  uses  one,  or  puts  one  into  pub- 
lic use  two  years  before  his  application  for  a  patent,  it  works 
a  forfeiture  of  his  right." 

But  I  do  not  wish  to  prejudge  this  point  of  forfeiture  in 
the  present  case,  nor  the  question  of  abandonment.  Courts 
should  be  very  tender  of  the  rights  of  inventors,  and  not  draw 
hasty  conclusions  adverse  to  the  validity  of  their  rights 
secured  by  patent.  I  am,  therefore,  disposed  to  decide  this 
motion  on  another  ground,  and  one  which  will  throw  no  doubt 
on  the  validity  of  this  patent,  although  it  is  difficult  to  see 
how  it  can  be  saved,  on  the  conceded  facts.  I  will,  therefore, 
assume,  for  the  purpose  of  this  decision,  that  there  was  no 
public  use  of  this  invention  prior  to  the  application  for 
a  patent,  no  forfeiture  of  the  patentee's  rights  by  a  use 
of  raore  than  two  years,  and  no  abandonment  and  dedi- 
cation to  the  public.  I  will  assume  that  whatever  use 
there  was  was  secret,  and  under  such  circumstances  that 
the  right  to  a  patent  was  not  lost.  But,  after  all  these 
assumptions,  it  is  equally  clear  that  I  can  grant  no  pro- 
visional injunction.  This  extraordinary  relief  is  never 
granted  as  a  matter  of  course.  It  is  never  granted  on  filing 
a  bill  and  producing  a  patent.  The  patent  itself,  although 
in  a  certain  sense  it  is  prima  fade  evidence  of  the 
validity  of  the  grant,  is  never  sufficiently  strong  per  se  to 
warrant  the  relief  asked  for  on  this  motion.  The  title  of  the 
patentee  must,  in  order  to  obtain  this  relief,  always  be 
strengthened  by  exclusive  possession  for  some  period  of  time, 
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or  by  an  adjudication  in  which  the  validity  of  the  patent  has 
been  suRtained.  This  patent  never  having  been  litigated,  of 
course  no  judgment  has  ever  been  pronounced  in  its  favor. 
The  right  could  not  have  been  in  the  exclusive  enjoyment 
of  any  one  for  more  than  one  month  and  ten  days,  or,  at  far- 
thest, about  two  months,  as  tlie  application  was  made  on  the 
23d  of  April,  1861,  and  the  patent  was  granted  on  the  2l8tof 
May,  1861,  and,  before^  the  1st  of  July  following,  the  defend- 
ants asserted  their  right  to  use  the  machine,  and  insisted  that 
the  patent  was  void.  The  principle  that  exclusive  possession 
for  a  time  strengthens  the  title  of  a  patentee,  is  founded 
on  the  idea*  .that,  as  it  is  a  claim  of  right  adverse  to 
the  public,  and  the  public  acquiesce  in  that  claim,  such 
acquiescence  raises  a  presumption  that  the  claim  is  good. 
But  no  such  presumption  can  be  raised  in  this  case.  There  is 
no  evidence  that  the  public,  or  that  small  portion  of  them 
which  would  be  likely  to  avail  themselves  of  this  invention, 
knew  even  of  its  .existence,  much  less  of  the  existence  of  an 
exclusive  grant  to  this  patentee  or  to  any  one  else. 

Nor,  in  this  view  of  the  case,  can  I  take  into  account  the 
possession  of  the  right,  and  the  use  of  the  invention,  hefore 
the  application  for  the  grant  of  the  patent.     This  is  sometimes 
done  on  the  principle  laid  down  in  Sargent  v.  Seagra/ve^  (2 
Curtis  C.  G.  R.y  553.)    But,  of  course,  the  use  in  such  a  case 
must  be  Siptdilic  use,  under  an  avowed  claim  of  a  right  to  a 
patent ;  otherwise,  there  is  no  exclusive  possession  as  againat 
the  public,  and  no  claim  in  which  the  public  can  acquiesce. 
In  this  case,  I  must  assume  the  use  prior  to  the  application  to 
have  been  secret,  or  the  patent  is  clearly  void.     This  unavoid- 
ably places  the  plaintiffs,  so  far  as  this  motion  is  concerned, 
between  Scylla  and  Chary bdis.     To  hold  that  the  use  prior  to 
the  application  was  a  public  use,  and  was  exclusive  as  against 
the  public,  would,  as  it  extended  beyond  two  yeai*s,  wreck  the 
patent.     To  hold  that  it  was  a  secret  use,  away  from  the  eye 
of  the  public,  sweeps  away  the  ground  of  exclusive  possession 
and  acquiescence  by  the  public,  and  leaves  no  foundafion 
upon  which  the  motion  can  stand.     But  the  latter  result  is 
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least  prejudicial  to  the  patent    The  motion  is,  therefore, 
denied. 

As  these  questions  of  forfeiture  and  abandonment  are 
peculiarly  within  the  province  of  a  jury,  I  think  that 
unless  the  answer,  when  filed,  should  change  the  aspect 
of  the  case,  they  should  be  passed  upon  by  a  jury,  before 
an  injunction  is  asked  for. 

TOL.  IT.— ^ 


APPENDIX. 


[The  followii^  prooeedlngs  took  plaoo  in  the  Cfroait  Conrt  of  the  United  States  for  the  Sonthem 
District  of  New  York,  at  the  dty  of  New  York,  on  the  4th  of  liay,  1858.] 

Thb  Death  of  Nicholas  Hill. 

Mr.  James  T.  Bradj  armonnoed  to  the  Ck)art,  (held  by  Mr.  Justice  Nei^on,) 
the  death  of  Nicholas  Hill,  an  eminoDt  member  of  the  bar,  late  of  Albany,  in 
this  State,  and  thereupon  moTod  that,  as  a  tribute  to  the  memory  of  the  deceased, 
and  as  a  mark  of  regard  for  his  eleyated  personal  and  professional  character,  an 
appropriate  entry  be  made  on  the  minutes  of  the  Court,  and  that  the  Court  do 
then  a(^'ouro.  This  motion  was  seconded  by  Mr.  Charles  O'Conor,  with  the 
concurrence  of  Mr.  Francis  B.  Cutting,  Mr.  William  M.  Evarts  and  Mr.  William 
Fullerton. 

Mr.  Justice  Nelson  approved  the  motion,  in  a  few  observatioos  eulogistic  of 
the  deceased,  and  directed  that  this  entry  be  made  on  the  minutes  of  the  Court, 
and  that  the  Court  then  a^oum. 


11. 

[The  foDowlng  roinilatlons  in  regard  to  oostR  and  fees  were  adopted  in  the  Circuit  and  District 
Conrta  of  the  United  States  for  the  Soathern  District  of  New  York,  on  the  28th  of  May,  I860.] 

Costs  taxable  to  €oif  hissioners  appointed  and  acting  on  references,  under 
Rule  44  of  the  Rules  of  Practice  for  the  Courts  of  the  United  States 
IN  Admiralty  and  Maritime  Jurisdiction,  prescribed  by  the  Supreme  Court 
OF  the  United  States  at  the  January  Term,  1845,  and  under  Rules  of 
Practicb  in  Admiralty,  adopted  in  January  Term,  1839,  by  the  Diotrict 
Court  of  the  Unfted  States  for  the  Southern  District  of  New  York. 

It  being  made  a  question  of  taxation,  what  fees  or  compensation  may  be  law- 
fully allowed  to  said  officers,  for  services  rendered  by  them,  under  their  appoint- 
ments by  authority  of  the  above  Rules  of  Court ;  and  it  appearing,  that  the  Act 
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of  Congress,  entitled.  *'  An  Act  to  regulate  the  fees  and  costs  to  be  allowed 
Clerks,  Marshals,  and  Attorneys  of  the  Circuit  and  District  Courts  of  the  United 
States,  and  for  other  purposes,**  approved  February  26th,  1853,  (10  U,  &  Stat 
at  Largt,  161,)  makes  no  provision  for  compensating  Commissioners  appointed 
by  the  Courts  under  the  aforesaid  Rales,  for  their  services  rendered  in  aid  of 
the  administration  of  justice,  in  the  matters  and  cases  therein  specified ;  and  we 
being  of  opinion,  thgt  these  special  officers  of  the  Court  do  not  come  strictly 
within  the  Act,  and  that,  upon  the  usages  and  doctrines  of  Courts  of  the  United 
States,  officers  called  upon  to  render  services  in  those  Courts,  according  to  their 
rules  and  modes  of  practice,  for  which  no  specific  fees  or  costs  are  appointed  by 
statute  law,  will  be  awarded  compensation  therefor  by  the  Courts  respectively  in 
which  the  services  are  performed,  corresponding  in  amount  to  that  allowed  by 
law  in  the  State,  for  similar  services  rendered  by  State  officers,  in  a  like  capacity, 
particularly  in  Chancery  procedures,  (1  BkUehf,  C,  C.  i?.,  662 ;  ffathaway  ▼. 
Boach,  2  Woodb.  A  M.^  63.;)  and  it  further  appearing  to  us,  tliat  such  is  an  equita- 
ble and  sound  rule  to  be  applied  in  relation  to  this  class  of  officers,  especially  as 
the  above  cited  statute  law  of  costs  contains  no  prohibition  of  compensation  to 
them  by  authority  of  the  Courts  otherwise  than  through  a  positive  appointment 
by  statutory  law :  We  are,  therefore,  of  opinion,  that  such  Commissioners  are 
entitled  to  liave  taxed  in  their  behalf,  by  the  proper  taxing  officers,  the  rate  of 
fees  or  costs  allowable  in  the  Court  of  Chancery  of  the  State  of  New  York  to 
Masters  in  Chancery  of  that  Court,  for  services  therein,  performed  by  them,  on 
the  first  of  September,  1845,  being  the  time  the  Rule  of  Practice  aforesaid 
adopted  by  the  Supreme  Court  went  into  operation,  unless  in  particulars  in  which 
the  rate  of  allowance  then  prevailing  in  the  State  Court  shall  have  been  re- 
scinded or  modified  by  subsequent  regulations  made  by  orders  of  the  Courts  of 
the  United'  States ;  and  we  designate  as  proper  subjects  of  taxation,  in  cases 
where  those  services  fiave  been  actually  performed  by  such  Commissioners,  in 
Admiralty  and  Maritime  causes  referred  to  them  pursuant  to  the  aforesaid  Rules, 
the  following  items,  embraced  in  the  Rules  and  Orders  of  the  Court  of  Chancery 
of  the  State  of  New  York,  revised  and  established  by  Chancellor  Walworth,  in 
.1844,  under  the  head  of  "Master^s  Fees,"  (pages  190,  191,)  to  wit: 

Gommissumers^  Costs, 

For  signing  every  summons  for  a  witness  or  party  to  attend  a  referenoe, 
twelve  cents. 

For  attending  at  th9  time  and  place,  and  ac^ouming  the  same  at  request,  or 
upon  reasonable  cause,  one  dollar. 

Attendance  and  hearing  every  argument  upon  any  matter  referred  to  him, 
when  litigated,  three  dollars;  and  when  he  proceeds  exparte^  one  doUar. 

Attending  and  settling  his  report  after  argument,  if  both  parties  attend  and 
litigate  the  same,  three  dollars ;  if  ha  proceeds  ex  parte,  one  dollar. 

For  writing  out  and  certifying  the  testimony  of  witnesses  taken  orally  be- 
fore him  on  the  hearing,  to  file  with  his  report,  for  every  folio  of  100  words, 
twenty  cents. 

Copies  of  the  same,  furnished,  on  request,  to  either  party,  for  each  folio,  ten 
cents. 

Drawing  every  report  in  pursuance  of  an  order  of  reference  to  him,  (exdu. 
sive  of  schedules  and  the  written  proofs,)  for  every  folio,  twenty  cents. 
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.Drawing  all  schedules  to  be  annexed  to  reports,  for  every  folio,  ten  cents. 

Copies  of  reports  and  schedules,  to  be  filed,  for  every  folio,  ten  cents. 

Copies  of  reports  and  schedules  and  all  other  proceedings,  furnished  by  him 
to  the  parties,  upon  request,  for  every  folio,  six  cents. 

Marking  every  exhibit  produced  before  him  on  a  reference,  with  the  title  of 
the  cause,  and  signing  the  same,  six  cents. 

May  28th,  1859. 

S.  Nelson. 
Saml.  R.  Betts. 


III. 

The  Death  or  Judge  Inoersoll. 

The  following  proceedings  took  place  at  a  meeting  of  Members  of  the  Bar, 
held  in  the  city  of  New  York,  on  the  9th  of  February,  1860,  on  the  occasion  of 
the  death  of  the  Honorable  Charles  A.  Inoersoll,  District  Judge  of  the  United 
States  for  the  District  of  Connecticut.  The  Honorable  Samuel  R.  Betts,  Dis- 
trict Judge  of  the  United  States  for  the  Southern  District  of  New  York,  presided 
at  the  meeting.  The  Honorable  Josiah  Sutherland,  a  presiding  Ju.stioe  of  the 
Supreme  Court  of  tlie  State  of  New  York,  the  Honorable  Joseph  S.  Bosworth, 
Chief  Justice  of  the  Superior  Court  of  the  City  of  New  York,  and  the  Honor- 
able Charles  P.  Daly,  First  Judge  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  were  Vice-Presidents  of  the  meeting.  Kenneth  Gr.  White, 
Esquire,  Clerk  of  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  Robert  D.  Benedict,  Esquire,  were  Secretaries  of  the 
meeting.  On  motion  of  the  Honorable  Truman  Smith,  seconded  by  Daniel 
Lord,  Esquire,  the  following  resolutions  were  unanimously  adopted,  after  the 
meeting  had  been  addressed  by  the  Honorable  Truman  Smjih,  Daniel  Lord,  Es- 
quire, James  T.  Brady,  Esquire,  and  the  Honorable  John  McKeon : 

Resolved,  That  the  Bar  has  received,  with  deep  concern,  information  of  thp 
removal,  by  death,  of  the  Honorable  Charles  A.  Ingbrsoll,  Judge  of  the  United 
States  for  the  District  of  Connecticut,  and,  for  several  years  past,  and 
during  his  last  judicial  service,  sitting  as  Judge  in  the  Courts  of  the  United 
Stiites  for  this  District,  whereby  not  only  the  legal  profession  of  the  two  States, 
but  the  public  generally,  have  sustained  an  irreparable  loss. 

Resolved,  That  we  entertain  a  high  sense  of  the  uniform  courtesy,  firmness, 
industry,  intelligeoce,  great  learning,  and  strict  impartiality  and  rectitude  with 
which  he  discharged  his  official  duties,  and  that  his  example  may  well  be  pro- 
pounded for  the  imitation  of  the  youthful  members  of  the  legal  profession,  and 
especially  of  all  such  as  aspire  to  a  high  place  in  the  confidence  and  aflection  of 
their  fellow-men. 

Resolved,  That  our  sense  of  the  disinterestedness  of  the  deceased  Judge,  and 
of  his  devotion  to  his  public  duties,  is  greatly  enhanced  by  the  circumstance  that 
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hifl  exercise  of  judicial  functions,  in  this  city,  was  uncompensated,  except  that 
he  earned  in  our  midst  a  name  and  character  of  more  value  than  richea 

Resolved,  That  we  proffer  to  the  family  and  friends  of  the  deceased,  on  this 
occasion,  our  heartfelt  sympathies  for  the  loss  they  have  sustained.  But  we 
trust  that  they  will,  after  referrmg  this  painful  event  to  the  dispensation  of  a 
wise  Providence,  find  many  consolations  in  tlie  high  name  and  spotless  character 
which  their  departed  relative  left  behind  him. 

Resolved,  That  a  copy  of  the  proceedings  of  this  meeting,  signed  by  its  offi- 
cers, be  transmitted  to  the  widow  of  the  deceased,  and  that  the  same  be  fur- 
nished for  insertion  in  the  newspapers,  both  of  this  city  and  of  the  city  of  New 
Haven. 

On  motion  of  the  Honorable  Gilbert  Dean,  it  was  ordered,  that  copies  of  the 
proceedings  of  the  meeting  be  transmitted  to  the  District  Court  of  the  United 
States  for  the  District  of  Connecticut,  and  to  the  Circuit  and  District  Courts  of 
the  United  States  for  the  Southern  District  of  New  York,  with  requests  that 
they  be  entered  on  the  minutes  of  those  Courts.  The  meeting  was  then  ad- 
journed. 


IV. 


fihe  following  ctaftrge  wu  dolivered  to  the  Grand  Jary,  in  the  Circuit  Oourt  of  the  United  8tate« 
for  the  Bouthem  District  of  New  York,  January  14Ui,  1861,  l^  Jndge  Smaujet.} 

The  Law  of  Treason. 

The  proriaion  of  the  Oonatitation  of  the  United  States  in  regard  to  tzeaaon,  explained. 

What  acts  constitute  treaaon  and  misprision  of  treason,  under  the  Act  of  April  SOth,  179U,  (1  U.  S. 

sua.  at  larg^  113,)  defined. 
A  mere  conspiracy  to  subrert  by  force  the  Gtovemment,  is  not  treason. 
The  oombination  of  a  body  of  men,  with  the  design  of  seising,  and  the  actual  seizing,  of  the  forts 

and  other  public  property  of  the  United  States,  is  a  levying  of  war  against  the  United  States, 

and  is  treaaon. 
All  persons  engaged  therein  are  by  the  law  r^^nrded  as  levying  war  against  the  United  States ; 

and  all  who  adhere  to  them  are  to  be  regarded  as  enemies ;  and  all  who  give  them,  in  any  part 

of  the  United  States,  aid  and  comfort,  oome  within  the  provisions  of  the  Act  of  April  dOtfa,  1790, 

and  are  guilty  of  treason. 
What  amounts  to  adhering  to  the  enemies  of  the  United  States  and  giving  them  aid  and  comfort, 

explained. 
The  extent  of  the  jnrisdlctioa  of  this  Court  in  regard  to  the  offences  of  treason  and  mispridon  oT 

treason,  defined. 

Gentlemen  op  the  Grand  Jury— The  Court  has  requested  your  attendance 
this  mornmg,  in  order  to  call  your  attention  to,  and  give  you  some  instructions 
in  relation  to,  crimes  which  have  long  been  unknown  in  our  hitherto  peaceful 
and  happy  country,  which  for  more  than  fifty  years  the  Federal  Courts  have  not 
been  called  upon  to  investigate,  and  which  are,  therefore,  very  imperfectly  un- 
derstood in  the  community.    Tet  one  of  tliem  is  the  highest  crime  known  to  the 
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laws  in  any  dvilized  country.  It  is  that  of  high  treason.  Recent  painful  events 
make  it  the  duty  of  the  Court  to  define  to  you  what  constitutes  the  offencei  and 
also  what  constitutes  the  lesser  crime  of  misprision  of  treason,  that  yon  may  in- 
quire whether  either  has  been  committed  by  any  person  or  persons  within  the 
jurisdiction  of  this  Court,  and,  if  you  are  satisfied  that  either  has,  that  they  may 
be  presented  to  the  Court,  to  be  dealt  with  according  to  law,  and,  also,  that 
those  who  desire  to  be  good  and  true  citizens  may  be  forewarned,  and  not  ignc- 
rantly  and  unwittingly  be  led  into  the  commission  of  any  acts  in  violation  of  the 
laws  of  their  country,  and  which  would  make  them  guilty  of  either  of  these 
offences.  It  is  unnecessary  at  this  lime  to  enter  into  an  elaborate  disquisition 
on  the  law  of  treason.  The  Constitution  of  the  United  States  clearly  defines  in 
what  it  consists.  The  third  section  of  the  third  article  provides,  that  *'  treason 
against  the  United  States  shall  consist  only  in  levying  war  against  them,  or  in 
adhering  to  their  enemies,  giving  them  aid  and  comfort"  Again,  the  same  sec- 
tion provides  that  '*  the  Congress  shall  have  power  to  declare  the  punishment  of 
treason." 

In  pursuance  of  the  power  thus  conferred,  Congress  passed  an  Act,  which 
was  approved  April  30th,  1790,  (1  U.  S.  Stat  €U  Large,  112,)  which  provides,  in 
section  one,  "  that  if  any  person  or  persons,  owing  allegiance  to  the  United  States 
of  America,  shall  levy  war  against  them,  or  shall  adhere  to  their  enemies,  givmg 
them  aid  and  comfort,  within  the  United  States  or  elsewhere,  and  shall  be  thereof 
convicted,  on  confession  in  open  courts  or  on  the  testimony  of  two  witnesses  to 
the  same  overt  act  of  the  treason  whereof  he  or  they  shall  stand  indicted,  such 
person  or  persons  shall  be  adjudged  guilty  of  treason  against  the  United  States, 
and  shall  suffer  death."  Section  two  provides,  *'  that  if  any  person  or  persons, 
having  knowledge  of  the  commission  of  ^ny  of  the  treasons  aforesaid,  shall  con- 
ceal, and  not,  as  soon  as  may  be,  disclose  and  make  known  the  same  to  the  Presi- 
dent of  the  United  States,  or  some  one  of  tlie  Judges  thereof,  or  to  the  President 
or  Governor  of  a  particular  State,  or  some  one  of  the  Judges  or  Justices 
thereof,  such  person  or  persons,  on  conviction,  shall  be  adjudged  guilty  of 
misprision  of  treason,  and  shall  be  imprisoned  not  exceeding  seven  years,  and 
fined  not  exceeding  one  thousand  dollars." 

It  is  well  known  that  war — civil  war — exists  in  portions  of  the  Union ;  and 
that  persons  owing  allegiance  to  the  United  States  have  confederated  together, 
and  with  arms,  by  force  and  intimidation,  have  prevented  the  execution  of  the 
constitutional  acts  of  Congress,  have  forcibly  seized  upon  and  hold  a  custom- 
house and  post-office,  forts,  arsenals,  vessels,  and  other  property  belonging  to 
the  United  States,  and  have  actually  fired  upon  vessels  bearing  the  United  States 
flag  and  carrying  United  States  troops.  This  is  a  usurpation  of  the  authority 
of  the  Federal  Qovernment.  It  is  high  treason,  by  levying  war.  Either  one  of 
those  acts  will  constitute  high  treason.  There  can  be  no  doubt  of  it.  The  fact 
tliat  any  or  all  engaged  in  the  commission  of  these  outrageous  acts  under  the 
pretended  authority  of  the  Legislature,  or  a  convention  of  the  people,  of  any 
State,  or  of  the  officers  appointed  thereby,  or  acting  thereunder,  does  not  change 
or  affect  the  criminal  character  of  the  act.  No  man  or  body  of  men  can  throw 
off  their  allegiance  to  their  Government  in  that  way.  Nor  can  any  State,  or  the 
people  of  any  State,  acting  in  any  capacity  whatever,  absolve  any  person  there- 
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from.  Neither  South  Carolina  nor  any  other  State  can  authorize  or  legally  pro- 
tect citizens  of  the  other  States  in  waging  war  against  their  Govemmeiit)  anj 
more  than  can  the  Queen  of  Great  Britain  or  the  Emperor  of  France.  If  any 
such  power  is  assumed  it  is  without  right,  and  the  deluded  individual  who  acts 
under  it  is  none  the  less  guilty  of  treason,  and  liable  to  be  punished  therefor. 

That  the  slaveholding  States  have  just  cause  of  complaint  against  some  of 
their  sister  States,  is  lamentably  too  true ;  and  that  the  Legislatures  of  aeferal 
States  have  passed  Acts  which  are  in  direct  conflict  with  one  of  the  plainest  pro- 
yisions  of  the  Constitution  of  the  United  States,  whidi  Acts  were  intended  to 
deprive  the  slaveholding  States  of  rights  expressly  g^ranteed  to,  and  important 
to  them,  is  well  known.  This  is  deeply  to  be  regretted ;  and  it  is  hoped  and 
believed  that  the  sober  second  thought  of  the  people  of  those  States  will  induce 
them  to  do  justice  to  themselves,  as  well  as  to  their  Southern  brethren  and 
evince  their  loyalty  to  the  Constitution  and  the  Union  by  speedily  wiping  ail 
such  Acts  from  their  statute  books.  But  tlie  fact  that  some  of  the  States  have 
passed  unconstitutional  Acts,  can  afford  no  justification  for  rebellion  and  civil 
war,  or  a  breaking  up  of  the  Federal  Union^  which  was  formed  by  the  patriotism 
and  wisdom,  conciliation  and  compromise  of  our  fathers,  and  in  which  our  pros- 
perity as  a  people  has  been  unparalleled  in  the  history  of  nations.  Such  legisla- 
tive Acts,  however,  are  not  laws.  Being  in  violation  of  the  Constitution  of  the 
United  States,  they  are  mere  nullities,  and  all  who  attempt  to  enforce  them  are 
themselves  violators  of  the  laws,  and  can  be,  and  in  some  instances  have  been, 
punished  as  such. 

What  overt  acts,  then,  constitute  treason  ?  A  mere  conspiracy  to  subvert 
by  force  the  Government,  however  flagitious  the  crime  may  be,  is  not  treason. 
To  conspire  to  levy  war,  and  actually  to  levy  war,  are  distinct  offences.  If  a 
body  of  people  conspire  and  meditate  an  insurrection,  to  resist  or  oppose  the 
laws  of  the  United  States  by  force,  they  are  only  guilty  of  a  high  misdemeanor; 
but,  if  they  proceed  to  carry  such  intention  into  execution  by  force,  they  are 
guilty  of  treason  by  levying  war.  In  the  language  of  Chief  Justice  Marshall,  in 
Ex  parte  BoUman,  (4  Crancb,  ?6,  126):  '*It  is  not  the  intention  of  the  Court  to 
say  that  no  individual  can  be  guilty  of  this  crime  who  has  not  appeared  in  arms 
against  his  country.  On  the  contrary,  if  war  be  actually  levied,  tliat  is,  if  a 
body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a  trea- 
sonable purpose,  all  those  who  perform  any  part,  however  minute,  or  however 
remote  from  the  scene  of  action^  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors." 

As  the  Court  has  already  said  to  you,  the  combination  and  assemblage  of  a 
body  of  men,  with  the  design  of  seizing,  and  tlie  actual  seizing,  of  the  forts  and 
other  public  property  in  and  near  Charleston,  South  Carolina,  and  some  other 
States,  is  a  levying  of  war  against  the  United  States.  Consequently,  any  and 
every  person  who  engages  therein  is  by  the  law  regarded  as  levying  war  against 
the  United  States ;  and  all  who  adhere  to  them  are  to  be  regarded  as  enemies ;  and 
all  who  give  them  aid  and  comfort,  in  South  Carolina  or  New  York,  or  in  any 
other  portion  of  the  United  Statics,  or  elsewhere,  come  within  the  express  pro- 
visions of  the  first  seciion  of  the  Act  of  April  30th,  1790,  and  are  guilty  of  treason. 

What  amounts  to  adhering  to,  and  giving  aid  and  comfort  to  our  enemies,  it 
is  somewhat  difficult  in  all  cases  to  define;  but  certain  it  is,  that  furnishiug  them 
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with  arms  or  munitioiiB  of  war,  yessels  or  other  means  of  transportation,  or  any 
materials  which  will  aid  the  traitors  in  carrying  out  their  traitorous  purposes, 
with  a  knowledge  that  they  are  intended  for  such  purposes,  or  inciting  and 
encouraging  others  to  engage  in  or  aid  the  traitors  in  anyway,  does  come  within 
the  provisions  of  the  Act  And  it  is  immaterial  whether  such  acts  are  induced 
by  sympathy  with  the  rebellion,  hostility  to  the  Gh)vemment,  or  a  desire  for 
gain. 

Under  the  second  section  of  the  Act  of  1^90,  all  who  have  any  knowledge  of 
any  such  acts  of  treason,  and  do  not  as  soon  as  possible  make  it  known, 
in  the  manner  therein  prescribed,  are  guilty  of  misprision  of  treason,  and  subject 
to  the  punishment  therefor. 

Your  inquiries  must  be  confined  to  offences  committed  within  the  jurisdiction 
of  this  Court,  that  is,  within  the  Southern  District  of  New  York,  and  upon  the 
high  seas.  Although  there  may  be  a  question  whether  the  jurisdiction  of  the 
Court,  ia  such  cases,  is  not  more  extended,  you  will  for  the  present  confine  your 
investigations  to  the  limits  prescribed.  Within  this  limit  it  is  your  right  and 
your  duty  to  inquire  whether  any  person  or  persons  have  been,  according  to  the 
principles  of  law  laid  down  by  the  Court,  guilty  of  treason  or  misprision  of 
treason,  and,  if  you  are  satisfied  that  either  of  these  offences  has  been  committed, 
to  faithfully  and  fearlessly  present  the  offenders,  that  they  may  be  punished.  It 
is  the  duty,  and  it  will  unquestionably  be  the  desire,  of  all  good  and  true  cftisens, 
to  do,  in  their  respective  spheres,  everytliing  in  their  power  to  suppress  rebellion, 
expose  treason,  and  bring  traitors  to  justice. 


V. 

Jitdes  of  the  Circuit  Court  of  the  United  StcUeefor  the  Southern 

IHaPrict  of  New  York. 

[The  following  Boles,  namberad  ttoxn  1  to  IM,  both  IndnstvcLwere  adoptad  on  the  38th  of  April, 
1^8,  and  went  into  effect  on  the  first  Monday  of  Angnat,  I088.  The  other  rules  were  adopted 
at  the  dates  affixed  to  them  respectively.] 

COMMOK  LAW  RULES. 

Rvle  1. 

Suits  relating  to  the  title  or  possession  of  land  (including  all  real  action8\  are 
to  be  the  same  hi  form,  in  this  Court,  and  to  be  conducted  by  like  processes,  as 
are  now  used  in  the  Supreme  Court  of  the  State  of  New  York. 

Rult  2. 

Other  actions  at  law  shall  be  commenced  by  capias  ad  reapondendum^  or  sum- 
mons, in  which  shall  be  expressed  the  true  cause  of  action;  except  that  bills  of 
privilege  may  be  filed,  according  to  the  usual  course  of  the  Court,  at  the  election 
of  the  plaintiff. 
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Ride  3. 

Writs  and  process  must  be  signed  and  sealed  hj  the  Clerk,  and  have  the 
name  of  the  attorney  at  whose  instance  they  issue,  endorsed  upon  them. 

Usually,  they  are  to  bear  test  the  day  they  are  issued,  and  may  be  return- 
able the  same  day,  or  any  day  thereafter,  (Sundays  excepted,)  in  term,  or  vaca- 
tion ;  but  cUiaa  and  pluries  writs  may  be  tested  on  the  return  day  of  the  next 
precedmg  process ;  and  writs  of  execution,  attachments  for  contempt  of  Court, 
or  non-payment  of  costs,  writs  of  error,  mandamus,  or  inhibition,  and  writs  of 
reco^izance  of  bail  in  dvil  causes,  must  be  returnable  in  term. 

When  bail  is  to  be  charged,  the  capias  ad  saUs/adendtim  shall  be  placed  in 
the  marshal's  office  at  least  six  days  before  the  return  day  thereof. 


-   BuUA. 

The  defendant  may  be  held  to  bail,  of  course,  in  actions  of  debt,  corenant 
and  assumpsit,  where  the  suit  is  on  an  obligation  or  agreement  to  pay  money, 
and  the  writ  expresses  the  cause  of  action  and  the  true  amount  due ;  bail  may 
be  taken  to  double  the  amount  stated  in  the  writ,  provided,  however,  that  the 
addition  to  such  amount  shall  not  in  any  case,  exceed  one  thousand  dollars. 

In  all  other  cases,  (except  when  regulated  by  statute,)  bail  shall  not  be 
exacted  without  an  order  of  a  judge  endorsed  upon  the  writ. 


Rale  6. 

If  the  writ  is  issued  for  a  sum  grater  than  is  justly  due,  the  plaintiff  shall 
pay  all  costs  incurred  m  proceedings  to  obtain  a  mitigation  of  bail. 


Rule  6. 

Rules  that  the  marshal  return  process,  or  bring  in  the  body,  shall  be  rules  of 
ten  days,  *'  or  that  he  show  cause,  at  the  expiration  of  that  time,  before  one  of 
the  judges  at  Chambers,  why  an  attachment  should  not  issue  against  him :"  and, 
in  default  of  sufficient  cause  shown,  an  attachment  may  be  ordered,  and 
such  attachment  may  be  proceeded  upon,  before  either  of  the  judges,  and  the 
marshal  be  conunittedor  discharged  upon  his  order;  all  the  proceedings  shall  be 
filed,  and  a  rule  of  Court  be  entered  upon  the  final  order  of  the  judge,  in  con- 
formity thereto. 

Rfde  7. 

In  bailable  suits,  the  defendant  shall  appear,  and  put  in  bail  to  the  action,  and 
giye  due  notice  thereof,  within  ten  days  after  the  return  day  of  the  process  served 
upon  him;  or,  if  the  suit  was  removed  to  this  Court  from  a  State  Court,  within 
ten  days  after  filing  a  copy  of  the  process  in  this  Court 


Rule  8. 

rhe  plaintiff  shall  except  to  bail  and  give  notice  thereof,  within  four  days 
after  notice  that  the  same  has  been  put  in,  and,  in  default  thereof,  such  bail 
shall  be  deemed  perfected. 
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Buk  9. 

Within  Pour  days  after  notice  of  exception,  the  bail  shall  justify,  or  new  bail 
be  put  in  and  perfected;  and,  if  bail  justify  at  anytime  subsequently,  such  sub- 
sequent justification  shall  notafifect  any  proceedings  on  the  bsdl  bond,  or  against 
the  officer,  which  may  have  been  instituted,  unless  upon  the  special  order  of  a 
judge,  and  on  such  terms  as  he  shall  impose. 

BuU  10. 

Bail  may  justify  before  the  clerk,  or  one  of  the  commissioners  to  take  affida- 
vits, &c,  appointed  by  this  Court,  with  a  right  of  appeal  to  one  of  the  judges  at 
Chambers,  and  thence  to  the  Court. 

JhUe  11. 

The  service  of  a  declaration  before  bail  shall  be  put  in,  or  the  acceptance  of 
a  plea  before  the  time  of  exception  to  bail  shall  have  expired,  shall  not  be  con- 
strued to  be  a  waiver  of  bail,  or  of  justification. 

nvie  12. 

If  bail  to  the  officer  becomes  special  bail,  and  the  plaintiff  except  thereto,  h^ 
may  nevertheless  take  an  assignment  of  the  bail  bond,  if  bail  to  the  action  is  not 
duly  perfected. 

Rule  13. 

The  following  shall  be  terms  on  which  proceedings  in  the  suit  on  the  bail 
bond'  shall  be  stayed,  or  the  attachment  against  the  officer  set  aside : 

1st  Putting  in  and  perfecting  bail  above,  and  paying  the  costs  of  the  suit 
on  the  bail  bond,  or  of  the  attachment  and  proceedings  thereon  and  of  the  mo- 
tion, unless  a  full  compliance  with  these  terms  shall  have  been  previously 
offered ; 

2d.  Consenting  to  place  the  cause  in  the  same  condition  of  progress  as  if  bail 
had  been  duly  put  in  and  perfected.  And  if,  by  the  default  in  putting  in  bail,  a 
trial  shall  have  been  lost,  then  the  suit  on  the  bail  bond,  or  proceedings  on 
attachment,  sliall  stand  as  security,  with  such  leave  to  proceed  thereon,  as  the 
judge  may  allow. 

Ruk  14. 

The  appearance  of  the  defendant  endorsed  on  the  capias  shall  be  a  sufficient 
appearance,  where  special  bail  is  not  required. 

Rule  16. 

All  rules,  which,  by  the  practice  of  this  Court,  either  party  is  entitled  to 
enter  without  special  application  to  the  Court,  may  be  entered  as  well  in  vacation 
as  in  term,  and  shall  have  the  like  effect  as  if  entered  in  term. 

Rule  16. 

The  defendant  having  perfected  his  appearance,  may,  at  any  time  thereafter, 
take  a  rule  against  the  plaintiff,  "  to  declare  within  twenty  days  after  service  o£ 
notice  of  llie  rule,  or  be  non-prossed.^' 


624  APPENDIX. 


Rule  17. 

The  rule  to  plead,  answer,  or  join  in  demurrer,  shall  be  a  rule  of  twenty 
days  after  service  of  a  notice  of  the  rule,  and  of  a  copy  of  the  pleading  to  be 
answered ;  except  the  rule  to  join  in  demurrer  to  a  plea  in  abatement,  which 
shall  be  a  rule  of  four  days  only. 

Rule  18. 

In  suits  commenced  by  scire  faeuu,  the  service  of  the  writ  shall  be  personal 
on  the  party  to  be  summoned,  except  in  proceedings  for  the  revival  of  a  judg- 
ment, or  continuance  of  other  liens. 

Rule  19. 

A  scire  facias  upon  recognizance,  or  to  revive  a  judgment,  or  continue  any 
other  lien,  shall  be  served  by  personal  summons  of  the  defendant,  or,  if  he  can- 
not be  found,  by  leaving  a  copy  at  his  residence  or  usual  place  of  business;  and 
the  marshall  shall  return  the  manner  of  service.  If  the  defendant  has  no  known 
residence  or  place  of  business  within  the  district,  the  plaintiff  may  proceed  as 
heretofore,  by  two  writs  of  scire  facias.  But  the  return  of  *'  niliil "  by  the  mar- 
shal shall  also  state  the  reason  for  not  making  the  service  as  above  (Hrected. 

RuiA  20. 

Upon  the  return  of  "  scire  feci^'  to  a  scire  facias^  or  "  nihil "  to  an  alias  scire 
facias^  the  rule  shall  be,  that  the  defendant  appear  and  plead  in  twenty  days,  or 
judgment ;  but  notice  of  the  rule  to  appeal  need  not  be  served ;  nor  notice  of 
the  rule  to  plead,  unless  the  defendant  appear. 

Ride  21. 

When  there  shall  have  been  a  judgment  of  respondeas  ouster^  on  demurrer  to 
a  plea  in  abatement,  the  plaintiff  having  served  the  defendant  with  a  notice  of 
the  judgment,  may,  after  four  days  from  the  day  of  service  of  such  notice,  cause 
the  default  of  the  defendant  in  not  pleading  to  be  entered. 

Rule  22. 

After  default  entered,  the  party  shall  not  be  bound  to  accept  a  declaration, 
pleading,  or  answer  of  course,  unless  the  opposite  party  shall  file  an  affidavit  of 
merits,  and  serve  a  copy,  pay  or  offer  to  pay  the  costs  of  the  default,  and  con- 
sent to  place  the  cause  in  the  same  condition  as  if  the  pleading  had  been  duly 
filed  and  served. 

Rule  23. 

The  party  in  whose  favor  a  default  has  been  entered,  may,  at  any  day  after, 
enter  a  rule  for  such  judgment  as  is  to  be  rendered  by  law  by  relMon  of  the  de- 
fault ;  and,,  in  all  actions  sounding  in  damages,  after  judgment  for  the  piainiiff  by 
default,  or  on  demurrer,  the  damages  shall  be  assessed  on  writ  of  inquiry ;  the 
damages  on  notes,  bills,  or  specialties  for  the  payment  of  money,  shall  be  assessed 
by  the  clerk. 

Rule  24. 

The  caption  of  declarations  and  all  subsequent  pleadings  may  be  of  the  re- 
turn day  of  the  writ,  and  need  not  be  stated  as  of  any  term  of  the  Courts  All 
pleadings  must  be  signed  by  an  attorney  of  the  Court 
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Btik  26. 

No  order  to  show  cause  of  action,  mitigate  bail,  or  for  a  bill  of  particulars, 
will  be  allowed, 'except  upon  affidavit  showing  probable  cause  therefor ;  nor  un- 
less the  order  to  show  cause  is  applied  for  within  four  days  after  the  arrest ;  and 
for  particulars,  within  four  days  after  the  pleading  under  which  it  is  demanded 
is  filed  and  served. 

IhUe  26. 

In  actions  founded  upon  contract,  the  defendant,  if  he  shall  appear  and  plead 
the  general  issue,  shall  annex  to  his  plea,  and  file  therewith,  an  affidavit  that  he 
has  a  good  and  substantial  defence  upon  the  merits,  as  he  is  advised  by  his 
counsel  and  verily  believes,  together  with  a  certificate  of  counsel  that  he  so  ad- 
vised the  party ;  otherwise,  such  plea  may  be  treated  as  a  nullity. 

Rule  21. 

Special  pleas  or  demurrers  to  pleadings  shall  be  accompanied  by  a  certificate 
of  a  counsellor  of  this  Court,  that,  in  his  opinion,  the  special  plea  or  demurrer 
is  well  founded ;  otherwise,  the  plea  or  demurrer  may  be  treated  as  a  nullity. 

RuU  28. 

If  a  plea  in  abatement  is  not  served  within  ten  days  from  the  day  of  service 
of  a  notice  of  the  rule  to  plead  and  copy  of  the  declaration,  the  plaintiff  shall 
not  be  held  to  receive  the  same  without  a  special  order  of  the  Court  or  a  judg^. 

Btde  29. 

The  plaintiff  may,  at  any  time  before  default  for  not  replying  shall  be  en- 
tered, if  the  plea  shall  be  a  special  plea  in  abatement,  or  within  twenty  days 
after  service  of  a  copy  of  thd  plea,  if  it  shall  be  the  general  issue,  amend  the 
declaration ;  and  the  rule  to  plead,  which  may  have  been  taken  against  the  de- 
fendant, shall  then  be  deemed  to  be  from  the  day  of  the  service  of  a  copy  of  the 
amended  declaration;  and,  in  like  manner,  where  there  shall  be  a  demurrer  to  a 
declaration  or  other  pleading,  not  being  a  plea  in  abatement,  the  party  against 
whom  the  demurrer  shall  be  taken,  at  any  time  before  default  for  not  joining  in 
demurrer  is  entered,  may  amend  the  pleading  demurred  to ;  and,  in  these  cases, 
the  respective  parties  may  amend  of  course,  and  without  costs,  but  shall  not  be 
entitled  so  to  amend  more  than  once.  Nor  shall  any  amendment  be  made  with- 
out first  entering  in  the  book  of  common  rules,  a  rule  for  the  amendment,  and 
either  amending  the  pleading  on  file  in  a  distuict  manner,  showing  the  amend- 
ment, or  filing  a  copy  of  the  amended  pleading. 

RuU  30. 

If  the  defendant  shall  plead  the  general  issue,  and  if  the  plaintiff  shall  not, 
within  twenty  days  after  service  of  a  copy  of  the  plea,  amend  the  declaration, 
or,  if  either  party  shall,  in  pleading,  in  any  degree  after  the  plea,  tender  an  issue 
to  the  country,  and  if  the  opposite  party  shall  not  demur  to  such  pleading  within 
twenty  days  after  service  with  a  copy  thereof,  the  cause  shall,  in  each  of  these 
cases,  be  deemed  to  be  at  issue  at  the  end  of  such  twenty  days. 

RUe  31. 

All  notices  shall  be  in  writing ;  and,  unless  the  party  to  be  served  therewith 
be  an  attorney  of  this  Court,  residing  in  the  city  of  New  York,  or  shall  have 
employed  an  attorney  of  this  Court,  it  shall  be  sufficient  service  upon  him  to  put 
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up  any  notice,  declaration,  or  other  pleading  or  paper,  in  a  conspicuous  place 
in  the  clerk's  office ;  or  the  same  maj  be  given  to  the  party.  But,  if  notice  of  a 
retainer  shall  be  received  after  a  copy  of  a  declaration  and  notice  of  rule  to  plead 
shall  have  been  put  up  in  the  clerk's  office,  and  before  the  defendant's  default  has 
been  entered,  a  copy  of  the  declaration  and  a  notice  of  the  rule  to  plead,  stating 
the  time  when  the  declaration  and  notice  were  put  up  in  the  clerk's  office,  shall 
be  served  on  the  defendant's  attorney ;  and  the  time  of  pleading,  in  such  case, 
shall  be  from  the  day  of  serving  in  the  clerk's  office,  deducting  the  time  that  may 
have  elapsed  between  the  receipt  of  the  notice  of  retainer  and  such  service  on 
the  defendant's  attorney. 

Rule  32. 

After  notice  of  retainer,  all  notices,  pleadings  and  papers  shall  be  served  on 
the  attorney ;  provided,  however,  that  where  a  defendant  is  returned  in  custody, 
and  remains  in  jail,  and  has  retained  no  attorney,  &, copy  of  the  declaration  and 
notice  of  rule  to  plead,  shall  be  delivered  to  such  prisoner,  or  to  the  officer  or 
keeper  of  the  jail  in  whose  custody  he  is ;  and,  provided  further,  that  where  the 
object  is  to  bring  a  party  into  contempt  for  disobeying  any  rule  or  order  of  Court, 
the  service  shall  be  on  him  personally,  unless  otherwise  especially  ordered  by 
the  Court. 

Jitde  33. 

When  an  attorney  of  this  Court,  who  does  not  reside  in  the  city  of  New 
York,  has  no  agent  in  this  Court,  but  has  one  in  the  Supreme  Court  of  the  State, 
residing  in  this  city,  he  shall  be  considered  the  agent  of  such  attorney  in  this 
Court ;  and,  if  there  is  no  such  agent,  service  of  all  notices  and  papers  directed 
to  the  attorney,  by  affixing  the  same  in  a  conspicuous  place  in  the  clerk's  office, 
shall  be  sufficient 

Bule  34. 

Service  on  an  attorney's  ag^nt  shall  be  as  valid,  in  all  cases,  as  if  made  on 
the  attorney  himself.  The  appointment  of  agents  in  this  Court  shall  be  in  writ- 
ing, signed  by  the  attorney  and  filed  with  the  clerk,  who  shall  keep  a  catalogue 
of  the  same,  with  the  attorney's  names  alphabetically  arranged. 

Ruk  35. 

Notices  of  trial,  argument,  hearing,  or  motion,  are  to  be  for  the  first  day  of 
term;  if,  however,  sufficient  cause  is  shown  therefor,  an  order  maybe  obtained 
from  tlie  Court  or  a  judge,  permitting  such  notice  to  be  given  for  any  other  day 
of  term,  including  times  to  which  the  Court  may  stand  adjourned. 

RtUe  36. 

Notices  of  justification  of  bail,  notices  of  motions,  argument,  or  hearing, 
shall  be  served  at  least  four  days  before  the  tinie  of  such  justification,  hearing, 
&c,  and  eight  days  when  the  same  shall  be  served  pursuant  to  the  3l8t  and  34Ui 
Rules  of  this  Court    Notices  of  trial  shall  be  at  least  eight  days. 

Bfde  37. 

The  day  on  which  any  rule  shall  be  entered,  or  ordef,  notice,  pleading,  or 
paper  served,  shall  be  excluded,  in  the  computation  of  the  time  for  complying 
witli  the  exigency  of  such  rule,  order,  notice,  pleading,  or  paper ;  and  the  day 
on  which  compliance  therewith  is  required,  shall  be  included;  except  where  it 
shall  fall  OD  a  Sunday,  in  which  case  the  party  shall  have  the  next  day  to  comply 
tlierewith.*  • 
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RuU  38. 

The  attorney  of  either  party  may  give  notice  of  argument  of  issues  in  law, 
or  on  writs  of  error  or  cases  made,  and  set  them  down  for  hearing,  and  either 
party  shall  be  at  liberty  to  bring  them  on  when  called  upon  his  notice,  and  if 
the  other  party  does  not  appear,  he  may  take  such  judgment  or  order  as  he  is 
entitled  to  thereupon,  by  defaolL 

BuU  39. 

Motions  in  arrest  of  judgment;  to  set  aside  nonsuit  yerdict,  or  inquisition 
otherwise  than  for  irregularity  only;  to  withdraw  pleadings  fh>m  the  tiles  or 
alter  the  minutes  of  Court;  to  quash  indictments ;  for  a  new'  trial;  in  relation 
to  writs  of  error,  mandamus,  or  certiorari;  to  stay'proceedmgs  beyond  a  stated 
term ;  or  for  the  judgment  of  the  Court  on  issues  of  law  or  case  made ;  or  for 
the  relief  of  special  bail  after  they  are  fixed  at  law,  must  be  made  before  Uie 
Court  in  term. 

EuJe  40. 
All  other  motions  may  be  made  before  either  of  the  judges  out  of  Court 

• 

Ride  41. 

Commissions  to  take  testimony  may  be  taken  out  by  either  party  after  suit 
brought. 

Rule  42. 

Four  days*  notice  shall  be  g^ven  in  writing  to  the  opposite  party,  or  his  attor- 
ney, of  the  intention  to  sue  out  a  oommission,  together  with  the  names  of  the 
conmiissioner  or  commissioners,  witness  or  witnesses,  when  known,  and  residence 
and  occupation  of  commissioners  and  witnesses,  when  known,  and  of  the  facts 
expected  to  be  proved. 

Rule  43. 

• 

At  the  expiration  of  the  four  days,  a  rule  may  be  entered  of  course,  in  the 
common  rules,  ordering  such  commission,  unless  proceedings  are  previously 
stayed  by  a  judg^,  or  unless  the  attorney  of  the  opposite  party  file  a  written 
consent  to  admit,  on  the  trial,  that  the  witness  named  will  swear  to  the  facts 
stated. 

Ride  44. 

All  commissions  must  be  issued  under  the  seal  of  the  Court  and  signed  by 
the  clerk,  with  the  name  of  the  attorney  moving  it  subscribed  thereto.  They 
may  be  directed  to  one  commissioner  or  three ;  but  no  costs  shall  be  taxed  for 
the  services  of  more  than  one  commissioner,  unless  both  parties  unite  in  requir- 
ing a  greater  number. 

RuU  45. 

After  a  oommission  is  actually  issued  and  in  a  traiii  for  execution,  proceedings 
may  be  stayed  in  the  cause  by  a  judge,  on  proper  cause  shown,  a  reasonable  time 
for  the  execution  and  return  thereof. 


1 
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Ruie  46. 

A  oommiBsion  may  be  mored  for  before  the  Oonrtf  or  a  judge  out  of  Court, 
(under  special  circumstanoBS  to  be  allowed  bv  the  Court  or  judge,)  and  the  pro- 
ceedings in  such  case  are  to  be  oonformable  to  the  rules  of  ihU  Court  and  the 
District  Court  applicable  thereta 

RtiU  47. 

A  commission  may  be  executed  by  a  majority  of  the  commissioners  named 
therein,  if  more  than  one,  and  shall  be  accompanied  by  written  or  printed 
instructions  directing  the  manner  of  its  execution  and  return. 

Biiie  48. 

The  interrogatories  for  the  direct  and  cross-examination  shall  be  annexed  to 
the  commission,  and,  in  case  the  parties  disagree  respecting  them,  be  presented 
to  a  judge  for  his  aUowanoe  at  one  time ;  a  copy  of  the  direct  interrogatories, 
with  a  notice  of  the  time  of  presenting  the  same  for  allowance,  shall  be  served 
eight  days  before  such  time,  and  copies  of  cross-interrogatories  four  days  after 
such  service. 

RttU  49. 

Witnesses  not  named  in  the  commission  may  be  examined  by  the  commissioners, 
ana  if  the  depositions  are  objected  to  on  trial,  the  Court  will  decide  upon  the 
suCBoiency  of  the  excuse  for  not  naming  them ;  all  objections  to  the  depositions 
for  this  cause  shall,  however,  be  deemed  waived,  unless  notice  in  writing  be 
given  thereof  to  the  opposite  party  within  four  days  after  the  oommission  is  opened. 

'       Rule  50. 

Commissions  executed  within  the  United  States  may  be  returned  by  mail, 
addressed  to  the  clerk,  and  having  the  title  of  the  cause  marked  upon  the  enve- 
lope ;  those  executed  out  of  the  United  States,  may  be  returned  in  like  form,  by 
the  usual  mode  of  transmitting  letters  between  such  place  and  the  city  of  New 
York. 

Rfik  61. 

Motion  for  judgment,  that  the  suit  be  dismissed  for  not  going  to  trial,  may 
be  made  after  the  dischaige  of  the  jury,  in  the  same  term  for  which  notice  of 
trial  was  g^ven,  or  at  the  next  term ;  and  the  plaintiff  shall  not  be  permitted  to 
stipulate  to  try  the  cause  at  the  next  term,  unless  upon  sufficient  excuse,  to  be 
approved  by  the  Court,  for  not  liaving  proceeded  to  trial;  and,  if  the  costs 
ordered  to  be  paid  on  permission  to  stipulate,  be  not  paid  within  twenty  days 
after  such  permission,  the  defendant  may,  after  demand  and  service  of  a  certified 
oopy  of  the  order  to  pay  costs,  and  of  the  taxed  bill,  on  filing  an  affidavit  of 
such  demand  and  service  and  of  non-payment,  enter  judgment  that  the  suit  be 
dismissed,  in  the  same  manner  as  if  no  permission  had  been  given.  • 

Rule  62. 

Each  judge  shall  be  furnished,  at  the  argument,  with  a  copy  of  the  case,  bill  of 
exceptions,  demurrer  to  evidence,  demurrer  book,  or  special  verdict ;  or,  on  motion 
for  a  new  trial  upon  newly  discovered  evidence,  with  copies  of  the  affidavits  or 
papers  whereon  the  motion  is  founded  or  opposed ;  or,  if  the  motion  be  in  arrest 
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of  judgment,  with  copies  of  the  pleadings,  or  so  much  thereof  as  may  be  necessary, 
togi^ther  with  the  points  intended  to  be  i!nade  by  the  respective  parties.*  And  copies 
of  the  affidavits  and  papers  on  which  such  motions  are  founded,  shall  be  served 
on  the  opposite  party,  four  days  before  the  day  for  which  the  motion  is  noticed. 


J9u2e  53. 

If  the  plaintiff,  at  the  commencement  of  the  action,  be,  or,  pending  the  same, 
become,  a  non-resident  of  this  State,  or  if,  on  demand  in  writing  by  the  defend- 
ant's attorney,  notice  of  his  residence  shall  not  be  given,  the  defendant  may, 
upon  proof  of  either  such  cause,  enter  a  rule  of  oourse,  that  the  plaintiff  give 
security  for  costs,  within  ten  days  after  service  of  notice  thereof,  or  be  non- 
prossed. 

Bvit  64. 

The  security  shall  be  a  bond  to  the  opposite  party,  filed  in  the  clerk's  office, 
duly  executed  by  some  sufficient  person  residing  within  the  district,  in  the  pen- 
alty of  one  hundred  dollars,  ^unless  a  larger  penalty  shall  be  directed  by  the 
Court  or  a  judge,)  with  &  condition,  that,  if  the  plaintiff  shall  discontinue  his 
action,  or  it  be  dismissed  or  non-prossed,  or  if  judgment  shall  pass  against  him 
therein,  he  shall  pay  all  such  costs  as  shall  be  adjudged  or  awarded  against  him 
in  such  action.  The  sufficiency  of  the  security  may  be  excepted  to ;  and,  there- 
upon, such  security  shall  justify  before  the  clerk,  within  the  respective  periods, 
and  in  like  manner,  as  is  the  practice  with  respect  to  special  bail.  And,  on 
failure  of  giving  such  security,  or  in  default  of  such  justification,  and  on  due 
proof  of  the  service  of  notice  of  such  rules,  and  of  any  such  default,  a  judg- 
ment of  wm-'groa  may  be  entered. 


Ruit  55. 

When  a  cause  is  noticed  for  trial  or  argument  for  the  first  day  of  the  term,  a 
notice  thereof,  with  a  note  of  the  issue  and  of  the  pleadings,  and  the  attorney's 
names,  shall  be  delivered  to  the  clerk  on  or  before  the  Thursday  next  preceding 
the  term.  And  the  clerk  shall,  as  early  as  the  following  day,  have  the  calendar 
of  causes  to  be  tried,  made  up,  arranging  them  according  to  the  dates  of  their 
Issues.  And  no  cause  shall  be  put  upon  the  calendar,  without  the  special  order 
of  the  Court,  unless  the  note  of  issue  shall  be  furnished  as  is  hereby  required. 


JSu/tf  56. 

Where  an  action  is  pending  in  this  Court,  and  either  party  dies  before  final 
judgment,  and  the  cause  of  action  survives,  the  legal  representatives  of  the  de- 
ceased party  may,  on  presenting  letters  testamentary,  or  of  administration,  in 
open  Court,  be  admitted  voluntarily  to  come  iu  and  prosecute  or  defend  such  suit, 
aa  party  thereto ;  the  letters  testamentary,  or  of  administration,  remaining  de- 
posited in  Court  during  such  term,  to  the  end  that  any  legal  objection  to  the 
right  of  such  representative  to  appear,  may  be  taken. 


BiuU  57. 

The  order  admitting  such  party,  unless  assented  to  by  the  opposite  party,, 
shall  be  n»i,  in  the  first  instance,  and  become  absolute  if  sufficient  cause  be  not 
shown  against  it,  within  four  days  after  notioe  thereof. 

VOL.  IV.— 84. 
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Bule  68. 

If  euch  representative  be  appointed  more  than  ten  days  before  a  stated 
term,  an  order  may  be  entered  nisi^  in  the  common  rules,  authorizing  him  to 
prosecute  or  defend,  and  shall  become  absolute,  if  not  vacated  or  suspended  bj 
order  of  a  judge  or  the  Court,  within  ten  days  after  service  of  a  copy  thereof 
on  the  attorney  of  the  opposite  party. 

Bute  59. 

When  such  rule  is  entered  out  of  Court,  the  letters  testamentary,  or  of  ad- 
ministration, shall  at  tlie  same  time  be  deposited  with  the  clerk,  and  so  remain 
until  the  succeeding  term,  or  until  the  rule  becomes  absoluce,  or  is  vacated,  as 
before  provided. 

Bule  60. 

The  Clerk  shall,  fifteen  days  before  a  stated  term,  (and  as  many  days  before 
a  special  sessions,  or  adjourned  term,  as  circumstances  will  permit,  where  fifteen 
days  do  not  intervene,)  issue  to  tlie  marshal  a  venire,  requiring  him  to  summon 
twenty- four  grand  jurors,  and  thirty-six  petit  jurors.  If  the  state  of  public 
business  requires  a  greater  number  of  petit  jurors,  a  mandate  shall  be  obtained 
from  one  of  the  judges,  and  be  endorsed  on  the  venire,  directing  the  additional 
number  of  jurors  to  be  summoned,  which  shall  then  be  regarded  as  part  of  such 
venire. 

Btde  61, 

All  jurors  residing  out  of  the  city  of  New  York  shall  be  summoned  at  least 
six  days,  and  petit  jurors  residing  within  the  city,  four  days,  before  the  return 
day  of  the  venire. 

Bule  62. 

The  venire  shall  specify  the  qualifications  of  jurors :  "  free  and  lawful  men, 
"  resident  within  the  Soutliern  District  of  New  York,  above  the  age  of  twenty- 
"  one,  and  under  the  age  of  sixty  years,  each  of  whom  shall  have  in  his  own 
"name,  or  right,  or  in  trust  for  him  or  his  wife,  a  freehold  in  lands,  messuages, 
"  and  tenements,  (or  a  personal  estate,  if  resident  within  the  city  of  New  York,) 
"  of  the  value  of  one  hundred  and  fifty  dollars,  free  of  all  reprises,  debts,  de- 
"  mands,  or  encumbrances  whatsoever." 

BtUe  63. 

Tlie  Marshal  shall  annex  to  the  return  of  every  venire,  a  panel  of  jurors 
summoned,  designating  their  names,  residence,  and  occupation,  and,  at  the  re- 
quest of  any  party  indicted,  or  having  a  civil  cause  on  the  calendar  for  trial,  the 
derk  shall  furnish  him  with  a  copy  of  the  panel 


BtUe  64. 

Inquests  in  causes  may  be  taken,  out  of  their  order  on  the  calendar,  at  the 
opening  of  the  Court,  on  any  day  after  the  first  day  in  term,  provided  the 
intention  is  expressed  in  the  notice  of  trial,  and  a  sufficient  affidavit  of  merits  be 
not  filed  and  a  copy  thereof  served ;  and,  when  an  inquest  is  regularly  taken,  tlie 
same  shall  not  be  set  aside  except  on  payment  of  the  costs  thereof,  and  of  op- 
posing the  motion. 
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Bale  66. 

Rules  for  final  judgment  shall  be  absolute  from  the  time  of  entry,  unless  con- 
ditional in  their  terms ;  and  the  party  obtaining  the  same  is  entitled  to  proceed 
thereon  vrutarUer. 

EtUe  66. 

Proceedings  upon  judgments  may  be  stayed,  by  motion  to  the  Court,  or  by 
order  of  a  judge ;  and  a  case  agreed  or  settled,  or  a  bill  of  exceptions  signed, 
will,  per  se,  stay  proceedings  thereon. 


BuU  67. 

Whenever  it  shall  be  intended  to  move  to  set  aside  a  verdict,  except  for  irre- 
gularity, a  case  may  be  prepared  by  the  party  intending  the  motion,  and  a  copy 
thereof  served  on  the  opposite  party,  before  judgment  is  rendered  and  entered 
upon  such  verdict,  who  may,  within  four  days  tibereafler,  propose  amendments 
thereto,  and  serve  a  copy  on  the  party  who  prepared  the  case,  and,  if  the  parties 
cannot  agree  together  in  regard  to  such  amendments,  then,  within  four  days 
thereafter,  either  party  miiy  give  the  other  notice  to  appear,  within  a  convenient 
time,  and  not  more  than  four  days  after  service  of  such  notice,  before  the  judge 
who  tried  the  cause,  to  have  the  case  and  amendments  settled;  and  the  judge 
shall  thereupon  correct  and  settle  the  same,  as  he  shall  deem  to  consist  with  the 
truth  of  the  facts ;  but,  if  the  parties  shall  omit,  within  che  several  times  above 
limited,  nnless  the  same  shall  be  enlarged  by  a  judg^,  the  one  to  propose  amend- 
ments, and  the  other  to  notify  an  app>earanc6  before  the  judge,  they  shall 
respectively  be  deemed,  the  former  to  have  agreed  to  the  case  as  prepared,  and 
the  latter  to  have  agreed  to  the  amendments  as  prepared;  and,  if  the  party  omit 
to  make  a  case  within  the  time  above  limited,  unless  the  time  shall  be  enlarged 
as  aforesaid,  he  shall  be  deemed  to  have  waived  his  right  thereto. 


Bute  68. 

If  judgment  has  been  rendered  upon  a  verdict,  the  party  intending  to  move 
for  a  new  trial  shall  give  four  days'  notice  in  writing  to  the  opposite  party,  of 
any  motion  to  stay  execution  thereon,  and  also  of  the  petition  intended  to  be, 
filed  pursuant  to  18tb  section  of  the  Act  of  Sept.  24, 1789,  unless  a  shorter  time 
be  allowed  by  the  Court  or  a  judge. 


Etila  69. 

Where  exceptions  to  the  opinions  of  the  Court  are  taken  by  either  party  on 
the  trial  of  a  cause,  or  there  is  a  demurrer  to  evidence  interposed,  or  a  speciid 
verdict  foundj  the  party  shall  not  be  required  to  prepare  his  bill  of  exceptions  at 
the  trial,  or  his  demurrer  or  statement  of  the  evidence,  or  to  put  in  form  the 
special  verdict,  but  shall  merely  reduce  such  exceptions  to  writing,  or  make  a 
minute  of  the  demurrer  to  the  evidence,  and  of  the  facts  found  specially  by  the 
jury,  as  the  case  may  happen  to  be,  and  deliver  it  to  the  Court ;  or  the  Court 
will  themselves,  at  the  request  of  either  party,  note  the  point,  and  the  bill  of 
exceptions,  demurrer  to  evidence,  and  special  verdict,  shall  afterwards  be  drawn 
np,  amended,  and  settled,  within  such  times,  and  under  the  same  rules  and  regu- 
lations, as  are  observed  with  respect  to  cases. 
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Bute  10, 

The  same  rules  and  regulations  shall  apply  to  cases  made  upon  Terdicts  taken 
subject  to  the*  opinion  of  the  Court,  and  it  shall  be  the  dutj  of  the  party  in 
whose  favor  such  yerdict  shall  be  taken^  to  make  and  prepare  the  case.  ,Where 
a  case  shall  be  made,  with  leave  to  turn  the  same  into  a  special  verdict^  or  bill 
of  exceptions,  the  party  shall  not  be  at  liberty  to  do  either  at  his  election,  but  the 
Court  may,  if  they  think  proper,  prescribe  the  one  which  he  shall  adopt. 

Buk  71. 

f  When  a  bill  of  exceptions  shall  be  taken  on  the  trial,  the  same  may,  before 
judgment,  be  used  instead  of  a  case,  on  motion  for  a  new  trial,  and  notice  of  such 
motion,  together  with  service  of  a  copy  of  such  bijl  of  exceptions,  shall  operate 
to  stay  all  further  proceedings,  until  ^e  decision  of  the  Court,  provided,  that 
proceedings  shall  not  be  longer  stayed  than  if  a  case  had  been  regularly  made. 

Rule  12, 

In  cases  of  division  of  opinion  between  the  judges  on  points  of  law,  the 
Court,  at  the  instance  of  either  party,  will  forthwitii  note  such  points  in  wnting. 

Bide  13. 

Either  party  may,  within  four  days  thereafter,  serve  on  the  other  a  state- 
ment, or  certificate  in  writing,  of  such  points,  and  also  of  facts  in  the  case  upon 
which  the  points  arose,  and,  if  no  amendments  are  proposed  thereto  within  two 
days,  such  statement  shall  be  filed  and  shall  be  engrossed  by  the  clerk,  and  bo 
certified  to  the  Supreme  Court,  under  the  seal  of  this  Court 

Bule  74. 

In  case  of  disagreement  between  the  parties,  the  statement  or  certificate  shall 
be  submitted  to  the  Court,  and  be  settled  by  the  judges,  as  in  the  matter  of  a 
case,  or  bill  of  exceptions. 

Buie  75. 

The  like  practice  shall  be  pursued,  in  certifying  a  division  of  opinion  in 
proceedings  on  indictments. 

Bide  76. 

The  placita  of  judgment  records  shall  be  of  the  day  when  issue  was  joined, 
or  the  default  was  entered,  and  need  not  be  stated  as  of  any  term  of  the  Court. 

Bule  77. 

Continuance  by  vice  comes  non  misit  hreve,  or  emria  adviaoiri  vu^t,  are  abol- 
ished in  this  Court,  and,  instead  thereof,  an  entry  shall  be  made  that  the  cause 
was  duly  continued  until  the  time  when  the  trial,  judgment,  or  other  act  of  the 
Court  therein,  requiring  an  entry  on  the  record,  was  had. 
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Bule  78. 


In  the  sale  of  real  estate  under  execution  issuing  from  this  Court,  the  marshal 
shall  conform  his  proceedings  to  the  directions  of  the  law  of  this  State,  now  in 
force,  in  relation  to  the  sale  of  real  estate  on  execution,  and,  in  addition  to  the 
certificate  filed  with  the  clerk  of  the  county  where  the  lands  sold  are  situated, 
shiJl  file  a  copy  thereof  with  the  derk  of  this  Court 


Bule  79. 

Bedemptiou  of  lands  sold  under  execution  out  of  this  Court,  may  be  made  in 
the  same  manner,  and  with  like  eflect,  and  by  the  same  persons,  as  prescribed 
by  the  laws  of  this  State  now  in  force.  And  the  sales  by  the  marshal  shall  be 
made  subject  to  such  redemption. 

Side  80. 

On  suing  out  a  writ  of  error  to  the  District  Court,  and  before  the  clerk  seals 
the  same,  the  plaintiflT  in  error,  (other  than  the  United  States,)  shall  file  security, 
with  two  or  more  sureties,  to  be  approved  by  one  of  the  judges  of  the  Court,  (in 
the  sum  of  five  hundred  dollars  when  the  writ  of  error  does  not  operate  as  a 
supersedeas,)  conditioned  to  prosecute  his  writ  of  error  to  effect,  and  answer  all 
damages  and  costs  awarded  against  him. 


Bule  81. 

The  clerk  shall  forthwith  make  return  to  a  writ  of  error,  by  transmitting  a 
certified  copy  of  the  record  and  all  proceedings  in  the  cause,  (including  the  bill 
of  exceptions,  when  one  has  been  signed  by  the  judge  and  med  by  the  party,) 
under  the  seal  of  the  Court. 

Bule  81 

The  plaintiff  in  error  shall  assign  error  within  two  days  of  the  term,  in  which 
the  writ  is  returned,  first  following  the  return  thereof,  and  the  defendant  shidl 
join  issue,  witiiin  two  days  after  the  assignment,  unless,  in  either  ease,  the  Court, 
by  special  order,  shall  enlarge  the  time. 


Bule  83. 

No  further  order  on  the  defendant  in  error  to  appear  and  join  in  error,  need 
be  given,  than  the  citation  required  by  statute,  provided  that  the  same  lb  served 
twenty  days  previous  to  the  return  of  the  writ  of  error. 


Bule  84. 

If  the  plaintiff  in  error  fails  to  appear  and  file  his  assignment  of  errors, 
within  two  days  after  the  return  of  the  writ  of  error,  the  defendant  mav  have  a 
rule  of  course,  for  judgment  of  n&n  pros.  But,  if  there  are  not  two  days  remain- 
ing In  term  after  the  return  of  the  writ  of  error,  the  plaintiff  will  be  eutitled  to 
the  two  first  days  of  the  succeeding  term. 
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Btde  85. 


The  plaintiff  in  error  may,  by  affidavit,  show  and  prove  the  valiie  of  the 
matter  in  dispute,  in  order  to  sustain  the  jurisdictio  of  the  -Court,  and  a  sugges- 
tion shall  thereupon  be  entered  on  the  record. 


Bute  86. 

No  certiorari  for  diminution  shall  issue,  without  the  affidavit  of  the  party, 
showing  reasonable  cause  for  alleging  diminution,  and  in  what  such  diminution 
consists ;  nor  shall  it  be  allowed  after  issue  in  error  joined,  without  special 
order. 

BuU  87. 

In  every  cause  in  which  tlie  defendant  in  error  fails  to  appear,  the  plaintiff  in 
error  may  proceed  ex  parte. 

Rule  88. 

When  a  bond  with  sureties  is  approved  by  the  judge  and  filed,  the  clerk  may 
seal  a  writ  of  error,  without  mandate  or  allowance  by  the  judge. 


Bide  89. 

A  judge's  order,  staying  proceedings,  accompanied  with  service  of  notice  of 
motion,  and  copies  of  proofs  to  be  used  thereon,  shall  stand  in  force  until  revoked 
or  modified  by  one  of  the  judges,  or  until  the  order  of  the  Court  thereon.  But, 
if  the  party  obtaining  such  order  shall  not  proceed  thereon  at  the  next  term,  the 
opposite  party  may  enter  an  order  of  course,  vacating  such  stay  of  proceedings, 
and  for  his  costs  in  consequence  thereof. 


BtUe  90. 

No  agreement,  or  consent,  between  the  parties  or  their  attorneys,  in  re- 
spect to  tifie  proceedings  in  Court,  shall  be  binding  nnless  reduced  to  writing,  and 
signed  by  the  party  against  whom  it  shall  be  alleged  or  suggested. 


Bale  91. 

When  a  suit  shall  be  commenced  for  a  non-resident,  and  also  when,  at  any 
time  pending  the  action,  the  plaintiff  shall  remove  out  of  the  district,  and  the 
attorney  shall  thereafter  proceed  in  such  suit,  without  security  for  costs  being 
g^ven,  he  shall,  in  either  case,  be  deemed  to  have  become  security  for  costs  to  an 
amount  not  exceeding  one  hundred  dollars.  Provided,  that  this  rule  shall  not 
apply  where  one  of  several  plaintiffs  resides  within  the  district 


^    .  Btde  92. 

Upon  payment  of  money  into  Court,  except  with  a  plea  of  tender,  the  plain- 
tiff, if  he  accept  thereof  in  full  of  the  debt  or  damages  claimed,  shall  serve  the 
defendant  with  a  bill  of  costs,  and  give  two  days'  notice  of  taxation ;  and  unless 
the  defendant  pays  the  costs  within  two  days  after  the  same  shall  be  taxed,  the 
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plaintiff  may  take  out  the  money  and  proceed  in  the  cause,  and  shall  be  entitled 
to  judgment  for  the  amount  so  taken  out  of  Court ;  but  execution  shall  be  en- 
dorsed "  to  levy  the  costs  of  suit."  And,  where  money  is  paid  into  Court,  the 
amount  shall  not  be  struck  out  of  the  declaration  or  verdict,  but  the  plaintiff 
shall  deduct  the  same  from  his  execution. 


Bule  93. 

Attorneys  and  counsellors  of  the  Supreme  Court,  and  solicitors  and  counsel- 
lors of  the  Court  of  Chancery,  of  this  State,  may,  on  presentation  of  their  licenses 
to  the  clerk  and  his  report  of  their  degree,  have  an  order  of  course  entered,  in 
open  Court,  in  term  time,  or  in  the  common  rules,  in  vacation,  admitting  them  to 
the  same  standing  in  this  Court ;  and'attoraeys  and  solicitors  of  the  said  Courts 
may  also  be  admitted  as  proctors,  and  counsellors  of  the  said  Courts  may  be 
admitted  as  advocates,  on  the  Admiralty  side  of  this  Court ;  all  such  officers 
first  taking  and  subscribing  the  oaths  of  office  prescribed  by  the  Constitution  and 
laws  of  the  United  States. 

Btde  94. 

The  clerk  may  tax  or  certify  bills  of  costs,  and  sign  judgment  records.  In 
case  of  the  absence  of  the  clerk  f^om  the  city,  or  his  inability  to  transact  busi- 
ness, his  deputy  or  chief  clerk  is  authorized  to  sig^  judgments,  and  tax  or  cer- 
tify all  bills  of  costs  in  this  Court,  other  than  those  of  the  clerk. 


Eiik  96. 

No  costs  shall  hereafter  be  taxed  by  either  party,  as  against  the  other,  on 
motion  made  pursuant  to  the  40th  rule  of  this  Court,  except  for  disbursements 
actually  incurred,  unless  upon  proceedings  taken  under  the  6th  rule  of  this 
Court 

Bute  96. 

The  costs  of  parties,  except  as  otherwise  regelated  by  law,  shall  be  allowed 
according  to  the  rates,  for  the  time  being,  in  the  Supreme  Court  of  this  State ; 
and  for  taking  deposition?,  under  the  Act  of  Congress,  or  under  commissions,  the 
same  charges,  and  no  other,  shall  be  taxed,  as  if  the  depositions  had  been  drawn 
and  engrossed  by  the  attorneys ;  and  no  other  charges,  or  expenses,  incurred  in 
taking  such  depositions,  or  executing,  or  returning,  oommiwions,  shall  be  taxed 
by  one  party  against  the  other. 

Suie  97. 

Appeals  flrom  taxation  of  costs,  may  be  made  instanter  to  a  judge  out  of 
Court,  but  no  costs  shall  be  allowed  to  either  party,  on  such  appeal. 


Bule  98. 

No  notice,  (except  to  settle  a  case,  or  bill  of  exceptions,)  can  be  given  for 
proceedings  before  a  judge  out  of  the  city  of  New  York,  without  an  order  first 
obtained  for  that  purpose,  or  an  affidavit  showing  both  judges  absent  from  the 
dty. 


i 
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Byk  99. 


Causes  will  be  called  in  their  place  on  the  calendar,  and  no  motion  wiU  be 
entertained  to  set  them  down  for  a  particular  day,  and  if  not  moved  for  trial, 
when  called,  the  party  entitled  to  bring  them  on  will  be  regarded  in  default^  un- 
less tlie  entire  calendar  is  called  again. 


Bule  100. 

Where  two  counsel,  on  each  side,  either  in  civil  or  criminal  causes,  sum  up 
to  the  jury,  or  argue  to  the  Court,  the  arguments  shall  be  heard  alternately,  and 
not  from  both  counsel  consecutively  on  the  same  side. 


Bute]  101. 

The  clerk  of  this  Court,  and,  in  case  of  his  sickness,  or  inability  to  transact 
business,  or  absence  from  the  city,  his  deputy,  or  chief  clerk,  being  of  the  de- 
gree of  attorney  or  counsellor  of  this  Court,  (and  whose  appointment  shall  have 
been  duly  filed  in  the  clerk's  office,)  may  take  the  acknowledgment  of  satisfac- 
tion  of  judgment  entered  in  this  Court 


Buk  102. 

In  cases  not  provided  for  by  the  rules  of  this  Court,  the  Rules  of  the  Dis- 
trict Court  of  the  Southern  District  of  New  York,  for  the  time  being,  whether 
now  iu  force,  or  subsequently  adopted,  so  far  as  the  same  are  applicable,  are  to 
be  considered  as  rules  for  this  Court. 


Rule  103. 

The  sheriff,  and  under  sheriff,  of  the  city  and  county  of  New  York,  are 
appointed  to  serve  process,  issued  out  of  this  Court,  in  all  causes  in  which  the 
marshal  of  the  Southern  District  of  New  York,  or  his  deputy,  is  a  party. 


Bute  104. 

The  clerk  of  this  Court,  and  his  chief  clerk  or  deputy,  the  general  deputy  of  the 
marshal  of  the  Southern  District  of  New  York,  (the  said  chief  clerk  or  deputy  of  the 
clerk  and  general  deputy  of  the  marshal  being  designated  by  appointments  duly 
filed  in  the  clerk^s  office,)  and  the  clerk  of  each  of  the  counties  within  the  Southern 
District  of  New  York,  (other  than  the  city  and  county  of  New  York,)  for  the  time 
being,  shall,  eX'Offido^  be  commissioners  to  take  affidavits  and  acknowledgment 
of  bail,  in  civil  causes  depending  in  the  Courts  of  the  United  States,  pursuant  to 
the  provisions  of  the  Acts  of  Congress  in  that  behalf;  and  all  orders  heretofore 
made  for  the  appointment  of  such  commissioners  are  hereby  annulled. 
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Buie  105. 

No  motioD  for  an  iDjuncdoiif  (except  to  staj  waste,)  shall  be  heard,  unless  a 
copy  of  the  bill,  and  of  the  depositions  to  be  offered  in  its  support,  shall  be 
served  on  the  adverse  party,  or  his  attorney,  at  least  four  days  before  motion 
made. 

Bute  106. 

The  defendant  may  show  cause  against  the  allowance  of  an  injunction,  either 
by  plea,  answer,  or  demurrer  to  the  bill,  or  by  parol  exception  to  its  legal  sufS* 
ciency,  or  by  deposition,  disproving  the  equity  on  which  the  motion  is  founded. 


Buie  107. 

Suppletory,  or  supporting,  proofs  may,  at  the  discretion  of  the  Court,  or 
judge,  be  offered,  by  the  complainant,  to  rebut  the  cause  shown  by  the  defend- 
ant ;  but  the  reception  of  such  additional  proofs  is  not  to  permit  the  introduction 
of  further  proofs  in  opposition  thereto,  by  the  defendant,  previous  to  the  final 
hearing  upon  the  merits. 

Bvle  108. 

If  a  general  commission  is  not  issued,  pursuant  to  the  25th  Rule  of  the  Su- 
preme Court,  within  ten  days  after  replication  filed,  either  party  may  give 
notice  of  the  examination  of  witnesses  before  the  standing  examiner  of  this 
Court ;  and  three  months  from  tlie  time  of  the  replication  shall  be  allowed  the 
parties  for  taking  their  depositions  before  the  examiner. 


BuU  109. 

When  no  proceedings  are  taken  by  either  party  within  thirty  days  after  rep- 
lication, for  the  examination  of  witnesses  out  of  Court,  either  party  may  set  the 
cause  down  for  hearing  upon  the  pleadings. 


BfUe  110. 

Whenever  it  is  intended  to  offer  oral  proof  in  open  Court,  the  party  propos- 
ing it  shall  g^ve  due  notice  to  the  opposite  party  of  the  names  of  the  witnesses, 
the  matters  to  which  they  are  to  be  examined,  and  of  the  reasons  upon  which  he 
will  move  for  an  examination. 

Bide   111. 

All  special  motions,  in  reference  to  matters  of  practice,  may  be  made  in 
open  cotirt,  or  before  a  judge  at  chambers. 
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Rule  112. 

No  rule,  or  order,  need  be  entered  for  the  publication  of  testimony ;  but,  bo 
soon  as  the  commissioner  or  examiner  shall  have  completed  the  testimony 
offered,  the  party  taking  it  shall  cause  the  deposition  to  be  filed  in  the  clerk^s 
office,  and  forthwith  give  notice  thereof  to  the  adverse  party.  Either  party 
may  thereupon  enter  a  nile,  of  course,  that  the  clerk  open  the  commission,  or 
deposition,  and  file  the  same. 

Btde  113. 

• 

Within  four  days  after  the  clerk  shall  have  prepared  copies  of  the  deposi- 
tions, (provided  the  same  were  applied  for  within  two  days  a^r  the  notice  of  the 
filing  hereof,)  the  adverse  party  may  give  notice  of  exception,  before  a  judge 
at  chambers,  to  the  proofs  of  any  part  of  them,  on  account  of  any  irregularity 
In  taking  the  depositions,  or  executing  the  commissions ;  and,  if  no  such  notice 
of  exception  is  given,  all  objections  to  the  form,  or  manner,  in  which  the  proofs 
were  taken,  shall  be  deemed  waived. 

Utile  114. 

When  a  motion  for  rehearing  is  made  during  the  term  at  which  a  decree  has 
been  rendered,  the  enrolling  or  recording  of  such  decree  shall  be  suspended, 
until  the  final  disposition  of  such  motion  by  the  Court 


Bids  115. 

A  master,  or  examiner,  in  taking  proofs,  or  in  matters  of  reference,  shall  not, 
without  the  written  consent  of  all  parties,  or  the  authorization  of  one  of  the 
judges,  adjourn  proceedings  pending  before  him,  for  a  longer  time  than  ten  days. 


RULES  ON  APPEALS. 

RtOe  116. 
An  appeal  can  bo  taken  from  no  other  than  final  decrees. 

BuU  117. 

A  decree  shall  be  deemed  final,  when  in  a  state  for  execution  without  further 
action  of  the  Court  below. 

Eule  118. 

Every  appeal  to  the  Circuit  Court,  in  a  cause  of  Admiralty  and  maritime 
jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proctor,  and  delivered 
to  the  derk  of  the  District  Court  from  the  decree  of  which  the  appeal  shall  be 
made ;  and  it  shall  be  returned  to  the  Court,  with  the  necessary  documents  and 
proceedings,  within  twenty  days,  and  by  the  first  day  of  the  next  term  after  the 
delivery  thereof  to  the  clerk,  unless  a  longer  time  is  allowed  by  the  judge. 
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Bute  119. 

The  appeal  shall  briefly  state  the  prayers,  or  allegations,  of  the  parties  to 
the  suit,  in  the  District  Court,  the  proceedings  in  that  Court,  and  the  decree, 
with  the  time  of  rendering  the  same.  It  shaU  also  state  whether  it  is  intended, 
on  the  appeal,  to  make  new  allegations,  to  pray  different  relief,  or  to  seek  a  new 
decision  on  the  facts,  and  the  appellants  shall  be  conduded  in  this  behalf,  by  the 
appeal  filed. 

Bule  120. 

A  copy  of  the  appeal  shall,  at  the  same  time,  be  served  on  the  proctor  of 
the  appellees  in  the  Court  below.  And  an  affidavit  of  the  due  service  of  such 
copy,  shall  be  filed  with  the  appeal.  And  no  process,  or  order,  shall  be  neces- 
sary to  bring  the  appellees  into  this  Court 

Bule  121. 

If,  in  the  appeal,  it  shall  not  be  intended  to  make  new  allegations,  to  pray 
difibrent  relief,  nor  to  seek  a  new  decision  of  the  facts,  then  the  pleadings,  evi- 
dence, and  decree,  in  the  District  Court,  with  the  stipulations  in  the  cause,  and 
the  clerk's  account  of  the  funds  in  Court,  in  tlie  cause,  if  any,  shall  be  certified 
to  this  Court  with  the  appeal.  But,  in  all  cases,  the  statement  of  facts  agreed 
between  the  parties,  or  settled  by  the  Judge  of  the  District  Court,  and  on  file, 
according  to  the  practice  of  that  Court,  may  be  certified  in  the  place  of  the 
evidence  at  large. 

Rule  122. 

If  it  shall  be  intended  to  seek  only  a  new  decision  of  the  facts,  then  the 
pleadings  of  the  parties,  with  the  stipulations  in  the  cause,  and  the  clerk's  ac- 
count of  the  funds  in  Court,  if  any,  and  the  exhibits  and  depositions  in  the 
cause,  shall  be  certified  to  this  Court  with  the  appeal.  But  the  proofs  need  not 
be  certified,  unless  specially  required  by  the  appellant  or  ordered  by  this  Court. 

Bule  123. 

If  it  shall  be  intended  to  make  new  allegations,  or  to  seek  new  relief,  then 
the  return  to  the  petition  of  appeal  shall  only  contain  copies  of  the  process 
issued  upon  the  libel,  and  of  the  return  thereof,  th^  account  of  the  clerk  of  the 
funds  in  Court,  in  the  cause,  the  depositions  and  exhibits,  and  the  stipulations  in 
the  cause. 

Bule  124. 

The  appellant  shall  cause  the  notice  of  appeal,  and  an  affidavit  of  the  ser- 
vice of  a  copy  thereof,  with  the  documents  required  to  be  returned  with  the 
appeal,  to  be  filed  in  this  Court  within  four  days  after  the  return  is  completed 
by  the  derk,  otherwise  the  appeal  shall  not  be  received,  and  shall  be  deemed 
deserted ;  and  a  certificate  in  this  behalf  shall  be  made  to  the  Court  (torn  which 
the  appeal  is  made,  which  may  proceed  to  execution  of  its  decree. 

Bule  125. 

This  Court  shall  be  deemed  possessed  of  the  cause  from  the  time  of  filing  the 
appeal,  with  the  documents  required  to  be  returned  therewith,  in  this  Court 


1 


540 


AFFEJpiX. 


Bule  126. 

If  the  appellee  does  not  enter  his  appearance  within  the  two  first  days  in 
term  sacoeeding  the  filing  the  appeal  and  proceedings,  and  affidavit  of  servioe 
of  notice  thereof  on  him,  the  appellant  may  proceed  ex  parte  in  the  cause,  and 
have  such  decree  as  the  nature  of  the  case  may  demand. 


Bule  127. 

No  answer,  or  issue,  need  he  given  to  the  appeal.  Kach  part^  may  notioe 
the  cause  for  hearing,  for  the  term  to  which  the  appeal  is  made,  (if  made  in  term 
time,)  or,  if  made  in  vacation,  for  the  term  next  suooeeding. 

Buie  121 

A  writ  of  inhilnUon  will  be  awarde<^  at  the  instance  of  the  appellant,  whoa 
circumstances  require,  to  stay  proceedings  in  the  Court  below,  notice  of  such  ap* 
plication  having  been  previously  given. 


Sule  129. 

A  mandamtts  may.  in  like  manner,  be  obtained,  to  compel  a  return  of  the  ap- 
peal, when  unreasonably  delayed  by  tlie  derk,  or  Court,  below. 

Bute  130. 

If  the  appellee  shall  have  any  cause  to  show  why  new  allegations,  or  proofs, 
should  not  be  ofibred,  or  new  relief  prayed,  on  the  appeal,  he  shall  give  four 
days'  notice  thereof,  and  serve  a  copy  of  the  affidavit  containing  the  cause  in- 
tended to  be  shown ;  and  such  cause  shall  be  shown  within  the  two  first  days  of 
the  term ;  oiherwise,  the  appeal  shall  be  allowed  according  to  its  terms. 


Bide  131. 

If  new  allegations  are  to  be  made,  or  different  relief  prayed,  in  this  Court, 
then  the  libellant  in  the  District  Court  shall  exhibit  in  this  Court  a  libel,  on  oath, 
within  ten  days,  to  which  the  adverse  party  shall,  in  twenty  days,  answer  on 
oath,  subject,  in  each  case,  to  the  extension  of  those  periods,  by  order  of  either 
of  the  judges  of  this  Court;  and,  on  a  default  in  this  behalf,  the  Court  will,  on 
motion,  without  notice,  make  such  order  for  finally  disposing  of  the  cause,  on  the 
default  of  the  party,  as  the  nature  of  the  case  may  require. 

Bide  132. 

After  the  libel  and  answer,  whether  newly  filed  in  this  Court,  or  certified 
iVom  the  District  Court,  shall  be  filed  in  this  Court,  the  cause  shall  be  proceeded 
in  to  a  hearing,  as  in  other  cases.  But,  where  interrogatories  have  been  an- 
swered in  the  District  Court,  or  written  testimony  taken,  the  same  may  be  used 
in  tills  Court. 
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Bule  133. 

The  appellee  may  move  this  Court  to  have  the  decree  made  in  the  District 
Court  carried  into  effect,  subject  to  the  judgment  of  this  Court,  or  of  the  Su- 
preme Court  on  appeal,  upon  giving  his  own  stipulation  to  abide  and  perform  the 
decree  of  such  Courts ;  and  this  Court  will  make  such  order,  unless  the  appellant 
shall  give  security,  by  the  stipulation  of  himself  and  competent  sureties,  for  pay- 
men>  of  all  damages  and  costs,  on  the  appeal  in  this  Court,  and  in  the  Supreme 
Court,  in  such  sums  as  this  Court  shall  direct. 

BtUe  134. 

In  cases  where  an  appeal  shall  lie  from  the  decree  of  this  Court,  the  final  de- 
cree shall  not  be  executed  until  ten  days  shall  have  elapsed  from  the  pronounc- 
ing, or  filing,  of  the  decision  of  the  Court 

Bule  135. 

When  appeal  shall  be  made  from  the  decree  of  this  Court,  the  appellant 
shall,  within  four  days  from  the  pronouncing  or  filing  of  such  decision,  unless 
further  time  is  allowed  by  the  judge,  make,  and  serve  on  the  adverse  party,  a 
statement  of  the  testimony  on  the  trial,  excepting  such  evidence  as  was  in 
writing,  which  shall  be  properly  referred  to  tlierein.  The  party  on  whom  the 
same  shall  be  served  shall,  in  four  days  after  such  service,  propose  amendments 
thereto,  or  the  statement  shall  be  deemed  acquiesced  in,  and  the  statement  and 
amendments,  unless  acquiesced  in,  shall  be  submitted  by  the  appellant  to  the 
Judge  in  four  days  afterwards  for  settlement;  and  the  same,  when  settled,  shall 
be  engrossed  by  the  clerk,  and,  with  the  written  evidence,  shall  be  deemed  the 
proofs  on  which  the  decree  is  nxade,  and  shall  operate  as  a  stay  of  further  pro- 
ceedings in  this  Court 

Bide  136. 

In  all  cases,  in  civil  causes  of  Admiralty  and  maritime  jurisdiction,  not  ex- 
pressly provided  for  by  the  foregoing  Rules  of  this  Court,  the  Rules  of  Practice 
of  the  District  Court  for  the  Southern  District  of  New  York,  being  in  force  at 
the  time,  and  whether  established  before  or  after  these  Rules,  (not  being  incon- 
sistent with  these  Rules,)  are  adopted,  and  are  to  be  received  as  Rules  of  Prac- 
tice in  this  Court. 

March  4th,  1840. 
In  all  cases  in  which  persons  convicted  of  offences  against  the  statutes  of  the 
United  States  shall  be  sentenced  to  imprisonment,  and  the  sentence  shall  not  also 
specify  that  the  party  be  kept  at  hard  labor,  it  shall  be  the  duty  of  the  Marshal 
to  cause  such  party  to  be  imprisoned  in  any  one  of  the  prisons  within  the  city 
and  county  of  New  York  which  he  may  select  for  the  purpose. 


[The  following  Rules,  nambered  from  187  to  148,  both  indoaiye,  were  adopted  on  the  11th  of 
November,  1840.] 

Bide  137. 

Hereafter,  jurors  to  serve  In  this  Court  shall  be  designated  by  ballot,  accord- 
ing to  the  method  of  forming  grand  and  p^tit  juries  now  practiced  in  the  highest 
Court  of  law  of  this  State,  except  that  the  panels  shall  be  certified  to  the  mar- 
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shAl  bj  the  clerk  of  this  Court,  or  his  deputy,  if  present  at  the  drawing,  and 
except  further,  that  it  shall  not  be  necessary  for  either  judg^  of  this  Court,  or  any 
judge  of  a  State  Court,  or  justice  of  the  peace,  to  be  present  at  the  dravring,  or 
for  any  notice  thereof  to  be  published. 


Bul^  138. 

The  jurors  sbaU  be  drawn  from  Uie  ballot-boxes  kept  by  the  clerk  of  the  city 
and  county  of  New  York,  in  all  cases  except  as  is  provided  for  and  directed  by 
Rule  140.  In  case  of  default  or  defect  of  jurors  at  term,  or  tlie  discharge  of  a 
panel,  and  the  summoning  a  new  one  in  its  place,  the  venire  may  be  made  return- 
able forthwith,  or  at  any  convenient  day  in  term,  and,  in  either  such  case,  the 
drawing  shall  be  at  the  time  directed  by  the  Court  or  either  of  the  Judges. 


BuU  139. 

In  case  a  sufficient  number  of  grand  jurors  shall  not  appear  on  the  return  of 
the  venire,  or,  after  appearing,  sliall  be  excused  by  the  Court,  or  absent  them- 
selves, so  that  there  shall  be  in  attendance  less  than  sixteen  grand  jurors  duly 
qualified,  the  Court  may,  by  order,  direct  the  marshal  forthwith  to  summon  the 
number  of  persons  necessary  to  complete  such  grand  jury. 


RuU  140. 

The  Court,  or  either  of  the  judges,  may,  fVom  time  to  time,  by  order  to  the 
clerk,  (to  be  by  Iiim  endorsed  on  the  venire,)  direct  the  whole  or  any  part  of  the 
jurors  required  to  serve  at  any  term,  or  portion  of  a  term,  to  be  returned  from 
such  parts  of  the  district,  besides  the  city  and  county  of  New  York,  as  the  Conrt 
or  judge  may  designate,  so  as  shall  be  most  favorable  to  an  impartial  trial,  and 
BO  as  not  to  incur  an  unnecessary  expense,  or  unduly  to  burthen  the  citizens  of 
the  district  with  jury  service. 


Bule  141. 

In  executing  venires  issued  pursuant  to  Rule  140,  the  clerk  assisting  in  draw- 
ing shall  insert  upon  the  panels,  and  certify,  the  names  of  qualified  jurors  resid- 
ing in  the  following  places  only  in  the  counties  hereafter  named,  (and  shall 
omit  the  names  of  jurors  drawn  from  the  box  who  reside  elsewhere,)  to  wit:  in 
Stuy  vesant  and  Hudson,  in  Columbia  County ;  in  Athens  and  Catskill,  in  Greene 
Countj- ;  in  Saugerties  and  Kingston,  in  Ulster  County ;  in  Poughkeepsie  and 
FishkUl,  in  Dutchess  County;  in  Newburgh  and  New  Windsor,  in  Orange 
County ;  in  Castleton,  in  Ridimond  County ;  in  Brooklyn,  Williamsburgh  and 
Flatbush,  in  Kings  County ;  and  in  Flushing  and  Jamaica,  in  Queens  County. 


BtUe  142. 

The  clerks  of  the  several  counties  within  the  district  in  which  venires  are  to 
be  executed,  are  empowered  to  draw  jurors  and  certify  panels  for  this  Court,  in 
the  same  manner  practised  for  the  highest  Court  of  law  of  the  State,  when  the 
derk  of  this  Court  or  his  deputy  is  not  present  at  the  drawing. 
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IkUe  143. 

In  case  the  clerk  of  the  city  and  county  of  New  York,  or  any  county  in  this 
district,  shall  refuse  to  draw  jurors  for  this  Court,  or  shall  not  permit  the  officers 
of  this  Court  to  use  the  boxes  provided  and  kept  in  his  office  for  drawing  juries 
to  serve  in  the  State  Court,  the  marshal  shall  immediately  thereupon  procure 
copies  of  the  lists  of  jurors  qualified  to  serve  in  the  highest  Court  of  law  of  the 
State,  prepared,  from  time  to  time,  pursuant  to  the  law  of  the  State,  in  the  dif- 
ferent wards  of  the  city  of  New  York,  and  in  tlie  other  places  designated  in  Rule 
141,  and  file  the  same  with  the  clerk  of  this  Court,  verified  by  the  official  certifi* 
cate  of  the  officers  with  whom  the  same  are  filed  or  deposited,  or  by  that  of  the 
officers  required  by  the  law  of  the  State  to  prepare  and  authenticate  them,  or,  if 
such  proof  13  refused,  'or  cannot  be  obtained,  then  by  affidavit ;  and  the  clerk 
shall  thereupon  prepare  proper  boxes  and  ballots,  conformably  to  the  practice 
in  the  State  Courts,  and  the  drawing  of  jurors  from  such  boxes  shall  be  made 
and  conducted  thereafter  by  the  marshal  and  clerk  according  to  the  mode  now 
practiced  under  the  law  of  the  State,  except  that  a  publication  of  any  previous 
notice  thereof,  or  the  attendance  thereat  of  either  of  the  judges  of  this  Court, 
or  any  other  magistrate,  shall  not  be  necessary. 


March  12th,  1841. 
The  clerk  of  this  Court,  and  also  the  clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  the  chief  clerk  or  deputy  of 
each  of  said  clerks,  (the  said  chief  clerk  or  deputy  being  designated  by  appoint- 
ment duly  filed  in  the  office  of.  the  said  clerks  respectively,)  for  the  time  being, 
shall,  ex  officio^  be  commissioners  to  take  affidavits  and  acknowledgments  of  bail 
in  civil  causes  depending  in  the  Courts  of  tlie  United  States,  pursuant  to  the  pro- 
visions of  the  Acts  of  Congress  in  that  behalf;  and  the  said  clerks  and  deputies 
are  also  hereby  respectively  authorized  and  empowered  to  take  bail  within  the 
Southern  District  of  New  York,  pursuant  to  the  Act  of  Congress  of  March  2d, 
1793. 

April  nth,  1845. 

So  much  of  standing  Rule  99  of  this  Court,  as  prohibits  motions  to  set  down 
causes  placed  on  the  calendar  for  a  particular  day,  and  also  so  much  of  standing 
Rule  104,  as  designates  and  appoints  the  general  deputy  of  the  Marshal  of  the 
Southern  District  of  New  York,  ex-qfficio^  a  Commissioner  to  take  affidavits  and 
acknowledgments  of  bail,  in  civil  causes  depending  in  the  Courts  of  the  United 
States,  be,  and  the  same  are,  hereby  abrogated  and  repealed,  but  no  other  por- 
tions of  the  said  rules  are  to  be  afiected  by  this  order. 

Masters  and  Examiners  in  Chancery,  designated  and  appointed  by  this  Court 
to  act  as  such,  on  the  Equity  side  thereof,  shall,  ex-oJiciOj  be  Commissioners  to 
take  affidavits  and  acknowledgments  of  bail,  in  civil  causes  depending  in  the 
Courts  of  the  United  States,  and  to  take  bail  within  the  Southern  District  of  New 
York,  pursuant  to  the  provisions  of  the  several  Acts  of  Congress  in  that  behalf; 
and  every  such  Master  in  Chancery  for  the  time  being  is  hereby  designated  and 
appointed,  ex-ojfkio^  Commissioner  as  aforesaid.  This  rule  or  order  is  not  to 
affect  the  rule  or  order  of  the  Court  in  this  behalf,  entered  March  12th,  1841. 


June  28th,  1846. 
In  place  of  the  provisions  of  Rule  96  of  this  Court,  for  the  taxation  of  costs 
of  parties,  the  costs  of  parties  (their  attorneys,  solicitors  and  counsel)  shall  be 
allowed  and  taxed  conformably  to  the  regulation  and  appointment  of  costs  made 
in  the  last  proviso  but  one  to  section  one,  Na  1 67,  of  the  Act  of  Congress  ap- 
proved May  18th,  1842,  entitled  "An  Act  making  appropriations  for  the  civil 
and  diplomatic  expenses  of  Grovemment  for  the  year  1842." 
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For  services  rendered  pursuant  to  the  course  of  practice  of  this  Court,  for 
which  no  fees  are  appointed  specially  by  Acts  of  Congress,  or  of  the  State  of 
New  York,  in  force,  there  shall  be  allowed,  on  taxation,  the  same  rates  of  com- 
pensation as,  by  the  usages  or  ac^udications  of  this  Court,  or  the  Supreme  Court 
of  the  United  States,  were  allowed  therefor  at  the  time  of  the  passage  of  the  Act 
of  May  18th,  1842,  aforesaid. 

In  all  cases  of  taxation  of  costs,  fees  shall  be  allowed,  as  having  been  ap- 
pointed by  the  laws  of  the  State,  only  according  to  the  rates  allowed  for  like 
services,  in  similar  cases,  in  the  highest  courts  of  law  or  Equity,  of  original 
jurisdiction,  of  the  State  of  New  York. 


Sbptbxbbr  2d,  1846. 
On  appeals,  no  paper  proceedings  shall  be  read  in  this  Court,  unless  they  be 
papers  duly  sent  up  by  the  Court  below,  and  on  file  in  this  Court,  or  original 
papers  on  the  files  of  this  Court,  or  copies  of  such  papers  duly  certified  by  the 
derk  of  this  Court 


Mat  18th,  1846. 

Hereafter,  on  motions  for  an  injunction,  because  of  the  infringement  of  a 
patent  rig  it,  the  complainant  shall  not  be  permitted  to  give  evidence  to  rebtit 
the  cause  shown  by  the  defendant  against  the  allowance  thereof,  other  than  to  a 
denial  that  the  defendant  uses  the  discovery  or  invention  claimed  by  the  com- 
plainant, or  to  a  claim  by  the  defendant  that  he  acts  under  an  assignment  or 
license  from  the  patentee ;  and,  on  motions  for  injunctions  to  stay  waste,  only  to 
a  defence  set  up  justifying  the  waste ;  and,  in  neither  case  shall  such  suppletory 
or  supporting  proofs  be  received,  unless  the  Court,  or  one  of  the  judges,  on  satis- 
factory cause  shown,  shall,  by  order  previously  made,  allow  the  same  to  be 
given :  and  so  much  of  Rule  107,  of  the  standing  rules  in  Equity  of  this  Court, 
adopted  April  28th,  1838,  as  may  be  inconsistent  herewith,  is  repealed. 

Motions  for  injunctions  shall  be  brought  on  by  the  complainant  on  the  day 
named  in  the  notice,  if  the  Court  is  then  in  session,  and,  in  default  thereof,  the 
defendant  may  move  that  the  notice  be  discharged  for  the  term,  with  costs, 
unless  further  time  is  given,  or  the  hearing  is  delayed  by  order  of  the  Court. 


April  1st,  1860. 
No  action,  real,  or  personal,  shall  abate  by  the  death,  marriage,  or  other  disa- 
bility of  either  party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive  or  continue.  In  case  of  the  death,  marriage,  or  other  disability 
of  a  party,  the  C6urt,  on  motion,  may  allow  the  cause  to  be  continued  by  or 
against  the  successor  in  interest,  on  the  usual  notice  to  the  party  interested,  or 
ftuch  other  notice  as  may  be  directed  by  the  Court. 


October  10th,  I860. 
The  clerk  of  this  Court,  and  the  clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  also  the  chief  clerk  or  deputy 
of  each  of  said  clerks,  and  also  the  county  judge  of  each  of  the  counties  within 
the  Southern  District  of  the  State  of  New  York,  and  also  the  standing  masters  in 
Chancery  appointed  by  this  Court,  (such  officers  respectively  being  of  the  deg^e 
of  oounsellor  at  law,  of  this  or  of  the  Supreme  Court  of  the  State  of  New  York,) 
shall  each  be,  tsoojjiciOy  and  is  hereby  appointed  by  this  Court,  a  Commissioner 
of  this  Court,  to  take  affidavits  in  civil  causes  depending  in  the  Courts  of  the 
United  States,  and  to  execute  and  perform  all  the  powers  conferred  by  the  Act 
of  Congress  entitled,  "  An  Act  in  addition  to  the  Act  entitled,  *  An  Act  to  estab- 
lish the  judicial  Courts  of  the  United  States,'  "  approved  March  2d,  1*793 ;  and 
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the  Act  of  Congress  entitled  "  An  Act  for  the  more  convenient  taking  of  affida* 
yits  and  bail  in  civil  causes  depending  in  the  Courts  of  the  United  States,"  approved 
February  20th,  1812;  and  the  Act  of  Congress  entitled  "An  Act  in  adaition  to 
an  Act  entitled  ^  An  Act  for  the  more  convenient  taking  of  affidavits  and  bail  in 
civil  causes  depending  in  the  Courts  of  the  United  States,"  approved  March  1st, 
1817  ;  and  the  Act  of  Congress  entitled,  '^  An  Act  further  supplementary  to  an 
Act  entitled  '  An  Act  to  establish  the  judicial  Courts  of  the  United  States,' 
passed  the  24th  September,  1789,"  approved  August  23d,  1842 ;  and  the  Act 
entitled,  "An  Act  lo  amend  and  supplementary  to  the  Act  entitled,  '  An  Act 
respecting  fugitives  from  justice  and  persons  escaping  from  the  service  of  their 
masters,"  approved  February  12th,  1793,"  approved  September  18th,  1850. 

January  20th,  1851. 
The  clerk  of  this  Court,  and  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  also  the  chief  clerk  or  deputy 
of  each  of  said  clerks  (such  chief  clerk  or  deputy  being  designated  in  writing  by 
the  clerk  appointing  him,  and  the  appointment  being  approved  by  the  circuit 
judge  of  this  circuit,  or,  in  case  of  his  absence  fVom  the  district,  by  the  district 
judge,  and  such  designation,  with  the  approval  endorsed  thereon,  being  filed  in 
his  office  by  each  of  the  said  clerks  respectively),  and  also  the  standing  masters 
in  chancery  appointed  by  this  Court,  and  also  the  county  judge  of  each  county 
within  the  Southern  District  of  New  York,  other  than  the  County  of  Kings 
and  the  city  and  county  of  New  York,  (if  the  said  officers  before  named 
shall  be  each  of  the  degree  of  counsellor  at  law  of  this  Court,  or  of  the  Supreme 
Court  of  the  State  of  New  York,)  whether  said  officers  are  in  office  at  the  time 
of  making  this  order,  or  shall  be  subsequently  appointed  or  elected  thereto,  shall 
be,  whilst  holding  such  office,  ex  officio,  commissioners  of  this  Court,  and  each  of 
such  officers,  whilst  in  office,  is  hereby  appointed  a  commissioner  to  lake  affida- 
vits in  civil  causes  depending  in  the  Courts  of  the  United  States,  and  to  execute 
all  the  powers,  and  perform  all  the  duties,  authorized  or  conferred  by  the  Act  oi 
Congress  entitled,  "An  Act  in  addition  to  the  Act  entitled,  'An  Act  to  establish 
the  judicial  Courts  of  the  United  States.* "  approved  March  2d,  1793  ;  and  the 
Act  of  Congress  entitled,  "An  Act  for  the  more  convenient  taking  of  affidavits 
and  bail  in  civil  causes  depending  in  the  Courts  of  the  United  States,"  approved 
February  20tl),  1812;  and  the  Act  of  Congress  entitled,  "  An  Act  in  addition  to 
the  Act  entitled,  '  An  Act  for  the  more  convenient  taking  of  affidavits  and  bail 
in  civil  causes  depending  in  the  Courts  of  the  United  States,'  "  approved  March 
1st,  181 7  ;  and  the  Act  of  Congress  entitled,  "  An  Act  further  supplementary  to 
an  Act  entitled,  '  An  Act  to  establish  the  judicial  Courts  of  the  United  States,' 
passed  the  24th  September,  1789,"  approved  August  23d,  1842;  and  the  Act 
entitled,  "  An  Act  to  amend  and  supplementary  to  the  Act  entitled,  '  An  Act 
respecting  fugitives  from  justice,  and  persons  escaping  from  the  service  of  their 
masters,' approved  February  12th,  1793,"  approved  September  10th,  1850;  or 
of  any  other  Act  of  Congress  having  relation  to  such  commissioners  and  their 
duties  or  powers. 

January  29th,  1851. 
Except  as  may  be  from  time  to  time  otherwise  specially  ordered  by  the 
Court,  when  hereafter  a  venire  shall  issue  pursuant  to  the  standing  rules  of  the 
Court,  for  the  purpose  of  summoning  petit  jurors  to  serve  in  this  Court,  the  mar- 
shal or  other  officer  to  whom  such  venire  shall  be  directed,  shall,  with  the  clerk, 
or  his  deputy,  repair  therewith  to  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  and  there,  at  least  ten  days  before  the  return  of  such  venire,  in  the 
presence  of  the  said  clerk  of  the  city  and  county,  and  of  the  marshal,  or  other 
such  officer,  the  clerk  or  deputy  shall  proceed,  if  the  clerk  of  said  city  and 
county  shall  consent  thereto,  to  draw  out  of  the  box  of  jurors  qualified,  according 
as  the  law  of  the  State  of  New  York  was  on  the  20th  day  of  July,  1840,  to 
serve  in  the  highest  Court  of  law  thereof,  kept  by  the  clerk  of  the  said  city  and 
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county,  the  names  of  bo  many  jurors  as  bj  the  said  venire  shall  be  required  to  be 
summoned.  And  the  clerk  of  this  Court  shall  immediately  make  out  and  cer- 
tifj  under  his  hand  a  panel  of  the  jurors  so  drawn,  with  their  respective  additions 
and  places  of  abode,  and  deliver  the  same  to  the  marshal  or  other  such  officer, 
and  the  persons  so  certified  shall  be  summoned  to  serve  as  jurors  pursuant  to  such 
venire;  and,  if  any  of  the  persons  whose  names  are  so  drawn  shall  be  dead,  or 
removed  from  the  city  and  county,  or  not  qualified  as  aforesaid,  with  the  knowl- 
edge of  the  derk  or  marshal,  then  such  names  sliall  be  disregarded,  and  the 
derk  sliall  forthwith  proceed  to  draw  out  of  the  said  box  other  names,  antil  the 
said  panel  shall  be  completed. 

Whenever  the  Ck)urt  shall  order  petit  jurors  under  such  venirs  to  be  taken 
wholly,  or  in  part,  from  any  county  or  counties  within  the  District  other  than  the 
city  and  county  of  New  York,  the  panel  or  panels  thereof  shall  be  drawn,  cer- 
tified and  summoned,  in  like  manner  as  is  directed  in  the  preceding  order  or 
rule. 


OgtobbrTibk,  1851. 

Whereas,  Samuel  Blatoh  ord,  Esq.,  counsellor-at-law,  has  been  appointed 
Reporter  of  the  decisions  of  the  Circuit  Judge  in  the  Circuit  Courts  of  the 
United  States  held  in  the  Second  Circuit  thereof: 

Ordered^  That  the  solicitors,  attorneys  and  proctors  of  said  Court,  in  case  of 
motions  for  new  trials,  demurrers,  writs  of  error,  appeals  iu  Admiralty,  and 
cases  in  Equity,  bringing  on  the  argument,  furnish  the  said  Reporter  with  a 
copy  of  the  case,  demurrer  book,  error  book,  apostles,  including  all  proofs  in 
the  Court  below,  and  in  this  Court,  in  the  case,  and  of  the  pleadings  and  proofs 
in  Equity,  as  the  case  may  be,  at  or  before  the  commencement  of  the  argument. 


JA.NUARY  2'rth,  1853. 
All  and  each  of  the  Commissioners  appointed  by  this  Court,  by  order  or 
rale,  entered  January  20th,  1851,  to  take  affidavits  in  civil  causes  depending  in 
the  Courts  of  the  United  States,  Ac,  be,  and  the  said  Commissioners  are  hereby, 
appointed  and  authorized  to  act  as  Commissioners,  and  each  of  them  is  hereby 
appointed  to  act  as  a  Commissioner,  under  the  provisions  of  the  Act  of  Con- 
gress entitled,  "  An  Act  for  giving  effect  to  certain  treaty  stipulations  between 
this  and  foreign  governments  for  the  apprehension  and  delivering  up  of  certain 
offenders,"  approved  August  12th,  1848. 


May  7th,  1863. 
The  clerk  chall  issue  a  venii-e  to  the  marshal  for  a  grand  jury  to  be  in  attend- 
ance at  the  commencement  of  each  regular  term  of  this  Court 


September  21st,  1859. 
All  money  brought  into  Court  in  any  suits  pending  in  this  Court,  shall  be 
deposited  by  the  clerk  of  the  Court  in  the  United  Stales  Trust  Company,  upon 
such  terms  as  shall  be  agreed  between  the  clerk  and  the  Company  and  approved 
of  by  the  Court. 


November  11th,  1867. 
It  having  been  found  impracticable  to  obtain  jurors  for  the  Courts  of  the 
United  Stales  in  this  District  from  the  jury  boxes  used  by  the  authorities  of  the 
State  of  New  York,  in  the  city  and  county  of  New  York,  for  the  procuring  of 


RULES.  547 


juries  for  the  Courts  of  said  State,  In  said  city  and  oounty,  It  is  now  ordered, 
that  the  clerk  of  this  Court  and  the  clerk  of  the  District  Court  of  the  United 
States  for  this  District,  make  out  and  file  in  the  office  of  the  clerk  of  this  Court 
a  lisi  of  persons  to  serve  as  jurors  in  the  Courts  of  the  United  Stateo  for  this 
District,  and  thai  such  list  be  noade  out  in  the  sanae  manner  as,  by  the  laws  of 
the  State  of  New  York,  the  public  officers  charged  with  the  duty  of  making  out 
the  list  of  jurors  to  serve  as  jurymen  in  the  Courts  of  said  State,  in  and  for  said 
city  and  county,  are  required  to  make  out  such  list  And  it  is  further  ordered, 
that  the  said  clerks,  from  time  to  time,  correct  and  revise  such  list,  as  they  may 
deem  it  necessary  so  to  do,  to  the  end  that  such  list  may  be  made  and  kept,  so 
far  as  practicable,  in  conformity  with  the  laws  of  the  State  of  New  York ;  and 
it  is  furtiier  ordered,  that,  from  the  list  so  made  and  filed,  grand  and  petit 
jurors  shall  be  selected,  and  shall  be  drawn  by  lot,  in  accordance,  so  far  as  prac- 
ticable, with  the  laws  of  the  State  of  New  York,  by  the  said  clerks,  as  from 
time  to  time  the  same  may  be  ordered  by  the  Courts  of  the  United  States  in 
this  District,  and  a  list  of  the  persons  so  drawn,  certified  by  said  clerks,  shall  be 
attached  to  the  writ  of  venire  issued  to  the  Marshal  for  the  summoning  of  such 
jurors ;  and  it  is  further  ordered,  that,  as  to  all  matters  relating  to  the  selecting, 
drawing  and  swearing  of  jurors  for  said  Courts,  the  said  clerks  follow,  so  far  as 
practicable,  the  provisions  in  respect  thereto  contained  in  the  laws  of  the  State 
of  New  York. 

And  it  is  further  ordered,  that  the  order  made  by  this  Court  on  the  29th  day 
of  January,  1851,  in  regard  to  the  drawing  and  summoning  of  jurors,  be  aud 
the  sam^  is  hereby  vacated. 


VI. 

Hules  of  the  Circuit  Gourt  of  the  United  States  for  the  Northern  District  of  New 
York^  adopted  since  the  publication  of  the  third  volume  of  these  Reports, 

June  Term,  1864 
Rule  9. 

When  a  fine  or  penalty  is  paid  into  Court,  and  the  whole  thereof  shall  belong 
to  the  United  States,  or  one-half  thereof  shall  belong  to  the  Qovemment,  and 
the  other  half  thereof  to  any  other  party,  the  clerk  shall,  as  soon  thereafter  as 
practicable,  unless  a  stated  term  of  the  Court  shall  then  be  in  session,  and  then 
as  soon  as  practicable  after  the  end  of  such  term,  pay  to  the  proper  depository 
the  amount  thereof  belonging  to  the  United  States,  and  any  person  claiming  any 
portion  of  such  fine  or  penalty,  as  the  discoverer  or  informer,  or  prosecutor  of 
the  offender  incurring  such  tine  or  penalty,  shall,  on  or  before  the  first  day  of 
the  next  stated  term  of  the  Court,  file  with  the  clerk  of  the  Court  his  affidavit, 
and  such  other  papers  as  he  may  think  proper,  showing  his  right  to  a  moiety  of 
such  fine  or  penally;  which  affidavit  and  papers  shall  be  presented  to  the  Court 
by  the  clerk  on  the  second  day  of  such  term. 

Bute  10. 

In  cases  under  the  Act,  "to  provide  Internal  Revenue,'^  Jka,  the  persons  so 
claiming  shall  file^  with  such  affidavit  and  papers,  the  written  consent  of  the  Col- 
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lector  of  Internal  Revenue  for  the  District  in  which  such  fine  or  penalty  was 
incurred,  that  a  moiety  shall  be>  paid  to  such  claimant,  or  shall  show  bj  affidavit 
that  a  copy  of  such  affidavit  and  papers  had  been  served  oA  such  Collector  at 
least  eight  days  before  the  oonunencement  of  such  term. 

Ogtobbb  Teric,  1864. 
BuU  11. 

The  cases  and  points,  and  all  other  papers  furnished  to  the  Court  in  calendar 
causes,  other  than  causes  for  trial  before  a  jury,  except  the  papers  sent  up  from 
the  District  Court  on  appeals  in  Admiralty  cases,  shall  be  printed  on  white 
writing  paper,  with  a  maiqgpn  on  the  outer  edge  of  the  leaf  not  less  than  two 
inches  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  referonce, 
shall  be  seven  inches  long  and  three  and  a  half  inches  wide.  The  folioe,  num- 
oering  from  the  commencement  to  the  end  of  the  papers,  shall  be  printed  on  the 
outer  margin  of  the  printed  page.  But  the  Court,  or  either  judge  thereof,  may, 
oefore  the  papers  are  printed,  and  at  least  ten  days  before  the  time  for  which  the 
eause  is  noticed,  or  is  to  be  noticed,  for  hearing,  by  written  order,  dispense  with 
he  printing  of  papers  as  aforesaid,  a  copy  of  which  order  shall  be  served  on  the 
attorneys  of  the  parties  to  the  suit  interested  in  such  hearing,  at  least  ten  days 
oefore  the  day  appointed  for  such  hearing. 

Buie  12. 

• 

No  cause  shall  be  noticed  for  trial  before  the  jury,  or  for  hearing,  upon 
headings  and  proofs,  or  upon  a  case  or  bill  of  exceptions,  at  the  adjourned 
Term  iu  January,  in  the  city  of  Albany,  without  leave  of  the  Court  therefor, 
granted  at  the  previous  stated  term.  But  all  causes  may  be  noticed  for  trial  or 
hearing,  at  the  adjourned  Circuit,  to  be  held  on  the  third  Tuesday  in  March,  in 
the  city  of  Utica,  the  same  as  at  the  stated  term. 

Maboh  Tebk,  1868. 
Btde  13. 

In  order  to  assimilate  the  practice  of  this  Court  to  the  practice  of  the  State 
Court  in  respect  to  the  noticing  of  causes  for  trial,  and  to  allow  either  party  to 
give  notice  of  and  bring  on  the  trial  of  a  cause :  It  is  hereby  ordered,  that  there 
oe  added  to  the  Grenend  Rule  of  this  Court,  adopted  in  October  Term,  1841, 
(which  provides,  that,  "In  cases  not  provided  for  by  the  rules  of  this  Court,  the 
"rules  of  the  District  Court  for  the  Northern  District  of  New  York,  so  far  as 
**  the  same  are  in  their  nature  applicable,  are  to  be  considered  as  rules  of  this 
**  Court,")  the  following,  viz. :  And  a  party  defendant  or  claimant,  as  well  as  the 
opposite  party,  may  notice  any  issue  of  fact  for  trial,  and  bring  on  the  trial 
thereof  in  pursuance  of  such  notice. 
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ABANDONMENT. 
See  Patekt,  13,  14. 

ACCOUNT. 

iSSee  Equity. 
Party,  2. 

ADMINISTRATOR. 

1.  A  Court  of  the  United  States,  in  this 
State,  cannot  regard  letters  testa- 
mentary or  of  administration  granted 
in  ano^er  State,  and  such  letters 
give  DO  authority  to  sue  in  such 
Court    Brownsony,  WaUacej      465 

jSee  Patent,  3  to  6. 
Revivor. 


ADMIRALTY. 

1.  Where,  in  a  suit  tn  rem  against  a 
vessel,  after  she  had  been  discharged 
on  a  stipulation  for  costs  and  value, 
the  latter  in  $4,000,  the  amount 
claimed  in  the  libel,  the  libel  was 
amended  by  claiming  $8,000,  and 
subsequently  a  decree  was  entered  in 
favor  of  the  libellant,  for  $7,834.75, 
with  interest,  with  a  proyision  that 
the  stipulators  pay  Into  the  registry 
the  amount  of  the  stipulation,  and 
afterwards  the  District  Court  made 
as  order  that  the  claimant  redeliver 
the  vessel  to  the  mirshal,  but  that,  it 


being  represented  t|iat  she  was  be- 
yond his  control,  he  pay  into  the 
registry  $10,000,  part  of  the  pur- 
chase money  of  the  vessel  on  her  sale 
by  him  subsequently  to  her  discharge, 
and  that  that  be  taken  as  a  sufficient 
compliance  with  the  order  to  rede- 
liver :  HeUi,  on  appeal,  that  the  order 
for  the  redelivery  of  the  vessel,  or 
the  payment  of  the  $10,000  into  the 
registry,  was  erroneous.    2%^  Union, 

90 

2.  The  ves8el,ailer  being  so  dischai^ed, 
returned  into  the  hands  of  her  owner 
subject  to  all  prieviously  existing  liens 
or  charges,  the  same  as  before  her 
seizure,  except  that  on  account  of 
which  she  was  seized ;  and  she  was 
also  subject  to  any  subsequently  ac- 
cruing liens  or  charges  in  the  hands 
of  her  owner,  or  in  ibe  hands  of  any 
person  to  whom  she  might  be  trans- 
ferred. idL 

3.  A  redelivery  of  the  vessel  would 
be  oue  subject  to  all  these  existing  or 
subsequently  accruing  liens,  and  also 
to  the  rights  of  any  bona  fide  pur- 
chaser, in  case  of  a  sale  of  her  in  the 
meantime.        ^  icL 

4  In  this  case,  the  vessel  had,  after  her 
discharge,  been  sold  and  passed  into 
the  hands  of  her  purchaser;  and  his 
title  was  undoubted.  id. 

5.  In  case  of  any  mistake  or  fVaud 
committed  in  entering  into  the  stipu- 
lation, and  of  the  improvident  dis- 
charge of  the  vessel,  it  would  be 
competent  for  the  Court  to  relieve 
the  parties  ooncemed,  on  an  applica- 
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tion  within  a  reasonable  lime,  by 
ordering  the  vessel  back  into  the 
cusuxly  of  the  offioer.  id. 

6.  Where,  in  a  suit  tn  rem  against  a 
vessel,  she  was  discharged  on  the 
usual  stipulation  for  value,  and  after- 
wards, during  the  pendency  of  the 
case  in  this  Court,  on  appeal,  tlie 
respective  proctors  consented  in  writ- 
ing to  a  return  of  the  vessel  iqto  tlie 
custody  of  the  Marshal,  and  to  her 
sale  by  that  officer,  and  she  was  sold, 
and  an  order  was  obtained  from  the 
Circuit  Judge,  directing  the  clerk  to 
enter  an  order  according  to  such 
consent :  Btld^  on  a  motion  made  to 
vacate  such  order,  by  a  person  who 
claimed  to  have  an  interest  in  the 
vessel  and  who  was  not  a  party  to 
the  suit,  that  the  Judge  had  no  juris- 
diction or  power  to  make  the  order. 
The  White  Squall,  103 

7.  The  Court  has  no  power  to  order 
back  into  the  custody  of  the  Marshal 
a  vessel  which  has  been  fairly  dis- 
charged from  arrest  on  a  stipulation. 

id. 

8.  The  case  of  7%e  Union,  (ante,  p.  90,) 
cited  and  approved.  id. 

9.  A  canal-boat,  exclusively  adapted 
to  canal  navigation,  and  having,  of 
itself,  no  power,  as  respects  naviga- 
tion upon  public  waters,  is  not  sub- 
ject to  a  maritime  lien,  in  the  Admi- 
ralty, for  the  breach  of  a  contract  of 
affreightment.      T/ie  Ann  Arbor,  205 

10.  The  District  Court  has  no  Jurisdic- 
tion to  enforce,  in  a  suit  in  rem,  in 
Admiralty,  a  claim  for  materials  and 
labor,  for  the  repair  of  a  steamboat 
engaged  in  running  upon  waters 
wholly  within  the  limits  of  the  State 
of  New  York.     The  Tr<yy,  355 

11.  The  real  estate  of  a  surety  is  sub- 
ject to  an  execution  in  Admiralty, 
the  lien  of  the  decree  being  regu- 
lated by  the  Act  of  July  4th,  1840, 
(5  U,  S.  Stat  at  Large,  ^93.)  The 
Kentucky,  448 

See  Appeal,  1,  2,  6. 
Carrier,  1,  2,  3. 
Chartke-Pabtt. 


collistov. 

Costs,  3,  4. 

Imprison  MEKT  fob  Debt. 

Party,  3. 

Pleading,  1  to  3. 

Pbacticb,  7. 


ADVANCE. 


See  Cuabter-Partt,  6. 


AGENT. 

See  Bottomry,  3. 

Corporation,  1  to  3,  5,  7,  8, 
Injunction,  4. 
Jurisdiction,  6  to  8. 


AOREEMENT. 

1.  A  customer,  who  has  dealt  with  his 
vendor  in  conformity  with  a  usage 
known  to  the  customer,  in  regard  to 
filling  orders  for  goods,  must,  if  he 
sues  for  a  breach  of  contract  by  the 
vendor  in  not  tilling  orders,  establish 
a  right  superior  to  that  arising  out 
of  such  usage,  or  else  he  cannot  re- 
cover, provided  he  has  been  treated 
fairly,  in  conformity  witlisuch  usage. 
New  England  Screw  Co.  v.  BHven,  97 

2.  The  meaning  of  the  terms  '*  shirred 
or  corrugated  goods,"  as  used  in 
certain  agreements  made  between 
Charles  Goodyear  and  Horace  H. 
Day,  in  1846,  defined.  Goodyear  v. 
CcHry^  271 

3.  Where  certain  terms  are  used  in  a 
grant,  which  have  a  well-known  gen- 
eral meaning,  such  meaning  must,  io 
the  interpretation  of  such  g^rant,  be 
given  to  the  terms  used,  unless  it  ap- 
pears that  some  other  or  different 
meaning  was  intended  by  them.    id. 

4.  If  such  general  meaning  appears 
clearly  from  the  grant  itself,  extra- 
neous evidence  will  not  be  resorted 
to.  id. 

5.  It  is  not  to  be  presumed  that  a 
grantor  intends  to  grant  more  than 
he  has  a  right  to  grant,  or  that  a 
grantee  intends  to  receive,  by  way  of 
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gT&Titj  tliat  to  which  he  lias  a  full 
right  without  a  grant.  id, 

6.  In  giving  an  interpretation  to  a  par- 
ticular clause  of  a  deed,  every  part 
of  the  deed  must  be  looked  to.      id. 

7.«  Acts  and  admissions  of  the  parties 
to  a  deed,  subsequently  to  its  execu- 
tion, are  legitimate  evidence  to  show 
what  they  then  admitted  to  be  the 
meaning  of  certain  terms  used  in  the 
deed,  in  order  to  ascertain  the  mean- 
ing of  those  terms,  when  those  terms 
are  ambiguoua  id. 

8.  A  patentee,  by  an  Hgreement  execu- 
ted by  him,  July  18th,  1844,  trans- 
ferred the  excUisive  right,  under  his 
patent,  for  the  unexpired  terms  of  all 
''patents  or  renewals  of  patents  owned 
hy  him,  or  in  which  he  may  have  an 
interest,  issued  or  to  be  issued:" 
Meld,  that  tlie  term  renewal  carried 
the  right  to  extensions  of  such  patents 
issued  to  him.  id. 


See  Admiralty,  9. 
Champerty. 
Corporation,  7,  8. 
Lien. 


APPEAL. 

1.  Ko  appeal  lies  to  this  Court  from  a 
decree  of  a  District  Court,  in  Admi- 
ralty, dismissing  a  libel  in  rem  for 
want  of  prosecution.     TTie  Merchant, 

105 

2.  Such  a  decree  is  not  final,  or  conclu- 
sive of  the  subject-matter  of  the  liti- 
gation between  the  parties.  id. 

3.  The  remedy  of  the  aggrieved  party 
is  to  bring  a  fresh  suit  id. 

4.  On  an  appeal  to  this  Court  from  a 
decree  of  the  District  Court,  in  Ad- 
miralty, no  citation  is  necessary,  but 
only  a  written  notice  by  the  proctor 
to  the  proctor  of  the  adverse  party. 
The  Ellen,  107 


6. 


made  no  change  as  to  the  mode  oi 
practice  in  bringing  such  an  appeal. 

id. 

Where,  on  a  libel  in  rem^  in  the  Dis 
trict  Court,  against  a  vessel,  on  a 
bottomry  bond  for  $9,240,  that  Court 
made  a  provisional  decree  in  favor  ot 
the  libeliant,  for  $4,000,  with  interest 
and  costs,  with  liberty  to  either  par 
ty,  within  20  days,  to  take  an  order 
of  reference  to  a  Commissioner  to 
ascertain  and  report  the  amount  ot 
the  sums  composing  the  bottomry 
debt,  and  what  portion  thereof  had 
been  previously  a  lien  upon  the  ves- 
sel, and,  on  the  coming  in  of  thS 
report,  either  party  to  be  at  Hberty 
to  move  the  Court  to  frame  the  de- 
cree in  correspondence  therewith, 
and  the  libeliant  appealed  to  this 
Court  from  that  decree,  but  no  other 
steps  were  taken  by  either  party  in 
the  Court  below,  subsequently  to  the 
entry  of  the  decree :  Beld^  that  the 
decree  was  not  a  final  decree  from 
which  an  appeal  would  lie  to  this 
Court.     The  Tuba,  314 


J8ee  Charter-Party,  3. 
Duties,  23,  24. 
Salvaqb,  5. 


APPRAISAL. 
See  Duties,  19,  20,  31. 

APPRAISER. 
See  Duties,  10,  36.. 

ASSIGNMENT. 
See  Patents,  22  to  24,  28  to  30. 

ASSUMPSIT. 

5<5«  ipLEADINO,  7. 

ATTACHMENT. 


5.  The  2d  section  of  the  Act  of  March        See  Injunction,  1  to  4,  19  to  23. 
3d,  1803,  (2  U.  S.  Stat,  at  Large,  244,)  I  Practice,  5. 


.  BILL  OF  EXCEPTlOira, 
See  PBACTnci,  6. 

BILL  OF  LAOmO. 
Sa  Carrier,  1. 

CUABTBE-PARTf,  6. 

BONA  FIDE  PUaCHASBR. 
Set  Ai)iniui.iT,  )  u>  6. 


1.  Where,  in  an  action  of  debt  brought 
by  tlie  United  States  agsingt  two  de- 
fendants, on  a  bond,  it  was  Bet  up,  in 
defence,  that  the  bond  wan  given  for 
en  antecedent  debt,  consiatiitg  of  du- 
ties duo  at  the  Custom -House,  the 
payment  of  which  was  aeenred  by  u 
bond  Gieciiled  by  one  of  the  defend- 
ants and  another  person,  that  more 
UiHD  twenty  years  had  elapsed,  after 
the  giving  of  Che  first  bond,  before 
the  eieciition  of  the  second,  that  no 
demand  of  pajmcnt  had  been  made 
in  the  meantime,  that  the  defend'!Dt« 
exeeuted  the  aecond  bond  witliout  a 
knowledge  of  this  defence  to  the 
claim,  and  that  they  were  advised 
by  the  agent  of  the  plaintiO^  ttiat 
there  was  no  defence  to  the  demand : 
S^d,  that  this  was  no  defenra  to  the 
action.     United  Statct  v.  McKcwan, 


BOTTOMET. 

I  a  vessel  entered  a  port  of 
s,  and  necessary  repairs  were 
ipon  her  on  her  credit,  and 
irds,  it  being  impossible  to 
>  funds  in  any  other  way,  a 
as  made  on  bottomry  to  pay 
I  repairs,  a-'d  the  money  was 
.  to  paying  for  them:  Held, 
:  was  no  objection  to  a  re- 
on  the  bottomry  bond,  that 


2,  It  having  been  necessary  to  dis- 
charge the  cargo,  to  enable  tlio  ex- 
tent of  Um  dama^  to  the  vessel  to 
be  ascertained  and  the  repairs  to  be 
made,  the  bill  of  a  slevedoro  was  a 
proper  charge,  as  incidental  to  the 
rei»irs,  ti 

3  8o,  also,  achargefor  oommissictnain 
procuring  the  loan  was  proper,  as  in- 
cidental to  the  loan,  it  being  possible 
to  raise  the  loan  only  through  an 
agenL  vL 

4.  Charges  for  repairs  and  other  ex- 
penses allowed,  as  being  custoaiBry 
at  the  bottomry  port,  although  high, 
andapremium  of  twenty  per  cent  on 
the  bottomry  bond  also  allowed,  id. 

6.  Some  of  the  charges  might  be  re- 
duced, as  between  ^e  claimants  and 
the  persons  rendering  the  eervioea, 
but  the  lender  upon  bottomry  in 
good  faith,  and  under  circumslancea 
which  justified  the  loan,  cannot  be 
held  responsible  tor  the  reasonable- 
ness of  the  charges  in  the  repair  of 
the  vessel  id, 

>  See  Affbal,  6. 


BOUNTT  LAND. 
See  Ihdicthbnt,  1  to  S. 


See  CoHBnnmoH  AL  La  w,  1 


CANAL  BOAT. 
See  Adhiraltv,  9. 
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Fbxight. 
Interest* 


CARRIER. 

1.  Where  goods  shipped,  under  a  bill 
of  lading,  from  New  York  to  Rio 
Janeiro,  were  not  delivered  to  the 
consignee  because,  through  the  neg- 
lect of  the  master  of  the  vessel,  they 
were  not  entered  on  the  manifest,  or 
declared  at  the  time  of  the  delivery 
of  the  manifest  to  the  Oustom-House 
officers,  and  were  seized  by  the  Bra- 
zilian Government,  and  forfeited  for 
such  omission:  Ileld^  that  tlie  vessel 
was  liable  for  the  value  of  the  goods 
to  the  consignee.     The  Griffin,     203 

2.  The  mere  manual  delivery  of  an 
article  by  a  carrier  to  the  consignee, 
does  not,  of  itself,  operate  necessarily 
to  discharge  the  carrier's  lien  for  the 
freight;  but  the  delivery  must  be 
made  with  the  intent  of  parting  with 
the  lien.     161  Tons  of  Coed,        368 

3.  A  delivery  made  under  the  expecta- 
tion that  the  freight  will  be  paid  at 
the  time,  is  not  such  a  delivery  as 
parts  with  the  lien,  and  the  carrier 
may  afterwards  libel  the  article  in 
rem,  in  Admiralty,  for  the  freight 

id. 

4.  The  question  of  usage,  as  to  the 
stowage  of  wheat  in  bagrs,  in  the  pre- 
sence of  kerosene,  in  a  general  ship, 
considered.     The  Fanny  Ibadick,  374 

5.  A  libel  in  rtm,  filed  against  a  vessel, 
to  recover  damages  for  injury  to 
wheat  in  bags  so  stowed,  the  injury 
alleged  being  an  offensive  odor  im- 
parted to  the  wheat  by  the  kerosene, 
was  dismissed,  on  the  ground,  as  to 
a  part  of  the  wheat,  that  there  was 
no  sufficient  evidence  that  it  was  af- 
fected by  such  odor,  and,  as  to  the 
rest,  that  the  testimony  was  conflict- 
ing, and  that  the  odor  might  have 
been  removed  by  properly  venti- 
lating the  wheat,  after  its  delivery. 

id, 

6u  Where  J.,  representing  himself  to  be 
F.,  delivered  to  an  Express  Company 
a  promissory  note,  which  had  been 


drawn  payable  three  months  after 
date,  and,  in  that  shape  had  been 
signed  by  P.,  but  which  J.  had  fVau- 
•  dulently  obtained  possession  of  and 
altered  to  a  two  months'  note,  to  be 
taken  to  a  distant  Bank  and  dis- 
counted, and  the  proceeds  to  be  re- 
turned by  the  carrier  to  J.,  he,  at 
the  same  time,  writing  a  letter  to  the 
Bank,  subscribed  with  the  name  of 
F.,  directing  the  proceeds  of  the 
note  to  be  returned  by  the  carrier, 
and  giving  it  to  the  carrier  to  be  de- 
livered with  the  note,  and  the  note 
and  the  letter  were  delivered,  and 
the  Bank,  on  the  faith  of  the  note, 
discounted  it,  and  gave  to  the  car- 
rier the  proceeds,  after  deducting 
out  of  them  tlie  carrier's  charge,  in 
a  package  addressed  to  F.,  and  the 
carrier  delivered  the  money  to  J.: 
Held,  in  an  action  brought  by  the 
Bank  against  the  carrier  to  recover 
the  amount  of  the  money,  that  the 
carrier  was  not  liable.  TJie  NoTwdQc 
Bank  v.  The  Adams  Express  Co.,  455 

• 

7.  The  only  undertaking  on  the  part  of 
the  carrier  was  to  deliver  tlie  pro- 
ceeds to  the  person  who  employed 
the  carrier.  id. 

8.  The  note  being,  by  its  alteration,  a 
forged  note,  not  binding  on  F.,  and 
having  been  delivered  to  the  carrier 
by  the   forger,  the  carrier  did  not 

i    become  responsible  to  the  Bank  for 
its  genuineness.  id. 

CASES   CITED   AND   EXAMINED. 

1.  Marriott  v.  Brune,  (9  Howard,  619.) 
JBaaier  v.  Maxwdl,  32 

2.  The  Union,  (anU,  p.  90.)  The  White 
SqttaU,  103 

« 

3.  O'Reilly  v.  Morse,  (15  Howard,  62, 
119.)    Bwr  V.  Comperihwail,      163 

4.  Wilsonv.  Rousseau,  (4  Howard,  646.) 
Ooodyear  v.  Gary,  271 

5.  Germond  v.  Jones,  (2  Hill,  669.) 
Pennoyery.  Sfielden,  316 

6.  Gibbons  v.  Ogden,  Q9  Wheaton,  1.) 
SiUiman  v.  Hudson  River  Bridge  Co., 

396 
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7.  WiUson  v.  The  Black  Bird 
Marsh  Co.,  (2  Peters,  245.) 


8. 


Creek '     champerty   and    maintenance,  and 

id,        that  a  Court  of  Equity  would  not  up- 

I      hold  it     Oregerson  y.  Imlay,         503 

The  State  of  Pennsylvania  v.  The  I 
Wheeling  and  Belmont  Bridge  Co.,    2.  The  case  of  Prosser  v.  Edmunds^  (1 
(13  Howard,  618,  and  18  Howard,        Yaunge  db  CoUyet's  Exch.  i?.,  481,) 
421.)  id.       cited  and  approved,  id. 

m 

9.  Greely's  Admr.  v.  Burges?,  (18  How- '  3.  The  absence  of  an  agreement  to  in- 
ard,  413.)    Boker  v.  Branson^       472  \      demnify  against  taxable  costs  does 

not  make  such  a  contract  valid,    id, 

10.  Prosser  v.  Edmonds,  (1  Younge  A 
Collyer's  Exch.  R.,  481.)     Gregerson    4.  The  fact  that  the  contract  was  made 
V  Imlayj  603        in  New  York,  and  that  the  common 

law  doctrines  concerning  champerty 
and  maintenance  no  longer  exist  in 
New  York,  cannot  uphold  the  con- 
tract, as  it  is  to  operate  in  many 
States  where  it  is  clearly  void.      id. 

5.  Even  though  such  a  contract  might 
be  barely  valid  at  law,  a  Court  of 
Equity  will  lend  no  countenance  to 
it.  id. 

CHARTER-PARTY. 

1.  In  this  case,  which  was  a  suit  for 
freight  money  on  the  charter  of  a 
vessel,  the  Court  held  that  the  master 
of  the  vessel  wrongfully  refused  to 
permit  her  to  be  laden  in  accord- 
ance 'with  the  charter-party,  and 
that  the  damage  sustained  by  the 
charterer  on  account  of  such  non- 
compliance with  the  charter-party, 
ought  to  be  deducted  from  the 
freight     Parsons  v.  Oyd^  99 

2.  But,  to  save  expense  and  prevent  de- 
lay, the  Court,  Instead  of  sending  the 
case  to  the  Clerk,  to  take  proof  as  to 
such  damage,  made  the  deduction 
itself,  and  modified  tlie  decree  below 
to  that  extent.  ieL 

3.  No  costs  were  allowed  to  either  par- 
ty, on  the  appeal.  id. 


CAVEAT. 
See  Patents,  8  to  12. 


CERTIFICATE. 
See  Evidence,  9,  10. 


CERTIORARI. 
See  Removal,  1  to  4. 


CHAMPERTY. 

1.  Where  I.,  the  patentee  of  a  patent 
which  had  expired,  having  claims  for 
damages  for  its  infringement,  made  a 
written  agreement  with  6.,  giving  to 
G.  the  exclusive  right  to  control  the 
claims,  and  collect  or  compromise 
them,  G.  to  bear  all  expenses,  except 
that  L  was  to  bear  the  taxable  costs 
of  any  suit  in  which  a  recovery  for 
costs  should  bo  had  against  him,  and 
G.  to  have,  as  compensation  for  his 
time  and  all  expenses,  except  such 
taxable  costs,  one  half  of  tlie  gross 
amount  he  might  collect,  the  rights 
under  the  agreement  to  survive  to  and 
against  the  i>ersonal  representatives 
of  each  party,  and  the  contract  not  to 
be  revoked  except  by  the  consent  of 
both  parties  in  writing,  and  the  agree- 
ment was  accompanied  by  an  irrevo- 
cable power  of  attorney  from  I.  to  G., 
authorizing  G.  to  sue  in  the  name  of 
I.,  and  conduct  the  whole  business  of 
collecting  the  damages  in  all  the 
States  of  the  Union  except  four :  Held^ 
that  the  contract  was  tainted  with 


4.  Where  a  charter-party  for  a  voyage 
from  New  York  to  Gibraltar  and  Ma- 
laga and  back,  provided  for  the  car- 
rying of  any  lawful  cargo,  and  for 
the  payment  of  one-half  of  the  freight 
on  the  discharge  of  the  outward  car- 
go, and  of  the  other  half  on  the  dis- 
charge of  the  homeward  cargo,  and, 
there  being  no  fruit  to  load  with  at 
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Malaga,  the  vessel  took  a  homeward 
cargo  of  salt  at  Gibraltar,  UDder  an 
arrangement  made  betweea  the  mas- 
ter and  the  agent  of  the  charterers, 
at  Malaga,  that  tlie  salt  should  be 
discharged  at  New  York  in  three 
days'  time,  the  usual  time  for  dis- 
charging  a  cargo  of  fruit :  Held,  that 
the  agent  at  Malaga  had  no  power 
to  change  the  terms  and  conditions 
of  the  charter-party.  A  Cargo  of 
Salt,  224 

6.  Held,  also,  that,  as  the  charter-party 
contained  no  provisiou  as  to  the  dis- 
charge of  the  homeward  cargo  other 
than  that  dispatch  should  be  used, 
and  as  the  usual  time  for  unload! ug 
a  cargo  of  salt  at  New  York  was  fif- 
teen days,  Sundays  and  rainy  days 
excepted,  no  right  of  action  for  the 
homeward  freight,  and  no  claim  for 
demurrage  of  the  vessel,  could  exist 
till  the  expiration  of  the  fifteen  days. 

id. 

6.  Where  a  vessel  was  chartered  to  G. 
by  a  charter-party,  for  a  specified 
sum,  for  a  voyage  to  Cuba  and  return, 
and  G.,  at  Cuba,  loaded  the  vessel 
with  molasses,  which  he  bought  there 
from  P.,  but  the  purchase  was  not 
absolute,  the  transfer  of  title  to  the 
molasses  depending  on  the  payment 
of  drafts  draw^n  by  P.  on  G.,  and  the 

[  molasses  was  shipped  in  the  name  of 
P.,  and  a  bill  of  lading  was  signed 
therefor  by  the  master,  which  stated 
tliat  the  cargo  was  to  be  delivered  to 
the  order  of  P.,  at  a  specified  rate  of 
freight,  to  be  paid  by  him  or  his  as- 
signs, but  contained  at  its  foot  the 
words,  "  without  prejudice  to  charter- 
party,"  and  afterwards  R.  advanced, 
on  the  security  of  the  bill  of  lading, 
the  money  to  take  up  the  drafts,  and 
took  an  assignment  of  the  bill  of  la- 
ding: Iltldy  on  a  libel  filed  by  the 
owner  of  the  vessel  against  the  mo- 
lasses, for  the  charter  money,  that 
the  molasses  was  liable  only  for  the 
freight  specified  in  the  bill  of  lading. 
406  Hogsheads  of  Molasses,  319 

1,  Where,  under  a  charter  of  a  vessel, 
the  charterer  put  a  cargo  on  board, 
and  then  took  it  out  and  refused  to 
fulfil  the  charter-party,  alleging  that 
it  had  been  violated  by  the  owner  of 


the  vessel,  and  the  charter-party  gave 
to  the  owner  a  lien  on  the  cargo  for  a 
breach  by  the  charterer :  Held^  that 
the  lien  attached  as  soon  as  the  car- 
go was  put  on  board,  and  that  the 
owner  could  libel  the  cargo  in  rein, 
in  tlie  Admiralty,  for  the  breach. 
The  Hermitage,  474. 

8.  Where  the  meaning  of  a  charter-par- 
ty is  clear,  a  claim  that  there  was  a 
mistake  in  it,  or  that  it  does  not  ex- 
press the  intent  of  tlie  parties,  cannot 
be  set  up  in  defence,  in  a  Buii  in  rem, 
in  the  Admiralty,  for  a  breach  of  it  id. 

See  Damages,  6. 


CIRCUIT  COURT. 

See  Administrator. 
Costs,  4. 
Evidence,  6. 
Injunction,  13. 
Jurisdiction,  1  to  5. 
Party,  5  to  7. 
Removai.. 
Treason,  7. 


CITATION. 
See  Appeal,  4,  6. 


COLLECTOR 

See  Costs,  1,  2, 
Duties. 
Forfeiture,  6  to  9. 


COLLISION. 

1.  "V^iore  two  steamboats  collided  in  a 
dense  fog,  in  the  harbor  of  New 
York,  each  going  at  the  same  rate  of 
speed,  and  no  fault  was  imputable  to 
either,  this  Court  dismissed  a  libel 
filed  to  recover  damages  caused  by 
the  collision.     The  Sylph,-  24 

2.  It  being  the  usage,  in  the  harbor  of 
NewYork,to  run  steamboats  in  thick 
weather,  the  Court  did  not  hold  that 
both  vessels  were  in  fault.  id. 

3.  If,  in  this  case,  one  of  the  vessels 
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had  been  at  anchor,  the  other  would 
have  been  charged  with  all  tlie  con- 
sequences of  the  disaster.  id. 

4.  Semhle^  that,  in  a  dense  fog,  vessels 
in  the  harbor  of  New  York  should 
anchor.  id, 

6.  So  long  as  the  custom  continues  of 
running  in  such  a  fog,  this  Ck>urt  will 
not  feel  bound,  in  case  of  a  disaster, 
to  discriminate,  with  any  very  great 
nicety,  as  to  the  degree  of  fault  im- 
putable to  the  one  or  the  other  of 
two  vessels  which  may  choose  to  en- 
counter the  hazards  of  the  navigation. 

id, 

6.  Where  the  proofs  in  a  collision  case 
were  contradictory  and  irreconcila- 
ble, seven  witnesses  having  been  ex- 
amined on  each  side  who  were  pres- 
ent at  the  collision,  and  the  case  was 
one  depending  altogether  on  the  cred- 
ibility of  witnesses,  this  Court  af- 
firmed the  decree  below,  which  was 
in  favor  of  the  libellant.  The  Samp- 
aofij  28 

7.  Where,  in  a  collision  case,  it  ap- 
peared that  several  of  the  bills  for 
repairs  to  the  injured  vessel  were  ex- 
aggerated, with  the  knowledge  and 
connivance  of  tlie  master,  if  not 
by  his  procurement,  with  a  view  to 
impose  upon  the  underwriters,  and 
the  District  Court  reduced  the  items 
to  the  lowest  estimate:  ffeldf  that 
such  reduction  was  proper.  id. 

8.  If  it  had  appeared  that  the  owner  of 
the  vessel  had  been  privy  to  or  con- 
cerned in  the  fraud,  it  would  have 
been  proper  to  reject  the  entire 
amount  of   the    exaggerated  bills. 

•    id. 

9.  As  a  general  rule,  in  order  to  put 
an  end  to  impositions  of  this  descrip- 
tion, the  owner  must  be  held  respon- 
sible for  the  acts  of  the  master,    id. 

10.  If,  in  this  case,  the  Court  below 
had  rejected  the  entire  amount  of 
the  bills  tainted  with  the  fraud,  this 
Court  would  have  upheld  such  deci- 
sion, id. 

11.  Any  ship-master  or  material  man 


conniving  with  the  master,  or  with 
the  agent  of  the  owner,  in  any  such 
fraud,  will  be  disabled  from  collect- 
ing any  portion  of  his  demand,     id. 

12.  A  vessel  which  is  condemned  in 
damages,  in  a  collision  case,  will  not 
be  allowed  salvage  for  rescuing  the 
other  vessel  from  sinking,  by  towing 
her  to  a  place  of  safety.     The  lola^  28 

13.  As  a  general  rule,  where  two  steam- 
tugs  are  both  of  them  endeavoring 
to  be  the  first  to  reach  a  sailing  ves- 
sel, for  tlie  purpose  of  taking  off  her 
passengers  or  towing  her,  the  tug 
which  first  arrives  to  speak  for  the 
employment,  is  entitled  to  its  posi- 
tion, and  the  other  tug  must  see  to 
it  that  a  collision  between  them  is 
avoided.    The  R.  L.  Mayhey^  88 

14.  Where,  on  a  libel  filed  to  recover 
damages  for  a  collision  between  two 
such  tugs,  such  privilege  of  position 
is  not  shown  in  favor  of  the  libelling 
tug,  the  libel  will  be  dismissed,     id, 

16.  Where  two  such  tugs  are  approach- 
ing a  vessel  for  such  purpose,  the  one 
approaching  in  the  wake  of  the  ves- 
sel's course,  has  no  superior  right,  by 
reason  of  that  fact  alone,  to  first 
speak  to  the  vessel,  over  the  other 
tug,  which  is  approaching  from  an- 
other direction.  id. 

16.  Where  a  collision  occurs  by  the 
wilful  fault  or  intentional  wrong  of 
both  parties,  the  damages  will  not  be 
apportioned,  but  the  libel  will  be 
dismissed.  id, 

17.  Where  a  tow  is  under  the  exclusive 
command  and  direction  of  the  mas- 
ter of  a  steam-tug  which  is  towing 
her,  her  owners  are  not  liable  for 
damages  caused  by  a  collision  occur- 
ring through  mismanagement  in  the 
navigation  of  the  tug.    The  Hector^ 

199 

18.  Where  a  steamer  and  a  sailing  ves- 
sel, before  a  collision  between  them, 
were  approaching  each  other  on  op- 
posite courses,  on  a  clear  star-light 
night,  nnd  the  lights  of  each  ap- 
proaching vessel  were  seen  by  the 
hands  on  the  other  several  miles  f^om 
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the  place  of  collision,  and  were  plain- 
ly in  sight,  and  observed  by  them 
from  the  time  they  were  first  seen 
until  the  collision  happened :  Held, 
that  it  was  the  duty  of  the  sailing 
Tessel  to  keep  her  course,  and  that  of 
the  steamer  to  adopt  the  proper 
measures  to  avoid  her.  T?ie  Ken- 
Utcky^  325 

19.  A  libel  for  a  collision  dismissed,  on 
a  conflict  of  testimony  as  to  which 
vessel  caused  the  collision  by  drift- 
ing against  the  other.  Butterfield  v. 
Boyd,  356 

20.  Even  if  it  appeared  that  the  re- 
spondent's vessel  drifted  against  the 
other,  the  burden  would  be  on  the 
libellant  to  show  that  the  drift  could 
have  been  prevented,  or  was  occa- 
sioned by  mismanagement.  id, 

21.  A  steamer  ought  not,  with  a  flood 
tide  tending  to  set  her  towards  a 
sailing  vessel  engaged  in  casting  off 
a  hawser  by  which  she  is  being 
towed  by  a  tug,  to  take  a  position  so 
near  to  the  sailing  vessel  that  a  col- 
lision will  ensue  from  drifting,      id. 

22.  A  steamer,  with  steam  up  and  sails 
set,  is  bound  to  make  an  effort  to 
avoid  a  collision  with  a  sailing  vessel, 
which  is  likely  to  result  from  drift- 
ing, id, 

23.  The  facts  in  this  case  made  it  one 
of  collision  by  inevitable  accident 
and  via  major,  resulting  from  the 
force  of  the  tide  and  of  running  ice. 
The  BroofOyn,  365 

24.  Circumstances  stated,  under  which 
one  of  the  colliding  vessels,  being  a 
steam  ferry-boat,  was  justified  in 
running  from  New  York  to  Brooklyn 
on  a  very  cold  night,  and  when  the 
East  river  was  full  of  broken  and 
running  ice,  and  in  persisting  in  at- 
tempts to  land  at  various  points  on 
the  Brooklyn  side.  id 

25.  Where  a  steamer  at  sea,  heading  to 
the  eastward,  discovered  an  object 
about  a  point  on  her  port  bow,  and 
immediately  ported  her  helm,  think- 
ing the  object  to  be  a  vessel  standing 
to  the  eastward,  and,  on  approaching 


nearer,  discovered  it  to  be  a  vessel 
under  sail,  but  could  not  determine 
how  it  was  standing,  and  still  kept 
her  helm  to  port,  and  then  discovered 
that  the  vessel  was  standing  by  the 
wind,  which  was  northwest,  but 
could  not  tell  on  which  tack,  and 
still  kept  her  helm  hard  to  port,  and 
then  discovered  that  the  vessel  was 
on  her  starboard  tack,  and  within  a 
minute  and  a  half  struck  her,  the 
steamer  not  having  slackened  her 
speed,  or  slowed  or  backed,  and  it 
appeared  that,  if  the  true  position  of 
the  vessel  had  been  known,  the 
steamer  would  have  starboarded  her 
helm  and  would  then  have  gone  clear : 
Held,  that  the  steamer  was  liable  for 
the  collision.    7%e  Hermann,        441 

26.  A  vessel  close-hauled  on  her  port 
tack  held  not  liable,  in  a  case  of  col- 
lision, for  keeping  her  course,  as 
against  a  vessel  having  the  wind 
free.  The  John  Stuart,  444 

27.  The  collision  having  occurred  on  a 
night  dark  and  hazy  and  drizzling 
with  rain,  and  the  vessels  not  hav- 
ing discovered  each  other  till  the 
collision  was  inevitable,  or  they  were 
so  near  as  to  prevent  the  adoption, 
with  deliberation,  of  any  proper 
measure  to  avoid  it,  and  the  close- 
hauled  vessel  having,  at  or  near  the 
moment  of  collision,  luffed  into  the 
wind,  while  the  vessel  having  the 
wind  free,  on  discovering  the  other 
vessel,  starboarded  her  helm :  Held, 
that  the  former  was  not  in  fault,  id, 

28.  A  vessel  which  has  the  wind  free, 
or  is  sailing  before  or  with  the  wind, 
must  get  out  of  the  way  of  a  vessel 
that  is  close-hauled;  and  it  is  the 
duty  of  the  close-hauled  vessel  to 
keep  her  course.  id, 

29.  Where,  on  appeal,  in  a  suit  in  rem 
in  Admiralty,  for  a  collision,  the 
question,  on  the  proofs,  was  a  close 
one,  as  to  which  vessel  was  in  fault, 
this  Court  refused  to  revise  the  de- 
cision of  the  District  Court.  The 
Florida,  470 

30.  A  speed  of  nine  miles  an  hour,  in 
the  East  river,  in  a  crowd  of  vessels, 
is  an  unreasonable  speed.  id. 


558 


INDEX. 


See  Damages. 

COMilERCE. 

See  OoxsTiTunONAL  Law,  1  to  9. 

COMMISSION. 

1.  Where  a  oommission  for  the  examin- 
ation of  witnesses  confers  the  power 
to  execute  it  upon  any  one  of  several 
commissiouerSf  it  may  be  executed 
by  one  of  them.     The  Griffin,       203 

See  Bottom BT,  3. 

DUTIKS,  29. 


COMMISSIONER. 

See  Commitment. 
Damages,  1,  2. 
Indictment,  9,  10, 


COMMITMENT. 

1.  A  commitment  of  a  prisoner  by  a 
Commissioner,  on  a  preliminary  war- 
rant for  examination,  should  be  for  a 
short  fixed  period  of  time,  and  not  for 
an  indefinite  time.  United  SkUes  v. 
Worms,  331 

2.  The  time  should  not  exceed  24  hours, 
except  for  special  cause  shown,  un- 
less requested  by  the  prisoner,     id. 

8.  The  Government  should  be  held  to 
diligence  in  producing  their  testi- 
mony, or  the  prisoner  should  be  dis- 
charged, id 


CONSIDERATION. 
See  Corporation,  6. 

CONSPIRACY.  . 
See  Treason,  1  to  6. 

CONSTITUTIONAL  LAW. 

1.  The  purpose  and  object  of  the  bridge 
across  the  Hudson  River  at  Albany, 
authorized  by  the  Act  of  the  Legis- 
lature of  New  York,  passed  April 
9th,  1866,  entitled,  ''  An  Act  author- 


izing the  construction  of  a  bridge 
across  the  Hudson  River  at  Albany," 
{St8.  Laws  1856,  chap,  146,)  were  not 
simply  the  transportation  of  railroad 
trains,  but.  in  addition,  the  accommo- 
dation of  the  public  in  general,  in 
travel  and  business,  by  the  use  of  it 
as  a  common  highway.  Siiliman  v. 
Hudwm  River  Bridge  Co.,  74 

2.  On  a  bill  filed,  allegmg  that  a  bridge 
constructed  according  to  the  direc- 
tions in  that  Act,  for  the  conveyance 
over  the  same  of  trains  of  railroad 
cars,  and  for  the  accommodation  of 
the  travelling  and  business  public  in 
general,  would  constitute  an  obstruc- 
tion of  the  free  navigation  of  the 
river,  within  the  meaning  of  the  Con- 
stitution and  of  tlie  Acts  of  Con- 
gress securing  a  right  to  the 
enjoyment  of  the  same,  the  question 
presented  on  a  motion  for  a  provis- 
ional injunction,  before  the  erection 
of  tlie  bridge  is  actually  commenced, 
is,  whether  a  case  is  presented  which 
calls  upon  the  Court  to  interfere  and 
arrest  the  erection  of  the  bridge,  un- 
til an  opportunity  is  afforded  *  for  a 
more  full  examination  of  witnesses, 
and  a  more  mature  consideration  of 
the  alleged  obstruction.  id, 

3.  In  a  case  of  that  kind,  the  work  con- 
templated ought  10  be  promptly 
enjoined,  if  there  be  any  reasonable 
ground  for  believing  that  the  bridge 
may  finally  be  held  an  obstruction, 
and  hence  subject  to  be  abated,  as 
the  expense  and  loss  to  the  defend- 
ants may  otherwise  be  heavy  and 
ruinous.  id. 

4.  In  the  present  case,  the  legal  right 
of  the  plaintiff  to  a  free  and  unob- 
structed navigation  of  the  Hudson 
River  being  clear,  and  the  defence 
being  that  the  bridge  contemplated 
would  not  substantially  obstruct  or 
impede  such  right,  and  the  Court  be- 
ing in  doubt  whether  the  erection  of 
the  bridge  in  the  mode  provided  by 
the  Act,  in  connection  with  the  pow- 
ers conferred  in  the  use  of  it,  would 
not  be  a  serious  or  material  obstruc- 
tion to  the  free  navigation  of  the 
river,  the  Court  enjoined  tlie  proceed- 
ings in  the  erection  of  the  bridge  un- 
til the  final  hearing  of  the  case,    id. 
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5.  The  real  question  in  the  case  stated 
to  be,  whether  or  not,  regarding 
the  probable  travel  and  transporta- 
tion across  tlie  bridge  by  railroad 
cars  and  as  a  common  higliway,  and 
also  the  business  depending  upon  the 
free  navigation  of  the  river,  up  and 
down,  at  the  place  where  the  bridge 
is  to  be  erected,  the  draw  or  draws 
provided  for  will  furnish  reasonable 
means  to  prevent  the  navigation 
from  being  seriously  or  materially 
impaired.  id. 

6.  Another  question  involved  stated  to 
be,  how  far  the  personal  duties  and 
obligations  imposed  by  the  charter  of 
a  bridge  upon  its  grantees,  to  remove 
obstructions  to  navigation  occasioned 
by  Its  erection,  should  be  taken  into 
account  in  determining  the  question 
of  its  lawfulness.  id. 

7.  Another  question  stated  to  be.  how 
far  the  business  of  commerce  upon 
the  rivers  of  the  country  is  to  yield 
to  the  convenience  and  accommoda- 
tion of  the  conveyance  of  passengers 
upon  railroads.  id. 

8.  The  navigation  between  different 
ports  upon  a  public  river  within  the 
same  State,  comes  witliin  the  power 
to  regulate  commerce  "among  the 
States."  id. 

9.  The  power  conferred  by  the  Consti- 
tution upon  Congress  to  regulate  com- 
merce, is  paramount  to  the  power  in 
a  State  to  authorize  the  building  of  a 
bridge  across  a  public  river  navi- 
gable from  the  sea.  id. 

10.  The  law  of  the  State  of  New  York, 
(Laws  of  1855,  chap.  37,)  which  pro- 
vides that  all  persons  doing  business 
in  the  State  as  merchants,  bankers  or 
otherwise,  and  not  residents  of  the 
State,  shall  be  assessed  and  taxed  on 
all  sums  invested  in  said  business, 
the  same  as  if  they  were  residents  of 
the  State,  is  not  a  violation  of  the 
Constitution  of  the  United  States,  or 
otherwise  illegal  or  void.  Dutr  v. 
Small,  263 

1 1 .  The  provision  of  such  law,  that  the 
tax  on  the  personal  estate  of  sucli 
non-residents  may  "  be  collected  from 


the  property  of  the  firms,  persons 
or  associations  to  which  they  sever- 
ally belong,"  cannot,  on  a  bill  filed  by 
a  non-resident  member  of  a  firm  do- 
ing business  in  the  State,  to  restrain 
the  collection  of  such  tax,  to  which 
bill  the  other  members  of  the  firm 
are  not  made  parties,  be  questioned 
as  to  its  validity.  id. 

12.  A  portion  of  a  law  may  be  invalid, 
while  another  portion  of  it  is  valid. 

id. 

13.  The  right  of  the  plaintiff,  and  the 
serious  character  of  the  injury,  ought 
to  be  clearly  established  by  a  trial  at 
law,  or  otherwise,  before  a  Court  of 
the  United  States  should  grant  an  in- 
junction to  restrain  the  construction 
of  a  bridge  authorized  by  an  Act  of 
the  Legislature  of  the  State  in  which 
it  is  proposed  to  be  erected.  {Per 
Hall,  J.)  JSiUimanY.  Hudson  River 
Bridge  Co.,  395 

14.  The  question,  whether  the  bridge 
proposed  to  be  constructed  in  this 
case,  one  over  the  Hudson  River  at 
Albany,  would  materially  obstruct 
navigation,  discussed.  {Jper  Hall, 
J.)  id. 

15.  In  the  present  case,  the  extent  of 
the  threatened  injurj',  and  of  the 
public  benefit  to  be  secured  by  the 
erection  of  a  bridge,  may  be  proper 
subjects  of  inquiry,  and  a  remedy  by 
injunction  should  not  be  afforded  un- 
less the  impending  injury  is  irrepa- 
rable, and  the  right  of  the  plain tifi* 
free  from  serious  doubt.  (Per  Hall, 
J.)  id. 

16.  The  mere  grant  of  power  by  the 
Constitution  to  Congress,  to  regulate 
commerce  among  the  several  States, 
is  not,  per  se,  and  without  any  exer- 
cise of  the  power  by  Congress,  an 
absolute  inhibition  of  all  State  legis- 
lation which  may  interfere  with  or 
aflfect  the  inter-State  commerce  of 
the  United  States.     (Pat  Hall,  J.) 

id. 

17.  The  States  retain  the  pdwer  to  leg- 
islate in  regard  to  turnpike  roads, 
railroads,  bridges,  ferries,  and  the 
public  health,  and  generally  in  regard 
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to  the  internal  commerce  and  police 
of  the  State.    {Per  Hall,  J.)        id 

1 8.  The  construction  of  a  bridge  in  tliia 
case,  it  being  authorized  by  an  Act 
of  the  Legislature  of  New  York,  can- 
not be  restrained  by  this  Court,  by 
injunction,  unless  the  provisions  of 
the  Act  are  repugnant  to  the  Consti- 
tution or  laws  of  the  United  States, 
or,  unless  the  bridge,  if  erected, 
would  practically  conflict  with  and 
abridge  the  rights  to  which  the  plain- 
tiff is  entitled  under  the  laws  of  the 
United  States.    (P«r  Hall,  J.)      id. 

19.  The  extent  of  the  plaintiff's  rights, 
as  the  holder  of  a  coasting  license, 
granted  under  the  Act  of  Fecruary 
latli,  1793,  (1  U.  8.  8taL  at  Large, 
306,  §  4,)  discussed.     (Per  Hall,  J.) 

id. 

20.  The  cases  of  Gibhons  ▼.  Ogdm,  (9 
Wheaton,  I,)  WiUsonY.  The  BlacJdnrd 
Oreek  Marsh  Co,,  (2  PeUrs,  246,)  and 
The  State  of  Pennsylvania  v.  The 
Wheeling  and  Belmont  Bridge  Co,, 
(13  Hoto.,  618,  and  18  How.,  421,) 
considered.    {Per  Hall,  J.)  id. 

21.  The  power  of  deciding  between  the 
conflicting  interests  of  river  naviga- 
tion and  of  transportation  across  nav- 
igable rivers  by  permanent  struc- 
tures, is  a  legislative  and  not  a  judi- 
cial power.    {Per  Hall,  J.)  id. 

22.  The  Legislature  of  a  State  may,  in 
tlie  absence  of  any  restraint  by  Con- 
gressional legislation,  authorize  the 
erection  of  a  bridge  over  its  naviga- 
ble waters.     {Per  Hall,  J.)  id. 

23.  Congress  can  prohibit  the  erection 
of  the  bridge  in  this  case,  or  pre- 
scribe what  facilities  it  shall  afford 
for  the  navigation  of  the  river ;  but, 
in  the  absence  of  Congressional  legis- 
lation, the  law  of  the  State  must  gov- 
ern, and,  unless  the  legislation  of  the 
State  conflicts  with  that  of  Congress, 
or  with  the  Constitution  of  the  Uni- 
ted States,  tliis  Court  has  no  author- 
ity to  annul  the  legislation  of  the 
State  by  the  restraining  process  of 
injunction.    Per  Hall,  J.)  id. 

24.  See  the  opinion  of  Nelson,  J.,  {ante, 
V.  76.)  id. 


CONSUL. 
See  JuBiSDicnoK,  1. 


CONTEMPT. 


See  EvTDBNCB,  13. 


OONVEYACNE. 

See  Real  Estate,  1  to  4. 
Partner,  2,  3. 

COPYRIGHT. 

1 .  Under  section  4  of  the  Copyright  Act 
of  February  3d,  1831,  (4  U.  &  StaL 
at  Large,  437,)  in  order  to  secure  a 
copyright  to  a  book,  a  printed  copy 
of  its  title  must  be  deposited  in  the 
proper  Clerk's  office,  before  its  publi- 
cation, and,  within  three  months  after 
its  publication,  a  copy  of  it  must  be 
delivered  to  such  Clerk,  Struve  v. 
Schwedler,  23 

2.  The  plaintiff,  an  artist,  accompanied 
The  Expedition  to  Japan, fitted  out  by 
the  United  States  Government,  as  a 
master's  mate,  and  signed  the  ship- 
ping articles,  and  received  pay  in 
that  capacity,  with  the  distinct  under- 
standing that  all  sketches  and  draw- 
ings he  might  make  were  to  be  the 
exclusive  property  of  the  Govern- 
ment. He  made  sl^etches  and  draw- 
ings which  were,  on  his  return,  incor- 
porated, with  his  assent,  in  a  report 
of  the  Kxpedition,  made  to  the  Navy 
Department,  and  Congress  ordered  a 
large  number  of  copies  of  the  report, 
containing  prints  and  engravings 
made  from  such  sketches  and  draw- 
ings, to  be  published  for  distribution. 
Afterwards,  the  plaintiff  undertook 
to  obtain  a  copyright  for  some  of  the 
prints  and  engravings  so  incorpora- 
ted in  the  report  to  the  Navy  De- 
partment: Ildd,  that  he  was  not 
autlior  or  proprietor  of  the  prints 
and  engravings,  in  such  a  sense  as  to 
be  capable  of  acquiring  an  exclusive 
right  to  the  same,  at  the  time  he  un- 
dertook to  do  so,  and  that  they  had 
been  given  to  the  public.  Heine  v. 
AppUton,  126 
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3.  But,  in  this  case,  even  if  the  plain- 
tiff were  the  proprietor  of  the  copy- 
right of  the  prints  and  engravings  in 
question,  he  had  been  employed  and 
paid  by  the  defendants  to  prepare 
some  of  the  prints  for  publication  by 
them,  and  he  could  not  now  be 
allowed  to  ask  that  the  sale  of  the 
prints  he  hnd  so  prepared  should  be 
stopped  by  injunction.  id. 

See  Injuncjtion,  26,  27. 


CORPORATION. 

1.  The  treasurer  of  a  corporation,  who 
is  held  out  to  the  world  as  tlie  proper 
agent  to  whom  a  payment  to  the 
corporation  is  to  be  made,  is  the 
proper  agent  to  whom  notice  is  to  bo 
given  as  to  the  purpose  for  which 
the  payment  is  made.  Keio  Eng- 
land Car  Spring  Co.  v.  Union  India 
Bubber  Co.,  1 

2.  Circumstances  stated,  under  which 
a  corporation  is  not  penpitted  to  set 
up  a  neglect  of  duty  by  its  agent,  to 
show  its  want  of  knowledge  of  facts 
the  knowledge  of  which  was  commu- 
nicated to  its  agent.  id. 

3.  Where  a  notice  is  required  to  be 
given  to  a  corporation,  it  is  sufficient 
to  give  such  notice  to  its  treasurer 
and  managing  agent,  at  its  office; 
and  it  is  not  necessary  to  give  it  to 
the  directors  of  the  corporation, 
when  assembled  for  the  transaction 
of  business.  id. 

4.  A  corporation  can  waive  a  right,  and 
can  be  estopped  from  saying  that  it 
has  not  waived  it.  id. 

5.  The  doctrine  of  estoppel  considered, 
in  reference  to  a  corporation  which 
receives,  through  its  agent,  a  portion 
of  the  consideration  money  for  the 
sale  of  property  in  which  it  is  inter- 
ested, and  afterwards  endeavors  to 
prevent  the  full  operation  of  such 
sale.  id. 

6.  A  corporation  formed  under  the 
Oeneral  Manufacturing  law  of  New 
York,  passed  February  17th,  1848, 
{Laws  of  1848,  chap.  40,)  is,  by  the 
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2d  section  of  that  Act,  authorized  to 
purchase  by  its  corporate  name,  such 
real  estate  as  is  necessary  to  enable 
it  to  carry  on  its  operations,  but  is 
forbidden,  by  the  same  section,  to 
"  mortgage  the  same  or  give  any  lien 
thereon."     Cox  v.  Gotddj  341 

7.  Where  such  a  corporation  authorizes 
its  agent  to  make  such  purchase  for 
its  benefit  and  on  its  account,  and 
the  real  estate  is  conveyed  to  the 
agent,  and  he  gives  a  bond  and  a  mort- 
gage on  it  in  his  own  name,  for  the 
purpose  of  evading  the  provisions  of 
such  2d  section,  the  statute  is  violated, 
and  an  agreement  by  the  Company 
to  indemnify  the  ag^nt  against  all 
liability  by  reason  of  the  transaction, 

•is  void  as  against  an  innocent  stock- 
holder in  the  Company.  id. 

8.  Under  the  24th  section  of  the  said 
Act,  which  provides  that  "  no  stock- 
holder shall  be  personally  liable  for 
the  payment  of  any  debt  contracted 
by  any  Company  formed  under  this 
Act,  which  is  not  to  be  paid  within 
one  year  from  the  time  the  debt  is 
contracted,"  if  such  agreement  by 
the  Company  to  indemnify  the  agent, 
and  the  payment  of  money  by  the 
agent  on  hid  bond,  constitute  the 
agent  a  creditor  holding  a  debt  which 
may  be  enforced  aeainst  an  individ- 
ual stockholder,  such  debt  was  con- 
tracted not  when  audi  payment  was 
made  by  the  agent,  but  when  such 
agreement  to  indemnify  was  made 

^  by  the  Company.  id. 

See  Injunction,  4. 
Jurisdiction,  3  to  5. 
Party,  6,  8. 


COSTS. 

1.  In  a  si^it  brought  in  a  State  Court, 
to  recover  back  an  excess  of  duties 
paid  to  a  Collector,  and  removed  to 
this  Court,  where  the  plaintiff  re- 
covers here  under  $500  and  over  $50, 
and  the  case  is  one  in  which  the 
plaintiff  would  have  recovered  costs 
in  the  State  Court,  if  the  suit  liad 
not  been  removed,  he  is  entitled  to 
recover,  in  this  Court,  the  costs  of ^ 
the  suit  in  this  Court,  although,  if  the 
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suit  had  been  originally  brought  in 
this  Court,  he  would  hare  recovered 
no  costs.     Field  v.  ScheJl,  436 

2.  Neither  a  docket  fee,  nor  anj  item 
of  costs,  is  taxable,  on  a  reference  to 
the  Collector,  in  a  suit  to  recover 
back  an  excess  of  duties,  to  adjust 
the  amount  of  the  recovery,  nor  are 
any  costs  taxable  for  such  adjust- 
ment *^ 

3.  Th6  District  Court,  on  dismissing  a 
libel  for  want  of  jurisdiction,  has  no 
power  to  award  costs  against  the  li- 
bellant     The  McDonald,  477 

4.  Where  the  District  Court  dismissed 
a  libel  for  want  of  jurisdiction,  and 
awarded  costs  against  the  libellant, 
and  this  Court,  on  an  appeal  by  the 
libellant  from  the  whole  decree, 
affirmed  so  much  of  it  as  dismissed 
the  libel  and  reversed  so  much  of  it 
as  awarded  costs,  no  costs  of  this 
Coart  were  allowed  to  either  party. 

id. 

See  Champerty,  1  to  3. 
Charter-Party,  3. 
Duties,  37. 
Injunction,  23. 
Practice,  3  to -6,  9. 
Salvage,  6. 
Waiver,  3,  4. 


D 


DAMAGES. 

L  Where,  in  a  collision  case,  a  Com- 
missioner allowed,  as  damages,  $800, 
for  the  difference  between  the  value 
of  the  Ubellaut's  vessel  after  she  was 
repaired  and  her  value  before  the 
injury,  this  Court,  on  all  the  facts, 
disallowed  the  item,  holding  that  she 
was,  after  being  repaired,  in  as  good 
a  condi  tion  as  before  the  inj uiy.  The 
Isaac  Newian,  21 

a.  Where  an  item  of  $465,  and  interest 
on  it,  was  allowed  by  the  Commis- 
sioner, for  loss  of  the  earnings  of  the 
vessel  during  her  detention  for  re- 

^  pairs,  upon  the  mere  opinion  of  her 


master  and  mate,  the  claimant  mtro- 
ducing  no  testimony  on  the  point: 
Beldj  that  such  opinion  was  incompe- 
tent evidence.  But,  as  the  expense 
of  sending  the  report  back  would 
probably  equal  if  not  exceed,  any 
abatement  in  the  amount,  the  Court 
allowed  the  item  to  stand,  deducting 
the  interest  on  it.  *»• 

3.  On  a  claim  for  demurrage,  in  a  case 
of  collision,  for  the  loss  of  employ- 
ment suffered  by  the  injured  vessel 
while  undergoing  repairs,  specula- 
tive and  conjectural  opinions  as  to 
the  probability  of  her  employment 
and  the  amount  of  her  earnings,  if 
employed,  are  too  uncertain  to  form 
the  basis  of  any  allowance  for  the 
detention.     The  R  L.  Maybey,     439 

4.  In  the  case  of  a  tug,  the  proper  in- 
quiry is  as  to  what  she  could  have 
been  chartered  for  per  day,  in  the 
business  of  towing,  regard  being  had 
to  the  market  price.  •»• 

5.  A  charge  for  lay  days  in  a  charter- 
party  furnishes  no  test  to  determine 
the  damages  for  detention  during 
the  repair  of  a  vessel,  in  a  case  of 
collision.     77it  Ilennann,  441 

See  Charter-Party,  I  to  3.  * 

Collision,  7  to  11,  16,  17. 
Interest. 
Party,  1. 
Pleading,  7. 


DECLARATION. 
See  Pleading,  6,  7. 

DECREE. 

See  Equity,  1  to  4. 

Ikpribonmbnt  for  Debt. 

DEED. 
See  Agreement,  2  to  8. 

DEFENDANT. 
SeeBxrnBSj  43. 
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I1CPRI8ONMBNT  FOR  Debt. 
Injunction,  1  to  4. 
Practice,  8. 
Removal,  1  to  4. 
Revivor. 


DEMURRAGE. 

See  Charter-party,  4,  5. 
Damages,  3,  4 


DEMURRER. 

See  Indictment,  8,  9,  13. 
Pleading,  6,  7. 


DEPOSITION. 
See  Evidence,  1,  2,  •?  to  10. 

DEVISE. 

See  Patents,  3  to  5. 
Real  Estate,  5  to  8. 

DIRECTOR. 

See  Corporation,  3. 
Party,  6. 

DISCLAIMER. 
See  Patents,  36. 

DISTRICT  ATTORNEY. 
See  Indictment,  14  to  17. 

DISTRICT  COURT. 

See  Costs,  3,  4. 

Imprisonment  for  Debt. 

DRAWINGS. 
See  Patents,  17  to  20. 

DUTIES. 
1.  Setrible^  that  the  term,  "  a  manufac- 


ture of  hemp,"  used  in  a  Tariff  Act. 
cannot  properly  include  an  article 
generally  known  in  commerce  as 
"hemp  carpeting,"  but  in  the  manu- 
facture of  which  no  material  is  used 
which  is  in  fact  hemp,  or  is  so  called 
in  commercial  parlance.  Booster  v. 
MaxweU^  32 

2.  Where  30  per  cent  duties  were 
charged  on  an  article,  under  Schedule 
C  of  the  Tariff  Act  of  July  30th, 
1846,  (9  a  S.  Stat,  ai  Large,  44,  45,) 
as  being  "carpeting,"  and,  on  the 
payment  of  the  duties,  a  protest  was 
made,  claiming  that  the  article  was 
non-enumerated,  and  subject  to  a  du- 
ty of  20  per  cent,  under  the  Act,  and 
on  the  trial  of  a  suit  to  recover  back 
the  excess,  the  jury  found  that  the 
article  was  "  a  manufactureof  hemp," 
on  which,  under  Schedule  E  of  the 
Act,  the  duty  was  20  per  cent. :  Held, 
that,  as  the  jury  found  that  the  arti- 
cle was  an  enumerated  one,  the  pro- 
test was  insufficient.  id. 

• 

3.  A  clause,  in  these  words,  "  and  here- 
by protest  on  all  future  entries  of  the 
same  goods,"  added  at  the  end  of  a 
protest,  cannot  have  any  effect  as  a 
prospective  protest,  to  aid  an  insuffi- 
cient specific  protest,  subsequently 
made.  -  id. 

4.  Whether  such  a  sweeping  prospect- 
ive protest  ought  to  be  held  good,  in 
respect  to  entries  at  such  a  port  as 
New  York,  under  the  Act  of  Febru- 
ary 26th,  1846,  (5  U.  S  Stat  at  Large, 
72Y,)  quere.  id. 

5.  Tlie  case  of  Marriott  v.  Briine  (9 
How.  619)  was  peculiar,  and  should 
not  be  extended.  id 

6.  Where  the  article  in  the  entry  in 
which  such  prospective  protest  was 
made,  was  described  therein  as  "  lin- 
ens," "hemp  covering,"  and  "jute 
rove : "  Hdd,  that  such  prospective 
protest  could  not  apply  to  a  sub- 
sequent entry,  without  protest,  of 
the  same  article  as  "linens,"  or  as 
"  hemp  carpet  covering,"  or  as  "hemp 
carpeting : "  but  that  it  was  sufficient 
to  cover  a  subsequent  entry,  without 
protest,  of  the  same  article,  as  'jute 
rove,"  the  two  importations  being 
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within  three  weeks  of  each  other,  and 
no  protest  having  been  made  on  anj 
intermediate  importation  of  the  ar- 
ticle, id. 

7.  Where,  after  such  prospective  pro- 
test was  made,  five  successive  imppr- 
tations  of  the  same  article  were  made 
and  entered,  with  specific  protests, 
some  of  which  were  sufficient  and 
some  insufficient,  and  afterwards  im- 
portations of  it  were  made  and  en- 
tered without  protest:  Held,  that 
such  prospective  protest  could  not 
extend  to  these  last  importations,  id. 

S.  A  specific  protest  which  does  not 
refer  to  or  affirm  a  prior  prospective 
protest,  must  be  regarded  as  evidence 
of  the  abandonment  of  all  grounds 
of  objection,  except  those  distinctly 
stated  in  the  specific  protest,  at  least 
in  regard  to  the  entry  to  which  the 
specific  protest  applies.  id. 

9.  JdembU^  that  the  proviso  which  con- 
cludes the  8th  section  of  the  Tariff 
Act  of  July  30th,  1846,  (9  U.  8.  SiaL 
at  Large,  43,)  was  not  repealed  by 
the  Act  of  March  3,  1851,  (9  Id.  629,) 
and  that  such  proviso  applies  to  en- 
tries made  without  any  increase  in 
tlie  valuation  given  in  the  invoice,  as 
well  as  to  those  in  which  an  addition 
has  been  made  to  the  invoice  under 
the  provisious  of  that  section.  Lillie 
v.  Redjidd,  41 


10.  Where  a  fraud  was  committed  on 
an  importer  of  segars,  by  the  manu- 
facturer of  them,  by  invoicing  them 
erroneously  as  to  their  grades,  and 
the  duties  were  deposited  on  the  val- 
uation in  tlie  invoice,  and  the  Gov- 
ernment appraisers  decided  that  the 
fraud  had  been  committed,  and  that 
the  invoice  should  be  reduced  ac- 
cordingly, but  tlie  Collector  refused 
to  permit  the  reduction,  because  the 
Secretary  of  tlie  Treasury,  af\«r  cor- 
respondence on  the  subject.  Would 
not  authorize  it,  and  exacted  duties 
on  the  invoice  value,  and  tiie  entries 
were  then  acyusted  and  liquidated 
under  a  protest  annexed  to  a  copy  of 
the  appraisers'  report  setting  forth 
the  error  in  the  grades,  the  protest  re- 
ferring to  the  report  and  the  corre- 
spondence :  Held,  that  the  Collector 


ought  to  have  allowed  the  error  to  be 
corrected,  and  that  the  protest  was 
sufficient,  and  was  made  in  lime.   id. 

11.  Under  the  Act  of  February  26th, 
1845,  (5  U.  8.  Sua.  at  Large,  727,)  a 
protest  **  against  paying  40  per  ctni. 
duty  on  rosewood  furniture,  believ- 
ing it  should  pay  30  per  cent,  as  cabi- 
net furniture."  cannot  be  extended  to 
embrace  other  articles,  or  furniture 
of  other  woods,  or  furniture  of  rose- 
wood and  other  woods  combined, 
where  such  other  woods  form  so  larg^ 
and  so  conspicuous  a  part  ot  the  fur- 
niture as  to  require  it  to  be  dussed, 
in  commercial  transactions,  by  some 
other  name  than  merely  "rosewood 
furniture."    Fonsot  v.  Maxwell,      43 

12.  Under  the  Act  of  February  26th, 
1845,  (5  U.  &  Stat  at  Large,  727,)  to 
entitle  a  plaintiff  lo  recover  back 
from  a  Collector  money  paid  as  du- 
ties, he  €uu8t  establish  three  facts: 
1.  That  the  duties  were  not  author- 
ized by  law :  2.  That  he,  at  or  before 
the  payment  of  the  duties,  made«a 
protest  in  writing,  setting  forth  dis- 
tinctly and  si>eciticaily  the  grounds 
of  objection  to  the  payment  of  the 
duties:  3.  That  the  payment  was 
made  in  order  to  enable  him  to  ob- 
tain possession  of  the  goods  upon 
which  the  duties  were  imposed. 
Drake  Y.  Jiedfield,  J 16 

13.  Where  an  excess  of  duties  is  paid 
under  protest,  after  possession  has 
been  obiained  by  the  importer  of  the 
goods  on  which  the  excess  is  paid, 
such  excess  canui't  be  recovered 
back  from  the  Colleotor.  id, 

14.  An  anchor  and  chain  cable,  which 
is  bona  fide  a  part  of  the  equipments 
and  appurtenances  of  an  American 
vessel,  is  not,  on  being  brought  by 
her  to  the  United  States,  subject  to 
duty,  under  the  revenue  laws  of  the 
United  States.   Weld  y.  Maxwell,  136 

15.  If  an  anchor  and  chain  cable  is  pur- 
chased abroad,  by  an  American  ves- 
sel, to  supply  the  place  of  one  which 
has  become  unseaworthy,  from  any 
cause,  after  the  sailing  of  the  vessel 
from  a  port  of  the  United  States,  and 
if  such  purchase  is  made  bona  fide 
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for  the  use  of  the  vessel,  and  not  to 
sell  it  ag^ain  as  merchandise,  and  if  it 
is  used  for  the  vessel,  then  it  is  bona 
fide  a  part  of  the  equipments  and  ap- 
purtenances of  the  vessel,  and  not 
subject  to  duty,  upon  its  being  im- 
ported into  the  United  States.       id, 

16.  To  be  merely  used  as  a  part  of  the 
,  equipments  and  appurtenances  of  the 

vessel  is  not  sufficient  to  change  the 
character  of  the  articles,  and  to  con- 
vert them  from  goods,  wares,  and 
merchandise  into  a  portion  of  the 
vessel.  Tliey  must  also  be  bona  fide 
such  a  part,  under  a  necessity  not  oc- 
casioned by  any  fault  of  her  master 
or  owners  in  not  properly  equippmg 
her  originally  for  her  voyage.        id. 

17.  Where  a  bond  for  the  payment  of 
duties  was  given  on  a  warehouse 
entry,  on  the  importation  of  g^ods, 
and  it  turned  out  that  some  of  the 
goods  covered  by  the  bond  were  not 
imported  into  the  country,  and  a  re- 
mission of  the  duties  on  those  goods 
was  refused  by  the  Treasury  Depart- 
ment, because  the  application  was  not 
made  within  a  year  after  the  impor- 
tation, and  the  importer  then  paid, 
under  protest,  the  duties  on  the  miss- 
ing goods,  to  avoid  a  suit  on  the 
bond :  Held,  that  ho  could  not  reco- 
ver back  the  duties  thus  paid.  Mar- 
shaU  V.  Bedfield,  221 

18.  The  payment  was  voluntary,  and 
was  not  made  in  order  to  obtain  the 
possession  of  any  goods,  within  the 
Act  of  February  26th,  1845,  (6  IT.  S. 
Stat,  at  Large,  727.)  id. 

19.  The  3d  section  of  the  Act  of  March 
3d,  1851,  (9  U.  8.  Slat.  atLarge,  630,) 
in  regard  to  reappraisals  of  imported 
goods,  applies  to  all  goods,  as  well 
those  imported  by  their  manufactu- 
rer, as  those  imported  by  their  pur- 
cl  laser.     Bannendahl  v.  Re^ld,  223 

20.  The  1 7th  section  of  the  Act  of  Au- 
gust 30th,  1 842,(5.  U.  S  Stat,  at  Large, 
564,)  authoris&cs  the  imposition  of  a 
penalty  of  50  per  cent,  for  the  under- 
valuation of  any  goods  imported, 
other  tlian  those  purchased,  which 
latter  are  provided  for  by  the  8th 
section  of  the  Act  of  July  30th,  1846, 


(9  Id.,  43,)  which  imposes  a  penalty 
of  20  per  cent,  on  their  appraised 
value.  id. 


21.  Where  an  excess  of  duties,  which 
had  been  exacted  by  a  Collector,  was 
repaid,  but  without  Interest,  and  the 
payment  was  accepted :  Held,  that  a 
separate  suit  for  the  interest  on  the 
excess  could  not  afterwards  be  main- 
tained, even  though  the  party,  at  the 
time  of  receiving  the  principal, 
claimed  to  reserve  his  right  to  the 
interest.    Biley  v.  MaxweU,         2  7 

22.  Under  the  tariff  Act  of  Julv  30th, 
1846,  (9  U.  S,  Stat,  at  Large,  46, 
oolored  hosiery,  consisting  of  gloves, 
stockings,  and  the  like,  composed 
wholly  of  cotton,  sometimes  colored 
in  tlie  piece,  and  sometimes  in  the 
yarn,  before  being  made  up  or  man 
ufactured,  and  either  printed,  paint- 
ed, or  dyed,  was  classed  under  sched 
ule  E,  as  '*  caps,  gloves,  lejrgins,  mits, 
socks,  stockings,  wove  shirts  and 
drawers,  made  on  frames,  composed 
wholly  of  cotton,  worn  by  men,  wom- 
en, and  children,"  and  subject  to  a 
duty  of  20  per  cent,  ad  valorem.  The 
1st  section  of  the  tariff  Act  of  March 
3d,  1857,  {llU.S  Stat,  at Large,\92;) 
reduced  the  duty  upon  articles  in 
schedule  E  of  the  Act  of  1846,  to  15 
per  cent.,  *'  with  such  exceptions  as 
are  hereinafter  made."  The  2d  sec- 
tion provided, that  "all  manufactures 
composed  wholly  of  cotton,  which 
are  bleached,  printed,  painted,  or 
dyed,  &a,"  should  be  transferred  to 
schedule  C  in  the  Act  of  1 846,  which 
schedule  was,  under  that  Act,  subject 
to  30  per  cent,  duty,  but  was  reduced, 
by  the  Act  of  1857,  to  24  per  cent: 
Held,  that  the  colored  hosiery  was 
transferred  by  tlie  Act  of  1857  to 
schedule  C  in  tlie  Act  of  1846,  and 
was  subject  to  24  per  cent,  duty,  and 
did  not  remain  under  schedule  E  of 
the  Act  of  1846,  so  as  to  be  subject 
to  only  16  per  cent.  duty.  Beimer  v. 
ScheU,  .      328 

23.  It  seems  that,under  the  5th  section 
of  the  Act  of  1857,  an  importer  can- 
not institute  a  suit  against  a  Col- 
lector, to  recover  an  excess  of  duty, 
or  a  penalty  paid  for  alleged  under- 
valuation, without  having  first  ap- 
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pealed  to  the  Secretary  of  the  Treas- 
ury according  to  the  requirements  of 
that  section.  id. 


24.  Where  goods  are  entered  at  too  low 
a  rate  of  duty,  and  are  warehoused 
and  the  duty  secured,  the  Collector 
has  a  right,  when  the  goods  are  with- 
drawn from  warehouse,  to  exact  the 
higher  and  proper  rate  of  duty.     id. 

25.  Ghmese  coin,  known  in  China  as 
"  copper  cash,"  composed  of  copper 
and  lead,  and  copper  and  nickel,  and 
used  in  China  as  money  by  count,  is 
not  entitled  to  be  imported  into  this 
country  free  of  duty,  under  schedule 
I  of  the  tariff  Act  of  July  30th, 
1846,  (9  U.  &  Stat,  at  Large,  49,)  as 
"  coins,  gold,  silver  and  copper,"  un- 
less it  is  imported  to  be  used  as  a 
part  of  the  currency  of  this  country, 
or  is,  at  the  time  of  its  importation, 
a  part  of  such  currency.  Crocker  v. 
Bedfield,  378 

26.  Otherwise,  it  is  chargeable  with  a 
duty  of  five  per  cent.,  under  Schedule 
H  of  said  Act,  as  ''  copper,  when  old, 
and  tit  only  to  be  remanufactured."i(i 

27.  Where  money  is  paid  for  duties  on 
imports,  before  a  protest  against  such 
payment  is  made,  the  duties  cannot 
be  recovered  back.  id. 

28.  And,  where  money  is  deposited 
with  a  Collector  of  customs,  where- 
with to  pay  the  duties  when  they 
shall  be  ascertained,  and  the  duties 
are  afterwards  ascertained,  and  then 
a  protest  is  made  against  the  pay- 
ment, the  protest  is  too  late,  the 
money  not  having  been  paid  com- 
pulsorily,  in  order  to  get  possession 
of  the  goods.  id. 

29.  Wliere  the  usual  charge  for  com- 
missions on  goods  purchased  in 
China  was  two  per  cent. :  Held,  that 
it  was  erroneous  for  the  Custom- 
House,  on  the  entry  of  such  goods  in 
this  country,  on  their  Importation,  to 
increase  the  charge  for  commissions. 
Riesse  v.  Redfieid,  381 

30.  The  market  value  at  the  port  of 
exportation  is  to  be  taken  as  the  price 
of  the  goods,  and,  where  a  purchaser 


has  had  a  discount  allowed  to  him  on 
his  purchase,  he  is  not  entitled  to 
have  such  discount  deducted  from 
the  invoice  value  of  the  goods,      id. 

31.  Where  the  appraisers,  on  the  entry 
of  goods,  did  not  raise  their  invoice 
value,  but  added  thereto  an  arbitrary 
and  fictitious  charge  for  export  duty 
at  the  port  of  exportation:  Hdd, 
that  such  addition  was  erroneous,  id, 

32.  Under  the  8th  section  of  the  Tariff 
Act  of  July  30th,  1846,  (9  U.  8.  8taL 
at  Large,  43,)  where  goods  are  im- 
ported by  their  manufacturer,  they 
are  not  subject  to  an  additional  duty 
or  penalty  of  20  per  cent  of  their 
value,  for  undervaluation  in  the  in- 
voice.    Bischoff  Y.  MaxweU,  384 

33.  But,  in  such  case,  they  are  subject, 
under  the  17th  section  of  the  Tariff 
Act  of  August  30th,  1842,  (5  Id. 
564,)  to  a  penalty  of  50  per  cent  of 
the  duty.  id. 

34.  Where  a  valuation  of  molasses  in 
casks,  in  an  invoice,  is  correct,  but 
the  quantity  stated  in  the  invoice  is 
less  than  the  actual  quantity  found 
on  gauging,  the  ease  is  not*  one  for 
the  imposition  of  a  penalty  for  under- 
valuation,under  §  8  of  the  Act  of  July 
30th,  1846,  (9  U.  8.  Stat  at  Large, 
43.)     Tznaga  v.  Redfield,  469 

35.  Where  an  invoice  of  molasses  in 
casks  does  not  specify  the  number  of 
gallons,  the  case  is  one  of  undervalu- 
ation, and  the  penalty  may  properly 
be  imposed.  id. 

36.  A  protest  against  the  payment  of 
duties,  on  the  ground  that  "  the  ap- 
praisers had  not  used  or  employed 
sufficient  means,  or  made  sufficient 
examination  "  of  the  article,  to  de- 
termine its  value,  may  be  sufficient, 
under  the  decision  in  Greely's  Admr. 
V.  Burgess,  (28  JBoto.,  413,)  as  a 
foundation  for  proof  tliat  the  ap- 
praisers did  not  examine  samples 
from  the  statute  number  of  packages, 
and  did  not  at  all  examine  either 
packages  or  samples,  but  it  offers 
little  information  to  the  Collector  as 
to  the  real  ground  of  the  objection. 
Boker  v.  Bronson,  472 
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37.  A  new  trial  was  granted  on  pay- 
ment of  costs,  on  account  of  the  loss 
of  papers  in  the  Custom-Hoiise,  and 
because  it  was  doubtful  whether  the 
truth  of  the  transaction  appeared  on 
the  trial,  for  the  wani  of  the  proper 
preparation  of  the  defence.  id. 

38.  Under  the  proviso  to  the  6l8t  sec- 
tion of  the  Act  of  March  2d,  1199, 
(1.  U,  8.  Stat,  at  Large,  673,)  which 
authorizes  the  President  to  make  fit 
and  proper  rej^ulations  for  estimating 
the  duties  on  imported  goods,  in 
respect  to  which  the  cost  shall  be  ex- 
hibited in  a  depreciated  foreign  cur- 
rency, thd  President  ctitmot  fix  an  ar- 
bitrary value  to  such  foreign  curren- 
cy, without  regard  to  its  intrinsic 
value,  as  compared  with  tlie  money 
of  the  United  States.  De  Forest  v. 
Bedfield,  478 

39.  A  consular  certificate,  attached  to 
an  invoice,  as  to  the  value  of  the  for- 
eign currency  in  which  the  invoice 
is  made  out,  is  only  prima  facie  evi- 
dence of  such  value,  and  may  be  con- 
tradicted by  the  importer.  id. 

40.  An  importer  being  required,  under 
the  36th  section  of  the  Act  of  March 
2d,  1799,  (1  U.  S.  Stat  at  Large, 
655,)  to  specify  in  his  entry  the 
species  of  money  in  which  the  in- 
voice is  made  out,  and  it  being  re- 
quired by  the  2d  section  of  the  Act 
of  March  3d,  1801,  ^2  Jd.  121,) 
that  the  invoices  of  goods  subject  to 
ad  valorem  duties,  shall  be  made  out 
in  the  currency  of  the  country  from 
which  the  importation  is  made,  and 
shall  contain  a  statement  of  the  ac- 
tual cost  in  such  currency,  without 
respect  to  the  value  of  the  coins  of  the 
United  States  in  such  country,  and 
it  being  provided  by  the  61st  section 
of  the  Act  of  March  2d,  1799,  a  Id. 
673,)  that  all  denominations  of  for- 
eign money  not  therein  enumerated 
shall  be  estimated  in  value,  as  nearly 
as  may  be,  according  to  the  intrinsic 
value  thereof  compared  with  money 
of  the  United  States,  an  importer, 
whose  invoice  and  entry  are  correct- 
ly made  out  in  a  denomination  of  for- 
eign money  not  enumerated  in  said 
61st  section,  is  entitled  to  have  the 

•   value  of  his  goods  estimated,  for  the 


purposes  of  duties,  according  to  the 
intrinsic  value  of  such  foreign  money 
compared  with  the  money  of  the 
United  States.  id. 

41.  At  common  law,  an  action  for 
money  had  and  received  lies  against 
a  person  wlio  wrongfully  withholds 
goods  from  another,  colore  officii, 
upon  an  illegal  claim  or  demand,  and 
thus  compels  him  to  pay  money  to 
obtam  them.    Knoedler  v.  Schell,  484 

42.  The  Act  of  March  3d,  1839,  (5  U. 
8.  Stat  at  Largs,  348,  §  2,)  took 
away  that  common  law  right,  as 
respected  suits  against  a  Collector  of 
customs  to  recover  back  duties  ille- 
gally exacted  on  importations.      id. 

43.  The  Act  of  February  26th,  1845, 
(5  U.  S  Stat  at  Large,  727,)  restored 
such  common  law  right,  and,  under 
it,  an  execution  can  issue  against  a 
defendant,  to  recover  from  him  per- 
sonally the  amount  of  a  judgment 
obtained  against  him  for  duties  ille- 
gally exacted  by  him,  as  a  Collector 
of  customs.  id. 


See  Bond. 
Costs,  1,  2. 

FORFEITURB,  1  tO  9. 


E 

ENGINEER. 

See  iNJUKOTioyi  4. 
Steamboat,  1. 

EQUITY. 


1.  In  a  patent  suit,  in  Equity,  the  pro- 
per practice  is,  in  taking  an  a^ccount 
of  profits  before  a  master,  to  take  it 
down  to  the  time  of  the  hearing  be- 
fore the  master,  if  the  infringement 
continues  to  that  period.  Tatham  v. 
Lowher,  86 

2.  Where  the  defendants  have  not  all 
of  them  been  jointly  concerned  in 
the  infringement,  for  the  whole  time 


i 
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covered  by  the  account,  their  several 
liability  miiHt  be  apportioned,  in 
making  up  the  decree.  id. 

3.  The  mode  of  arriving  at  such  pro- 
fits, under  a  patent  for  machinery  for 
the  munufacture  of  lead  pipe.       id. 

4.  Interest  allowed  on  such  profits  to 
the  dale  of  the  master's  report,    id. 

6.  Where  a  patent  expires  after  the 
filing  of  a  bill  in  Equity  founded  on 
it,  and  before  the  hearing,  the  Court 
can  order  an  account  and  grant  other 
relief,  although  no  injunction  can  be 
awarded.  Imlay  v.  Norwich  and 
Worcester  R  R  Co.,  227 

ike  Champerty. 

Forfeiture,  2  to  5. 
Injunction. 
Nb  Exeat. 
Party,  2,  4  to  7. 
Patents,  17  to  20,  32  to  37. 
Pleadino,  4,  5. 
Practice,  1,  2. 
Revivor. 

ESTOPPEL. 

See  Corporation,  4,  5. 
Forfeiture,  12. 

EVIDENCE. 

t 

1.  Where  a  witness  examined  by  depo- 
sition, taken  ex  partej  under  the  Act 
of  Congress,  on  the  ground  that  he 
resided  more  than  one  hundred  miles 
from  the  place  of  trial,  produced  be- 
fore the  officer  who  took  the  deposi- 
tion a  copy  of  an  original  paper,  to 
which  he  had  access,  and  from  which 
he  cook  the  copy,  and  testified  that 
it  was  a  correct  copy,  but  the  ori- 
ginal was  not  produced  before  the 
officer :  Ileld^  that  the  proof  was  not 
competent  evidence  of  the  contents  of 
the  original  paper.  Coinstock  v. 
Carrdey^  58 

2.  The  proof  was  no  higher  than  parol 
evidence  of  a  written  instrument, 
the  original  of  which  was  in  exist- 
ence, id. 

3.  J.  contracted  with  R.  to  build  a  rail- 


road for  R.,  and  to  take  in  pay  the 
bonds  of  R.,  which  were  to  be  ad- 
vanced to  J.  on  his  giving  security  to 
apply  the  proceeds  to  the  construc- 
tion of  the  road.  C.  became  such 
security.  J.  received  the  bonds,  and 
purchased  goods  with  their  proceeds. 
The  goods  were  attached  as  the  prop- 
erty of  J.,  under  process  issued 
against  him  by  D.,  a  creditor  of  his. 
C.then  suedD.,in  trover,  for  the  goods, 
claiming  that  the  bonds  and  the 
goods  had  been  assigned  to  him,  as 
his  indemnity  for  becoming  such  se- 
curity, by  J.,  ancf  were  his  property 
until  applied  to  the  construction  of 
the  road.  On  ihe  trial,  ^.  was  exam- 
ined as  a  witness  for  C.  QuerCj 
whether  J.  was  a  competent  witness 
for  C.  Sembl*',  that  he  was  not,  be- 
cause, if  the  verdict  should  be  for  D., 
J.  would  not  only  be  liable  to  C.  for 
the  property,  but,  as  a  principal  in 
the  transaction,  would  be  bound  to 
indemnify  C.  for  the  expenses  of  the 
litigation,  and  thus  the  balance  of 
interest  would  be  disturbed.         id. 

4.  It  was  a  question  of  fact  for  the 
jury,  whether  the  goods  did  not  be- 
long to  J.,  and  not  to  C.  id. 

5.  Where  C,  who  was  President  of  the 
Taunton  Locomotive  Company,  sub- 
scribed to  the  Slock  of  a  railroad 
company,  '*  payable  in  cash  on  the 
delivery  of  the  last  engine  of  twelve 
from  the  Taunton  Locomotive  Manu- 
factory :  "  Held,  in  an  action  against 
C.  for  the  amount  of  the  subscription, 
that  it  was  competent  for  C.  to  put  in 
evidence  a  contract  made  bv  tlie 
Taunton  Company  with  the  raUroad 
company,  on  the  same  date  with  the 
subscription,  for  the  delivery  of 
twelve  engines,  and  to  show  by  parol 
that  that  was  the  contract  referred 
to  in  the  subscription,  and  that  all  * 
twelve  of  the  engines  referred  to  in 
it  had  not  been  delivered.  RitUand 
db  Burlington  R  R  Co.,  y.  Crocker, 

179 

6.  Under  the  34th  section  of  the  Judi- 
ciary Act  of  September  24 ih,  1789, 
(I  U.  S.  Stat,  at  Large,  92,)  which 
provides  that  ''the  laws  of  the  seve- 
ral States,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the 
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United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law, 
in  the  Courts  of  the  United  States,  in 
cases  where  they  apply,"  the  law  of  a 
State  allowing  a  party  to  a  suit  to  be 
examined  as  a  witness  on  his  own  be- 
half, is  a  rule  of  decision  to  guide  the 
judgment,  and  not  a  rule  of  practice, 
and  must  be  adopted  as  a  rule  in  this 
Court.    Dibblee  v.  Furniss^  262 

7.  Where  the  reauirements  of  §  30  of 
the  Judiciary  Act  of  September  24th, 
17K9,  (1  U,  S.  Stat,  at  Large,  88,)  in 
regard  to  giving  previous  notice  of 
the  taking  of  a  deposition  de  bene  esse 
are  not  complied  with,  if  a  notice  is 
in  fact  served,  and  the  adverse  par- 
ty appears  by  counsel  and  cross- 
examines  the  witness,  the  deposition 
is  admissible  in  evidence.  Dinsmore 
V.  Maroney^  416 

8.  A  deposition  under  §  30  of  the  said 
Act  of  September  24th,  1 789,  may, 

.  under  the  provisions  of  the  Act  of 
July  29th,  1854,  (10  U.  S.  StaL  at 
Large^  315,)  be  taken  before  a  notary 
public.  id. 

9.  Where  the  certificate  of  the  notary 
states  the  existence  of  facts  which, 
under  the  Act  of  1789,  make  it  unne- 
cessary to  give  any  notice,  it  is  not 
necessary  that  the  certiflcate  of  the 
notary  should  state  that  those  facts 
were  the  reason  why  no  notice  was 
given.  id. 

10.  The  certiflcate  and  seal  of  the  no- 
tary are  sufficient  proof  of  his  author- 
ity to  act  as  sucli.  id. 

11.  The  State  statutes  which  prescribe 
rules  of  evidence  in  civil  cases,  in  tri- 
als at  common  law,  are,  by  the  34th 
section  of  the  Judiciary  Act  of  Sep- 
tember 24th,  1789,  (1  U.  S.  Stat,  at 
Large,  92,)  made  rules  of  decision  in 
trials  at  common  law,  in  civil  cases, 
in  the  Courts  of  the  United  States, 
Fowler  v.  Heckery  426 


State  statute  be  or  be  not  enacted 
subsequently  to  the  pas.sage  of  the 
Judiciary  Act.  id. 

13.  Accordingly,  a  defendant  made 
liable,  by  the  statute  law  of  New 
York,  to  examin<ition  as  a  witness  for 
the  plaintiff,  is  liable  to  be  attached 
for  contempt  in  not  obeying  a  sub- 
poena issued  by  this  Court  and  served 
on  him,  commanding  him  to  attend 
and  be  examined  on  the  trial  of  a  civil 
suit  at  common  law,  pending  in  this 
Court.  id 

iSSse  Collision,  6. 
Commission. 
Damages,  2. 
Indictment,  19. 
Patents,  37. 


EXECUTION. 

jS^ce  Admiralty,  11. 
Duties,  43. 
Imprisonment  fob  Debt. 


EXECUTIVE. 
See  TRESPA8& 


EXECUTOR. 

See  Administrator. 
Patents,  3  to  5. 
Real  Estate,  5  to  8. 


EXPERIMENT. 
See  Patents,  42. 


EXPRESS  COMPANY. 
Set  Carrier,  6  to  8. 


12.  The  provision  extends  so  far  as 
to  make  evidence  competent  which 
would  be  inadmissible  under  the  rules 
of  the  common  law,  whether  the 


EXTENSION. 
See  Agreement,  8. 
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FEES. 
See  Practice,  3  to  5. 

FERRY-BOAT. 
See  Steamboat,  1. 

FINE. 
See  Post-Office. 

FOG. 
^S^ee  Collision,  1  to  5. 

FORFEITURE. 

1.  Senible,  that,  on  a  redelivery  bond, 
given  to  the  United  States,  under  ^ 
of  the  Act  of  May  28th,  1830,  (4  U. 
8.  8UU.  at  Large,  410,)  in  the  penalty 
of  $20,000,  on  which  the  estimated 
value  of  tlie  entry  is  endorsed  as 
$3,357,  and  by  a  stipulation  in  which 
its  penalty  is  to  be  deemed  double 
that  sum,  it  is  not  necessary  that 
the  United  States  should  recover 
$20,000,  if  entitled  to  recover  at  all, 
where  the  goods  not  redelivered  are 
worth  less  than  such  estimated  value. 
Fawell  V.  Redjidd,  45 

2.  Where  a  suit  on  such  a  bond .  is 
pending  in  the  District  Court,  this 
Court  has  no  authority,  on  a  bill  filed 
by  the  obligors  in  the  bond,  against 
the  Collector  and  the  District  Attor- 
ney, to  restrain  them  from  prosecu- 
ting that  suit,  or  to  determine  in  ad- 
vance how  much  may  legally  be  re- 
covered in  it.  id. 


3.  Nor,  on  such  a  bill,  can  this  Court 
interfere  with  another  suit  pending 
in  the  District  Court  to  condemn  the 
goods  specified  in  the  entry,  as  for- 
feited to  the  United  States,  because 
of  fraud  or  undervaluation  in  their 
invoice.  id. 


4.  Nor,  on  such  a  bill,  can  this  Court 
compel  the  defendants  to  elect  be- 
tween such  two  suits,  on  the  appre- 
hension that  there  may  be  a  reoorery 
in  the  suit  on  the  bond,  for  the  non- 
delivery of  goods  which  may  be 
condemned  as  forfeited  in  the  other 
suit  id. 

5.  A  Court  of  Equity  has  no  right  to 
interfere  with  the  strict  legal  rights 
of  the  United  States  under  the  rev- 
enue laws.  Relief  against  the  injus- 
tice of  enforcing  their  provisions  in 
respect  to  penalties  and  forfeitures, 
must  proceed  from  the  Treasury  De- 
partment. I    id, 

6.  Under  §  I  of  the  Act  of  March  2d, 
1821,  (3  U.  S,  Stat  at  Large,  616,) 
which  provides,  that  merchandise, 
subject  to  duty,  coming  into  the 
United  States,  from  any  foreign 
territory  adjacent  to  the  United 
States,  shall  be  forfeited,  if  the  mas- 
ter of  the  vessel  in  which  it  is 
brought  does  not,  immediately  on 
his  arrival  within  the  yuited  States, 
present  a  true,  sworn  manifest  of  the 
merchandise  to  the  proper  collector, 
or  deputy  collector,  the  forfeiture  is 
incurred  if  either  a  false  manifest  is 
presented,  or  if  none  is  presented. 
134,901  Feei  of  Fine  Lumber,        182 

7.  The  officer,  to  whom  the  manifest 
must  be  presented,  has  no  power  to 
waive  the  requirements  of  the  law, 
and  allow  the  goods  to  enter  the 
United  States  without  a  compliance 
with  them.  id. 

8.  The  law  requires  the  master  to  pre- 
sent tlie  manifest  immediately  on  his 
arrival,  and  he  is  not  entitled  to 
twenty-four  hours  time  to  do  so.    id. 

9.  The  Reciprocity  Treaty  between  the 
United  States  and  Great  Britain,  of 
/une  6th,  1854,  (10  U.  S.  SkU.  at 
Large,  1089,)  and  the  Act  of  August 
5th,  1854,  (/d,  587,)  providing  for 
carrying  into  effect  that  treaty,  did 
not  operate  to  repeal  the  previous 
laws,  as  it  respects  penalties  and  for- 
feitures that  had  tdready  been  in- 
curred. Their  effect  was  to  suspend 
the  previous  statutes  after  a  given 
time,  so  far  only  as  they  affected  oer- 
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tain  enumerated  articles,  and  to  ad- 
mit them  thereafter  free  of  duty.  id. 

10.  The  power  given  to  the  Secretary 
of  the  Treasury,  by  §  1  of  the  Act 
of  March  3d,  1797,  (1  (7.  8.  8UU.  at 
Large,  506,)  to  remit  forfeitures  for 
infractions  of  the  revenue  laws,  may 
be  exercised  by  him  not  only  by  re- 
mitting the  whole  of  a  forfeiture,  but 
by  remitting  any  part  less  than  the 
whole,  or  upon  a  condition  consist- 
ent with  law.     Jungbluth  v,  RedJiM, 

219 

11.  He  may,  under  that  section,  remit 
a  forfeiture  on  condition  of  the  pay- 
ment of  the  duties  and  any  additional 
duties  and  the  costs.  id. 

12.  Effect  of  the  acceptance  by  a  party 
of  tlie  remission  of  a  forfeiture,  and 
of  a  compliance  with  the  conditions 
on  which  it  is  granted,  by  way  of  es- 
toppel id. 

See  Carrier. 

Patents,  13,  14. 
Pleading,  1  to  3. 
Real  Estate,  I  to  4. 


FORGERY. 

1.  Under  the  1st  section  of  the  Act  of 
March  3d,  1823,  (3  U.  S.  Stat,  at 
Large,  771,)  it  is  a  felony  to  transmit 
to  the  Pension  OflBce  forged  papers  in 
support  of  a  claim  for  bounty  land 
under  an  Act  of  Congress.  United 
States  V.  Wilcox,  385 

2.  The  word  "claim,"  in  that  section, 
is  not  limited  to  a  demand  for  money, 
but  extends  to  such  a  claim  for  boun- 
ty land.  id. 

3.  An  indictment  for  transmitting  such 
forged  papers,  need  not  show  that  the 
forged  papers  stated  all  the  facts 
necessary  to  be  established  in  order 
to  entitle  the  party  to  the  bounty 
land,  provided  it  shows  that  they 
were  transmitted  for  the  purpose  of 
obtaining  the  allowance  of  the  claim 
for  the  bounty  land  applied  for.    id. 

See  Carrier,  6  to  8. 
Indictment,  1. 


FRAUD. 

See  Collision,  7  to  11. 
Duties,  10. 


FREIGHT. 

1.  Where  cargo  shipped  on  freight  is 
destroyed  in  specie  by  a  peril  of  the 
sea,  whicli  causes  the  vessel  to  put 
into  a  port  of  distress,  so  that  such 
cargo  loses  its  original  character 
at  the  port  of  distress,  or  where  the 
damage  to  it  is  such  that,  if  re- 
shipped,  a  total  destruction  of  it,  in 
specie,  will  be  inevitable,  before  it 
can  arrive  at  its  port  of  destination, 
the  shipper  is  not  liable  for  the 
freight    JOdyard  v.  Phillips,        443 

See  Admiralty,  9. 
Carrier,  2,  3. 
Chartbr-Partt,  1  to  6. 
Interest. 


G 

GRAND  JURY. 
See  Indictment,  14  to  17. 


GRANT. 
See  Agreement,  2  to  8. 


H 

HABEAS  CORPUS. 
See  Removal,  4. 


HEIR  AT  LAW. 

See  Patents,  3  to  5. 
Real  Estate,  5  to  8. 


HIGH  SEAS. 
jSm  Indictment,  20,  21, 
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IMPORTS. 
iSSee  Duties. 

IMPRISONMENT  FOR  DEBT. 

1.  Under  the  Act  of  February  28th, 
1839,  (5  U.  S.  Stat,  at  Large,  321,) 
and  the  Act  of  January  14ih,  1841, 
(/d,  410,)  a  surety  in  a  stipulation  in 
Admiralty  is  exempt  from  liability 
to  imprisonment  on  an  execution  is- 
sued by  a  District  Court  on  a  decree 
in  the  suit  in  which  the  stipulation 
was  given,  in  all  cases  where  he 
•would  be  exempt  on  like  process  is- 
sued from  a  Court  of  the  State  in 
which  the  District  Court  is  held. 
The  Kentucky,  448 

2.  Such  a  surety  is  exempt  from  such 
liabilit}'  on  an  execution  issued  by  a 
District  Court  in  New  York,  because 
tlie  State  of  New  Tork,  by  an  »Act 
passed  in  1831,  abolished  imprison- 
ment for  debt.  id. 

3.  The  general  understanding  of  the 
6th  section  of  the  Aft  of  August 
23d,  1842,  (6  U,  S.  Stat,  at  Large, 
618,)  giving  power  lo  the  Supreme 
Court  to  frame  rules  of  practice,  has 
been,  that  that  Court  had  no  power 
to  repeal  or  modify  any  regulation 
of  Congress  existing  on  the  subjects 
there  referred  to.  id. 

4.  Rule  21  in  Admiralty,  adopted  by 
the  Supreme  Court  at  the  January 
Term,  in  1845,  giving  to  a  libellant 
the  right  to  arrest  the  body  of  a  de- 
fendant in  execution,  was  modified 
by  rule  48,  adopted  by  the  Supreme 
Court  at  the  December  Term,  in 
1850,  and,  since  that  rule  was 
adopted,  there  has  been  no  impris- 
onment for  debt,  upon .  an  execu- 
tion in  Admiralty,  in  New  Tork.  id. 


JNDICTMENT. 

1.  An  indictment  founded  on  the  Act 
of  March  3d,  1823,  (3  U.  S.  Stat  at 


Large,  771.)  and  charging  the  de- 
fendant with  knowingly  transmitting 
false  papers  to  the  Pension  Office,  in 
support  of  applications  for  bounty 
land  under  section  9  of  the  Act  of 
March  3d,  1855,  (10  Id.,  702,)  and 
containing  138  counts,  each  for  a 
distinct  felony,  and  some  of  which 
charged  subornation  of  perjury,  waa 
objected  to,  on  a  motion  to  quash, 
because  of  the  joinder  in  it  of  dis- 
tinct felonies,  and  also  of  felonies  of 
different  grades :  Held,  that  the  in- 
dictment has  warranted  by  the  Act 
of  February  26th,  1853,  (10  Id.,  162,) 
but  that  the  counts  for  subornation 
of  perjury  must  be  stricken  out. 
United  States  v.  Bickford,  337 

2.  A  prisoner  is  not  entitled  to  have  a 
copy  of  the  indictment  against  him 
furnished  to  him  at  the  expense  of 
the  Government.  id, 

3.  It  is  an  offence,  under  the  said  Act 
of  March  3d,  1823,  to  transmit  false 
papers,  for  the  purpose  of  obtaining 
from  the  United  States  a  bounty  land 
warrant.  id. 

4.  Declarations  and  affidavits  sub- 
scribed and  sworn  to  by  the  sign- 
ers, are  ''papers,"  within  said  Act, 

id. 

5.  If  the  papers  are  transmitted  from 
Vermont  to  Washington  city,  the  of- 
fence is  committed  in  Vermont.    icL 

6.  On  a  motion  by  the  defendant  that 
the  Government  elect  upon  which  of 
100  counts  in  an  indictment  it  would 
proceed,  the  Court  refused  to  inter- 
fere, id. 

7.  It  is  not  necessary,  under  the  said 
Act  of  March  3d,  1*823,  to  sliow  that 
the  prisoner  actually  transmitted  the 
papers.  It  is  an  offence  to  procure 
the  papers,  with  a  view  to  their 
transmission  by  another.  id. 

8.  Where  a  prisoner  demurs  to  an  in- 
dictment, and  the  demurrer  is  heard 
and  overruled,  and  he  is  then  re- 
quired to  plead  to  it  without  having 
it  read  to  him,  and  it  is  not  read  to 
the  jury,  the  reading  of  it  not  being, 
in  either  case,  demanded  by  him, 
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such  omissions  to  read  the  indict- 
ment ftirnJBh  no  ground  for  a  motion 
in  arrest  of  judgment.  id. 

9.  An  indictment  in  this  Court,  for  per- 
jary,  alleged  to  have  been  committed 
on  an  examination  before  A.  C,  "  a 
Commissioner  of  the  United  States 
duly  appointed,"  but  not  stating  how, 
or  by  whom,  or  under  what  statute, 
or  for  what  purpose,  such  Commis- 
sioner was  appointed,  is  bad,  on 
demurrer.     United  States  v.  Wikax. 

391 

10.  The  indictment  should  sot  out  the 
name  and  official  title  of  the  officer 
before  whom  tho  oath  was  adminis- 

•  tered.  id, 

11.  An  indictment  for  perjury,  alleged 
to  have  been  committed  ou  an  exam- 
ination of  a  person  cliarged  with  a 
crime  against  a  law  of  the  United 
States,  should  sliow  what  the  par- 
ticular crime  was.  id. 

12.  The  Act  of  April  30th,  1790,  (1  U. 
JS.  Siai.  at  Large,  116,  117,  §§  19, 
20,)  in  reference  to  the  furins  of  in- 
dictment for  perjury  and  subornation 
of  perjury,  does  not  dispense  with 
the  necessity  of  such  averments,  id. 

13.  An  indictment  for  subornation  of 
perjury,  under  §  13  of  the  Act  of 
Marcli  3d,  1825,  (4  U.  8.  8tai.  at 
Large,  1 1 8,)  averred  that  the  defend- 
ant did  feloniously,  knowingly,  and 
willingly  procure  B.  to  swear  falsely, 
in  the  taking  of  an  oath,  Ac,  but  did 
not  aver  that  B.  kn(^wingly  and  wil- 
lingly swore  fal.'^ely ;  Heldj  on  demur- 
rer, that  the  indictment  was  bad. 
United  States  y.  Wilcox,  393 

14.  Where  a  grand  jury  was  empan- 
neled  and  sworn  during  the  lifetime 
of  a  Di.strict  Attorney,  and  was 
charged  by  the  Court  to  enquire  into 
the  cases  of  all  persons  imprisoned 
for  criminal  offences  against  the  laws 
of  the  United  States,  and  then  the 
District  Attorney  died,  and  after- 
wards the  prisoner  was  examined 
and  committed  by  a  Commissioner, 
and  an  indictment  was  found  against 
him  while  the  office  of  District  At- 
torney was  vacant:  Held,  that  the 


grand  jury  was  empowered  to  take 
cognizance  of  the  case.  United  States 
v.  AIcAvoy,  418 

15.  The  Indictment  not  having  been 
signed  by  any  District  Attorney, 
and  a  new  District  Attoni^y  having 
caused  the  prisoner  to  be  Hrraigned 
and  tried  on  tho  indictment:  Ilcld, 
that  siich  action  of  tlie  new  District 
Attorney  was  full  evidence  to  the 
Court  of  his  concurrence  in  the  ac- 
tion of  the  grand  jnry,  and  of  his 
prosecution  of  the  prisoner  in  the 
name  of  the  United  States,  pursuant 
to  the  directions  of  the  statute,     id. 

16.  The  signature  of  a  District  Attor- 
ney is  no  part  of  an  indicimt-nt,  and 
is  only  necessary  as  evidence  to  the 
Court  that  he  is  prosecuting  the  of- 
fender conformably  to  the  duty  im- 
posed on  by  by  statute.  id. 

17.  No  power  is  conferred,  by  statute 
or  usage,  on  the  Courts  of  the  United 
States,  to  recognize  a  suit,  civil  or 
criminal,  as  legally  before  them,  in 
the  name  of  the  United  States,  un- 
less it  is  instituted  and  prosecuted 
by  a  District  Attorney  legally  ap- 
pointed and  commissioned  conforma- 
bly to  the  statute.  id. 

18.  Where  the  offence  of  wilfully  set- 
ting tire  to  a  ship  at  sea,  with  intent 
to  burn  her,  under  5  7  of  the  Act  of 
July  29th,  1850,  (9  U.  S.  Stat,  at 
Large,  441,)  being  a  felony,  was 
charged  in  an  indictment,  in  the 
words  of  the  statute:  Ileld^  that  it^ 
was  not  necessary  that  the  indict- ' 
ment  should  charge  that  the  ofi'ence 
was  committed  feloniously.  id. 

19.  On  the  trial  of  an  indictment  for  an 
endeavor  to  make  a  revolt  on  board 
of  an  American  vessel  in  a  foreign 
port,  under  the  2d  section  of  the  Act 
of  March  3d,  1835,(4  U.  S.  Stat  at 
Large,  77G,)  it  is  not  necessary  to 
give  docuuientar}'  proof  establishing 
the  national  character  of  the  vessel, 
but  it  is  sufficient  to  prove  orally 
that  she  is  owed  by  an  American 
citizen.      United  States  v.    Seagrist, 

420 

20.  A  vessel  lying  in   a  harbor,  fas- 
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tened  to  the  shore  bj  cables,  aud 
communicating  with  the  land  by  her 
boats,  and  not  within  any  indosed 
dock,  or  at  any  pier  or  wharf,  is, 
wiihin  the  common  acceptance  of 
the  term,  on  the  '*  high  sea#,"  outside 
of  low  water  mark  on  the  coast,   id. 

21.  The  Act  of  Mardi  3d,  1825,  (4  U. 
&  Stat,  at  Large,  116,  §  5,)  giying 
directly  to  the  Courts  of  the  United 
States  jurisdiction  over  certain  classes 
of  offences  committed  on  board  of 
American  vessels  in  foreign  ports, 
was  not  designed  to  abrogate  or 
curtail  the  jurisdiction  of  the  United 
States  over  crimes  committed  at  sea, 
but  to  remove  doubts  whether  that 
jurisdiction  could  be  exercised  when 
the  locus  in  quo  was  a  locked  harbor, 
adapted  by  nature  or  artificially  to 
protect  vessels  from  the  perils  of  an 
open  coastage.  id. 

22.  The  Act  of  1825  does  not  afford 
the  exclusive  rule  of  decision  with 
respect  to  offences  which  are  not  al- 
leged and  proved  to  have  been  com- 
mitted on  or  agsyinst  the  persons  of 
individuals  on  ship  board.  id, 

23.  The  crime  of  endeavoring  to  make 
a  revolt  on  board  of  a  vessel,  is  one 
against  the  master  of  the  vessel ;  and 
it  is  sufficient  to  charge  it  in  the 
words  of  the  Act  of  1835,  to  give 
the  Court  cognLanoe  of  it,  even 
within  the  requirements  of  the  Act 
of  1825.  id. 

See  FoaoBEY,  3. 

INFORMATION. 

See  Pleadinq,  1  to  3. 

INJUNCTION. 

1.  Semble^  that,  in  order  to  attach  for 
the  breach  of  an  mjunction  restrain- 
ing the  infringement  of  a  patent,  the 
party  to  be  proceeded  against  must 
be  a  party  to  the  suit,  and  have  had 
notice  of  the  application  for  the  in- 
junction.    Sickles  V.  Bordetif  14 

2.  What  constitutes  the  violation  of  an 
injunction,  considered.  id 


3.  If  an  injunction  is  made  broader  in 
its  scope  than  was  intended  by  the 
order  under  which  it  was  issaed, 
the  defendant  should,  on  being 
served  with  it,  take  immediaie 
measures  to  set  it  aside  for  that  rea- 
son, and  not  wait  to  raise  the  objec^ 
tion  until  the  hearing  of  a  motion  for 
an  attacliment  for  a  violation  of  the 
injunction.  id. 

4.  Where  the  chief  engineer  of  a  steam- 
boat, owned  and  run  by  a  foreign  cor- 
poral ion,  between  a  port  in  New  York 
and  a  port  in  BJiode  Island,  violated 
an  injunction  served  upon  him  as  a 
defendant  in  a  suit :  Mdd,  that  it  was 
no  defence  to  a  motion  for  an  attach- 
ment against  him  for  such  violation, 
that  he  was  a  mere  servant  of  the 
corporation,  and  subject  to  the  orders 
of  the  master  of  the  steam'ooat.    id, 

5.  Where,  on  an  application  for  a  pro- 
visional injunction,  to  restrain  the 
infringement  of  letters  pateut,  it  ap- 
peared that  the  right  of  the  plaintiff 
to  the  invention  patented  had  never 
been  established  at  law,  that  the 
plaintiff  had  twice  failed  to  establish 
his  right,  on  trials  at  law,  that  the 
defendant  attacked  the  novelty  of  the 
invention,  and  claimed  a  right  to  use 
it  on  other  grounds,  and  that  the 
plaintiff 's  rights  had  not  been  acqui- 
esced in  by  the  public,  the  Court 
denied  the  application.  SerreU  v. 
CoUim,  61 

6.  But  the  Court  made  an  order  requir- 
ing the  defendant  to  be  ready  to  try, 
at  the  next  t?rm,  an  action  at  law 
pending  against  him  on  the  patent, 
and  providing  tliat,  if  he  should  not 
be  8u  ready,  an  injunction  should 
then  issue,  as  prayed  for.  id. 

7.  Where  a  patent  has  not  been  judi- 
cially establislied,  or  acquiesced  in  by 
the  public,  a  preliminary  injunction 
will  not  be  issued  on  it,  unless  the 
plaintiff's  right  is  free  from  doubt, 
and  the  violation  of  right  by  the  de- 
fendant is  equally  clear.  Nortfi  v. 
Kershaw,  70 

8.  Where,  on  a  motion  for  a  preliminary 
injunction  on  a  patent,  the  evidence 
as  to  the  originsJity  of  the  invention 


INDEX. 


575 


is  such  as  to  show  that  there  would 
be,  at  least,  as  much  probability  of 
doing  irreparable  misclilef  as  of  pre- 
venting it,  by  grauiing  the  injunc- 
tion, the  motion  will  be  denied,      id. 

9.  Where  the  defendant  claims  to  have 
done  the  acts  complained  of  under 
the  authority  of  a  patent,  and  with 
the  knowledge  of  the  plaintiff,  and 
unmolested  for  a  length  of  time,  and 
to  have,  in  consequence,  invested 
money  in  the  brsinoss  sought  to  be 
stopped,  a  preliminary  injunction 
will  not  be  granted,  except  in  a  case 
free  from  all  reasonable  doubt.      id. 

10.  Where  the  patentee  of  an  improve- 
ment in  a  cut-off  for  a  Bteam  engine, 
had  established  his  patent  on  a  trial 
at  law,  and  obtained  an  injunction 
against  a  particular  apparatus  used 
on  a  steam-vessel,  this  Court  granted 
a  preliminary  injunction  against  a  like 
apparatus  used  on  another  steam- 
vessel,  although  it  was  claimed  that 
such  apparatus  had  been  patented 
and  was  adopted  in  good  faith. 
8ickel8  V.  TUesUm^  109 

11.  Wliere  the  rights  of  the  plaintiff 
are  manifest,  and  the  violation  of 
tliem  by  the  defendant  is  clear,  the 
consideration  of  either  pubUc  or 
private  convenience  should  have 
little  weight.  id, 

12.  Where  the  creditor  of  a  steamship 
company  was  proceeding  to  sell  its 
steamers  under  an  execution  issued 
by  a  State  Court,  and  the  Govern- 
ment of  the  United  States  appUed  to 
this  Court  to  restrain  such  sale,  on 
the  ground  that  it  had  liens  on  the 
steamers,  under  chattel  mortgages 
for  advances  mHde  to  build  them,  and 
a  sale  under  the  mortgages  required 
a  prior  notice  of  six  months:  Hdd^ 
that  the  rights  of  the  execution  cred- 
itors were  superior  to  those  of  the 
Government,  so  far  at  least  as  to 
allow  them  to  sell  tlie  vessels  subject 
to  the  lien  of  the  Government. 
United  States  v.  CoUina,  142 

13.  Whether  the  granting  by  this 
Court  of  an  injunction  to  stay  such 
sale,  is  not  forbidden  by  §5  of  the 
Act  of  March  2d,  1793,  (1  U.  R  JSUU. 


at  Large,  334,)  which  proliibits  the 
Courts  of  the  United  States  from 
granting  an  injunction  to  stay  pro- 
ceedings in  any  Court  of  a  State, 
quere,  id. 

14.  Where,  on  the  final  hearing,  on 
pleadings  and  proofs,  of  a  suit  in 
Equity  for  an  injunction  and  an  ac- 
count, founded  on  tlie  alleged  in- 
fringement of  a  patent,  it  appeared 
that  the  bill  was  filed  within  three 
months  after  the  issuing  of  the  pat- 
ent, that  the  defendant  denied  the 
infringement  and  the  novelty  of  the 
invention,  and  that  there  had  been 
no  trial  at  law,  and  it  did  not  appear 
that  there  had  been  any  exclusive 
possession  under  the  patent,  or  any 
public  acquiescence  in  the  exclusive 
right  of  the  patentee,  and  objections 
were  made  to  the  suflQciency  of  the 
specification,  and  the  evidence  on  the 
question  of  infringement  was  indefin- 
ite and  satisfactory,  the  Court  ordered 
the  cause  to  stand  over  a  sufficient 
time  for  the  bringing  of  a  suit  at 
law  against  the  defendant  for  an  in- 
fringement. Muscan  Hair  Mann- 
facturing  Co.  v.  American  Hair 
Manufacturing  Co.,  174 

15.  It  is  not  necessary,  before  a  writ  to 
prevent  the  commission  of  a  wrong 
can  issue,  that  the  wrong  should 
actuaUy  have  been  committed.  Pop- 
penhusen  v.  New  York  Gutia  Percha 

Comb  Go.^  184 

16.  If  the  rights  of  a  party  under 
a  patent  have  been  clearly  estab- 
lished, and  nn  infringement  of  such 
rights  is  threatened,  or  if,  when  they 
have  been  infringed,  the  party  has 
good  reason  to  believe  they  will  con- 
tinue to  be  infringed,  an  injunction 
will  issue.  id, 

17.  Where  a  trial  at  law  has  been  had, 
resulting  in  a  verdict  in  favor  of  the 
patentee,  and  the  right  to  the  im- 
provement patented  has  been  fully 
established  to  the  satisfivction  of  the 
Court,  and  the  infringement  of  right 
made  clear,  such  a  trial,  resulting  in 
such  a  verdict  is  suflicient,  without 
any  other  proof,  to  authorize  tlie 
Court  to  grant  an  injunction  to  pre- 
vent any  future  violation  of  right,  id. 
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18.  Where  the  bill  avers  that  the  de- 
fendant will,  in  future,  violate,  as  he 
has  heretofore  done,  the  rights  se- 
cured by  the  patent,  so  established 
on  the  trial  at  law,  unless  restrained 
by  injunction,  it  is*  not  sufficient  for 
the  defendant  to  aver  that  what  he 
has  done  since  the  trial  has  not  been 
in  violation  of  the  plaintiff's  rights, 
but  he  should  state  distinctly  that  ho 
does  not  intend  in  future  to  do  tlie 
specific  things  which  the  Court  deter- 
mined he  had  no  right  to  do.        id. 

]  9.  Where,  on  a  motion  for  an  attach- 
ment for  the  violation  of  an  iivjunc- 
tion,  the  question  as  to  whether  the 
writ  was,  or  was  not,  served  on  the 
defendant,  is  left  in  doubt,  the  mo- 
tion will  be  denied.  Whipple  v. 
Mukhinsonj  190 

20.  The  writ  of -injunction  ought,  as  a  < 
general  rule,  to  contain  a  concise  de-  ' 
scription  of  the   particular  acts  or  | 
things  in  respect  to  which  the  party  • 
is  enjoined,  and  ought  not  merely  to  | 
refer  to  the  bill  of  complaint  for  the 
description  of  tlie  thing  enjoined. 
Otherwise,  it  cannot  be  the  founda- 
tion for  an  attachment  against  any 
person,  except,  perhaps,  a  defendant 
who  has  been  served  with  the  bill. 

id. 

21.  On  a  motion  for  an  attachment  for 
the  violation  of  an  injunction  to  re- 
strain the  infringement  of  letters 
patent,  affidavits  to  show  that  the 
patentee  was  not  the  first  and  ori- 
ginal inventor  of  the  thing  patented, 
are  immaterial  and  irrelevant.       id. 

22.  Such  affidavits  are  immaterial  aiid 
irrelevant,  also,  where  the  defendant 
is.  constructing  the  patented  article 
by  agreement,  under  the  patent,    id. 


23.  Where  the  injunction  has  been  vio- 
lated, and  the  defendant  is  protected 
from  the  consequences  only  by  a  de- 
fect in  the  service  of  the  writ,  no 
costs  will  be  allowed  to  him  on  a  de- 
nial of  a  motion  for  an  attachment  for 
such  violation.  id. 

24.  The  effect  of  quiet  enjoyment,  ac- 
.  qniescetioe,  recoveries  without  collu- 
sion,  and    strong    evidence    as    to 


novelty,  in  inducing  the  issuing  of  a 
provisional  injunction  to  restrain  the 
infringement  of  a  patent,  considered. 
Potter  V.  Holland,  238 

26.  To  authorize  such  an  injunction,  ft 
is  not  neoessary  that  all  tiie  claims  of 
a  patent  should  have  been  infringed 
by  the  defendant  id. 

26.  On  a  motion  for  a  provisional  in- 
junction, for  the  alleged  violation  of 
a  copyright  for  a  map,  a  reference 
will  not  be  made  to  a  Master  to  ex- 
amine the  rival  maps,  and  r*-port  the 
fa(.*t8,  with  his  opinion.  Smith  v. 
Johnson,  252 

27.  Such  a  motion  must  be  disposed  of 
on  the  moving  papers  of  the  plflinCiff, 
and  the  affidavits  on  the  part  of  the 
defendant.  id. 

28.  The  granting  of  injunctions  by  the 
Courts  of  the  United  States,  consid- 
ered. {Per  Hall,  J.)  Suliihcm  v. 
Hudson  Biver  Bridge  Co.,  395 

29.  Injunctions,  in  cases  of  public  nui- 
sance or  purpresture,  are  only  to  be 
granted  m  order  to  prevent  irrepa- 
rable mischief,  or  to  prevent  or  sup- 
press continual,  oppressive,  or  vexa- 
tious litigation.     {Par  H.\ll,  J.)    id, 

30.  Effect  of  a  verdict  in  favor  of  a 
patent,  on  a  trial  at  law,  as  a  founda- 
tion for  issuing  an  injunction  to  re- 
strain its  infringement,  considered. 
Poppenhusen  v.  FcUke,  493 

31.  To  obtain  a  provisional  injunction 
on  a  patent,  the  title  of  the  patentee 
must  be  strengthened  by  exclusive 
possession  for  some  period  of  time, 
or  by  an  adjudication  sustaining  the 
validity  of  the  patent.  Toppan  v. 
National  Bank  Note  Co.,  509 


32.  Such  possession  must  be  one  as 
against  the  public,  and,  therefore,  a 
use  of  the  invention  before  the  appli- 
cation for  a  patent,  must,  to  constitute 
such  possession,  be  a  public  use,  un- 
der an  avowed  claim  of  a  right  to  a 
patent.  id. 

See  Constitutional  Law,  1  to  9, 13  to  24. 
Copyright,  3. 
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Kquity,  5. 
Forfeiture,  2  to  5. 
Party,  2,  6. 
Patents,  37,  41. 


INTEREST. 

1.  On  a  libel  for  the  adjastment  of  sal- 
vage, filed  by  the  former  owners  of 
the  eurgo  of  a  whaling  vessel,  which 
cargo,  on  the  wrecking  of  the  vessel 
at  Behring's  Straits,  had  been  at- 
tempted to  be  sold  by  her  master  to 
the  claimants,  who  brought  it  to 
New  York  and  in  whose  possession  it 
continued,  this  Court,  in  awarding  to 
the  libellants  the  proceeds  of  the  sale 
of  the  cargo  by  the  claimants,  after 
deducting  salvage  and  freight,  also 
allowed  to  them  interest,  from  the 
date  of  such  sale,  on  the  amount 
awarded  to  them.  Tlie  JHchmond^  84 

iS<9e  Dahaoes,  2. 
Duties,  21. 
•  Equity,  4. 


INVOICE. 
See  Duties,  34,  35. 


JUDGMENT. 

See  Duties,  43. 
Removal,  1. 
Waiver,  4. 


JURISDICTION. 


1.  This  Court  has  jurisdiction  of  a  suit 
against  a  foreign  consul.  Grafiam  v. 
Stucken^  50 

2.  Where  a  license  was  granted  under 
a  patent,  with  covenants  that  the  li- 
censee sliould  pay  certain  tarilTs,  and 
keep  correct  accounts,  and  permit  his 
books  to  be  examined,  but  there  was 
no  express  provision  that,  if  the  cov- 
enants were  broken,  the  rights  grant- 
ed should  revert  to  the  licensor,  and 

VOL.  IV.— 87 


a  bill  was  filed  by  the  licensor  against 
the  licensee,  praying  for  a  decree 
that  the  covenants  should  be  per- 
formed, and  for  an  injunction  to  pre- 
vent the  use  of  the  patent,  under  the 
license,  until  the  covenants  should  be 
performed,  and  the  citizenship  of 
the  parties  did  not  give  to  the  Court 
jurisdiction  of  the  suit:  Heldj  that 
the  subject-matter  did  not  give  the 
Court  jurisdiction ;  that  the  suit  was 
not  one  to  prevent  the  violation  of 
any  right  of  the  licensor,  secured  by 
any  law  of  the  United  States,  within 
section  17  of  the  Patent  Act  of  July 
4th,  1836,  (5  U.  S.  Stat,  at  Large, 
124,)  but  was  one  to  prevent  the  vio- 
lation of  tlie  rights  secured  by  the 
covenants ;  and  that  the  Court  had 
no  jurisdiction  of  the  case.  Good- 
year V.  Union  India  Rubber  Co.,     63 

3.  This  Court  has,  under  the  11th  sec- 
tion of  the  Judiciary  Act  of  1789,  (1 
U.  S.  Stat  at  Large,  78,)  no  juris- 
diction of  a  civil  suit  against  a  cor- 
poration created  by  the  laws  of 
another  State,  where  the  suit  is  com- 
menced by  the  service  of  process 
within  this  District,  upon  an  officer 
of  the  corporation.  Fomeroy  v.  New 
York  and  New  Haven  R.  R  Co.,  120 

4.  The  provisions  of  said  1 1th  section, 
which  requires  that  every  civil  suit 
brought  against  an  inhabitant  of  the 
United  States  must  be  brought  in  the 
District  of  which  he  is  an  inhabitant, 
or  in  which  he  is  found  at  the  time 
of  serving  the  writ,  cannot  be  altered 
or  modified  by  any  State  law.        id, 

6.  Therefore,  a  law  of  New  York,  in 
regard  to  a  Connecticut  corporation, 
declaring  it  liable  to  be  sued  by  sum- 
mons in  the  same  manner  as  corpora- 
tions created  by  the  laws  of  New 
York,  and  that  the  process  might  be 
served  on  an  officer  or  agent  of  tlie 
corporation,  cannot  have  the  effect  to 
give  to  this  Court  jurisdiction  of  a 
suit  against  such  corporation,  by  the 
service  of  process,  within  this  Dis- 
trict, on  an  officer  or  agent  of  such 
corporation.  -  id, 

6.  The  provisions  of  a  State  statute 
which  authorizes  a  Justice  of  the 
Peace  to  issue  process  to  seize  a  ves- 
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Bel  used  in  navigating  the  waters  of 
the  State,  to  enforce  a  claim  for  dam- 
[  ages,  must  be  fullj  complied  with,  bo 
far  as  they  require  the  filing  of  a 
verified  complaint  setting  forth  the 
plaintiff^s  demand  in  all  its  particu- 
lars,  such  provisions  being  jurisdic- 
tional facts.     The  G.  Q.  Mtmtoffue, 

461. 

7.  Where  those  provisions  are  not  com- 
plied with,  the  Justice  acquires  no 
jurisdiction  to  issue  process  to  seize 
the  vessel,  and  no  title  will  be  ac- 
quired to  the  vessel  by  a  purchaser 
who  buys  her  on  a  sale  in  the  pro- 
ceeding, id. 

8.  An  appearance  by  an  agent  of  the 
owner,  and  a  defence  of  the  suit  by 
him,  will  not  give  to  the  justice  juris- 
diction over  the  vessel.  id, 

9.  A  power  of  attorney  authorizing  a 
public  sale  of  property,  will  not 
authorise  a  private  sale  of  it.        id. 


See  Adhiraltt,  6  to  10. 
Costs,  4. 

Indictment,  21  to  23. 
Pleading,  1  to  3. 
Removal. 
Tbsason,  7. 


JURY. 

See  EviDEKCB,  4. 

Patents,  14,  32  to  34. 


JUSTICE  OF  THE  PEACR 
See  JUBISDICTION,  6  to  8. 

L. 

LIBEL. 
See  Pleading,  1  to  3. 

« 

LICENSE 
See  JuBiSDicnoN,  2. 


Party,  1. 
Patents,  26,  27, 
Practice,  8,  9. 
Steamboat,  2,  3. 


LIEN. 


1.  Where  the  owner  of  a  steamboat 
agreed  to  pay  by  instalments  for  a 
boiler  to  be  built  for  the  vessel,  the 
last  instalment  to  be  paid  by  his  giv- 
ing a  note  at  three  months  from  the 
completion  of  the  boiler,  but  he  did 
not  give  the  note :  Held^  that,  under 
the  lien  law  of  New  York,  (2  B.  S^ 
493,  §g  I,  2,)  the  lien  of  the  builder 
on  the  vessel  for  the  amount  of  such 
last  instalment  was  not  displaced  by 
the  ag^ement  as  to  the  nota  The 
Highiander^  66 

2.  On  the  failure  of  the  owner  to  give 
the  note, the  credit  ceased,  and  the  de- 
mand became  immediately  due.    id. 

3.  If  the  note  had  been  given,  the  lien 
would  have  been  waived.  id. 

See  Admiralty,  1  to  6,  9,  II. 
Carrier,  2,  3. 
Charter-Party,  7,  8. 
Injunction,  12. 


LOAN. 
See  Partner,  2,  3. 

M. 

MAINTENANCE. 

See  Champerty. 

MANIFEST. 

See  Carrier,  1. 

Forfeiture,  6  to  9. 

MASTER. 

See  Carrier,  1. 

Charter-Party.  1  to  3. 
Collision,  7  to  11,  17. 
Forfeiture,  6  to  9. 
Interest. 
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MISTAKE. 
See  Chartbr-Partt,  7,  8. 

MOTION. 
See  Injunction,  3. 


N 

NAVIGATION. 

See  Ad.mibalty,  9. 
Collision,  17. 
Constitutional  Law,  1  to  9. 

NAVY. 

See  Trespass. 

NE  EXEAT. 

1.  A  demand  must,  in  order  to  be  a 
foundation  for  a  writ  of  ne  exeat,  be 
an  equitable  debt  or  pecuniary  claim, 
and  be  certain  or  capable  of  being 
reduced  to  certainty.  Graham  v. 
Stttckerif  50 

2.  Where  a  bill  was  filed  to  set  aside  a 
bill  of  sale  of  a  vessel,  on  the  ground 
that  it  was  made  in  execution  of  a 
contract  void  for  usury,  and  for  a  re- 
turn of  the  vessel,  or  the  payment  of 
her  value,  and  an  account  of  her 
earnings :  JBeld,  that  the  claim  was 
not  one  on  which  a  writ  of  ne  exeat 
could  be  issued.  id. 


NEW  TRIAL. 
See  Duties,  37. 


NEW  YORK  CITY. 

1.  By  the  Aot  of  the  Legislature  of 
New  York,  passed  April  25th,  1831, 
incorporating  the  New  York  and  Har- 
lem Railroad  Company,  {Sees,  La/wa 
0/183 1,  chap.  263,)  the  consent  of  the 


authorities  of  the  City  of  New  York 
was  required  to  the  construction  of 
the  road  within  the  city,  and  the  Act 
authorized  those  authorities  "  to  reg- 
ulate the  time  and  manner  of  using 
the  same."  The  authorities  consented 
to  the  construction  of  the  road  within 
the  city,  and,  at  the  same  time,  the 
Company  covenanted  that  the  author- 
ities should  retain  the  **  the  right  of 
regulatmg  the  description  of  power 
to  be  used  "  in  the  propulsion  of  cars 
within  the  limits  of  the  city :  Held, 
that  the  condition  so  annexed  to 
such  consent  was  authorized  by  said 
Act.  New  York  and  New  Haven 
R.  R,  Co,  V.  Ma/yor,  <fec.,  of  New 
Y<frk,  193 

2.  An  unrestricted  power  to  make  a 
grant  or  concession  enables  the  party 
to  make  it  upon  conditions.  id, 

3.  Held,  also,  that  the  authorities  had 
the  right  to  forbid  the  running  of  lo- 
comotive engines,  by  the  Company, 
on  their  road,  witliin  the  city,  at  any 
time  when,  in  their  judgment,  the 
Interests  of  the  public  demanded  it 

id, 

4.  The  Act  of  the  Legislature  of  New 
York,passed  March  29th,  1848,(5i»*. 
Laws  of  1 848,  chap.  143,)  did  not  con- 
fer upon  the  New  York  and  New  Ha- 
ven Railroad  Company  any  greater 
privileges,  in  respect  to  the  running 
of  locomotive  engines,   within    the 
city  of  New  York,  upon  the  tracks 
ofthe  New  York  and  Harlem  Rail- 
road Company,  than  had   been,  or 
might  be,  conferred  on  the  latter 
Company,  and  the  city  authorities 
have  the  right  to  prevent  the  run- 
ning of  such  engines,  within  the  city, 
by  the  former    Company,    on    the 
tracks  of  the  latter  Company.       id. 


NOTARY  PUBLIC. 
See  EvxDENOK,  8  to  10. 


NOTICE. 

See  Corporation,  1  to  3. 
Injunction,  1. 
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OFFICER. 
See  DuTnM»  41  to  43. 

TRB8PA8& 

OWNER. 
See  Collision,  8  to  11. 

JURISDICnOK,  6  to  8. 
LiSM. 

Pabtt,  1. 


PARTNER. 

r 

1.  A  tort  committed  by  one  partner 
will  not  bind  the  partnenship  or  the 
other  copartner,  unless  it  be  either 
authorized  or  adopted  by  the  firm,  or 
be  within  the  proper  scope  and  busi- 
ness of  the  partnership.  Graham  y. 
Meyer,  129 

2.  If  a  conveyance  of  property  be  made 
to  a  partnership,  composed  of  two 
persons,  as  security  for  a  usurious 
loan  of  money  made  by  one  of  the 
partners,  without  the  knowledge  of 
the  other,  such  loan  being  made  in 
the  State  of  New  York,  and  such 
loan  and  conveyance  being  unlawful 
and  void  by  the  laws  of  the  State, 
the  loan  and  conveyance  cannot  be 
regarded  as  within  the  proper  scope 
and  business  of  the  partnership,  so 
as  to  make  the  ignorant  partner  lia- 
ble, in  an  action  of  tort,  for  the  vio- 
lation of  law  by  his  copartner.      id, 

3.  To  make  him  liable,  it  must  appear 
that  he  authorized  or  ratified  the 
transaction,  id. 

PARTY. 

1.  Where  the  legal  owner  of  a  patent 
granted  a  license  to  use  it,  and  cove- 
nanted not  to  license  any  one  else, 
and  not  to  use  the  patent  himself, 
and  the  license  provided  that  such 


owner  should  have  one-half  of  the 
damages  to  be  recovered  for  the  vio- 
lation of  the  patent :  Meld,  that  the 
legal  owner  was  a  necessary  party  to 
a  suit  for  an  infringement  of  the  pat- 
ent  Nbrih  V.  Kershaw,  70 

2.  Where  one  person  has  the  legal  title 
to  a  patent,  and  another  person  has 
an  equitable  right  in  it,  both  should 
be  joined  as  plaintiffs,  in  a  suit  in 
Equity  on  it,  for  an  injunction  and 
an  account,  founded  on  an  infringe- 
ment.   Stimpeon  v.  Rogers^  333 

3.  In  Admiralty,  the  name  of  any  party 
who  has  lost  his  interest  in  the  suit, 
can,  on  a  proper  application,  be 
stricken  fh>m  the  recoid.  l%e  Fal- 
con, 367 

4.  Persons  having  adverse  and  conflict- 
ing interests  cannot  be  joined  as  co- 
plaintiffs,  in  a  suit  in  Eqntty.  Par- 
eoM  V.  Lymanj  432 

5.  A  Circuit  Court  of  the  United  States 
will  not  proceed  to  a  final  decree,  in 
a  suit  in  Equity,  in  the  absence  of  a 
party  whose  interests  are  to  be  af- 
fected thereby.  Al^)ot  v.  Amerioan 
Hard  RiMer  Co.,  489 

6.  Where  a  bill  against  a  corporation 
alleged  that  certain  directors  of  the 
corporation  were  about  to  make  a 
fraudulent  sale  of  all  the  property  of 
the  corporation  to  P.,  and  prayed  an 
injunction  to  restrain  the  corporation 
from  consummating  the  sale,  but  P. 
was  not  made  a  party  to  the  biU : 
Held,  on  demurrer,  that  P.  was  not  a 
necessary  party.  id. 

7.  A  Circuit  Court  of  the  United  States 
will  always  dispense  with  a  merely 
formal  party,  where  he  is  beyond  the 
reach  of  process ;  and,  where  a  per- 
son is  beyond  the  reach  of  process,  it 
will  dismiss  a  bill,  on  the  ground  of 
its  inability  to  proceed,  only  when  it 
discovers  that  tlie  presence  of  the 
person  is  indispensable,  and  that  no 
relief  can  be  given  which  does  not 
necessarily  involve  liis  rights.       id. 

8.  Where  persons  are  acting  in  concert 
in  infringing  a  patent,  although  they 
act  merely  as  employees  of  a  corpo- 
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ration,  they  are  liable  to  be  sued 
therefor  jointly  in  one  suit  PcppeiP' 
hu8cn  V.  Falke,  493 

See  Admiralty,  6. 
Injunction,  1  to  4, 
Practice,  3  to  5,  8,  9. 

• 

PATENTS. 

> 

1.  Patents  Generally.    (I  to  14.) 

2.  Jnyention.    (15  to  20.) 

3.  Re-issue.    (21  to  37.) 

4.  Infringement     (38  to  42.) 

5.  Particular  Patents. 

(1.)  Wells'— Hat-Bodies.  (43  to 
47.) 

(2.)  Meyer's— Tin-Poil.  (48.) 

(3.)  Meyer's — Grease.   (49.) 

(4.)  Frost  t  Munroe's  —  Bran- 
Duster.   (50,  51.) 

(5.)  Imlay's— Rail- Road  Cars.  (52, 
53.) 

(6.)  Wilson's  —  Sewing  -  Machine. 
(54,  55.) 

(7.)  Sickels'—  Steam-Engiue.  (56 
to  58.) 

1.  Patents  Generally. 

1.  A  patent  is  prima  facie  evidence 
that  the  grant  contained  in  it  is  valid, 
that  what  it  purports  to  secure  was 
new  and  required  invention  and  is 
useful,  and  that  it  was  invented  by 
the  patentee ;  and  suoh  prima  fade 
evidence  mupt  have  full  effect  unless 
it  is  rebutted  by  sufficient  counter- 
vailing evidence.     Potter  v.  Holland, 

238 

2.  A  patent  is  to  be  construed  liberally, 
and  is  not  to  be  subjected  to  a  rigid 
interpretation ;  and  it  is  to  be  pre- 
sumcKl  that  the  Commissioner  of  Pat- 
ents has  done  his  duty  and  has  not 
granted  a  patent  when  he  ought  not 
to  have  granted  one.  id. 

3.  Under  the  10th  section  of  the  Patent 
Act  of  July  *th,  1836,  (5  U.  S,  Stat, 
at  Large,\2\,)  where  an  inventor  dies 
before  a  patent  is  granted  for  his  in- 
ventlon,  leaving  a  will  which  devises 
the  proper  :y  in  the  invention,  a 
patent  granted  for  the'  invention,  to 
his  executor,  describing  him  as  such, 
and  on  his  application  sa  executor,  is 


valid,  although  the  patent  does  not 
state  that  it  is  granted  in  trust  for  the 
devisees  in  the  will.  Stimpson  v. 
Rogers,  333 

4.  The  Act  recognizes  an  invention  as 
property  which  goes  to  the  heirs  at 
law  or  devisees  of  the  inventor  by  a 
patent  to  be  granted  to  his  adminis- 
trator or  executor,  as  trustee  for  the 
persons  entitled.  id. 

5.  The  trust  declared  by  the  law  is  im- 
plied from  the  existence  of  the  facts 
which  create  the  trust.  id 

6.  Under  the  Patent  Act  of  July  4ih, 
1836,  (5  U.  &  Stat,  at  Large,  117,)  a 
patent  cannot  be  avoided  by  the  fact 
that  the  invention  patented  was 
known  and  used  in  a  foreign  country 
before  its  discovery  by  the  patentee, 
provided  the  patentee,  at  the  time  of 
making  his  application  for  a  patent, 
believed  himself  to  be  the  first  in- 
ventor of  the  thing  patented.  Barth- 
olomew V.  Sawyer,  347 

7.  No  description,  in  any  printed  pub- 
lication, of  the  thing  patented,  can 
avoid  a  patent,  unless  such  descrip- 
tion was  prior,  in  point  of  time,  to 
the  invention  of  the  patentee.  It  is 
not  enough  that  the  description  in 
the  printed  publication  should  have 
been  prior  to  the  application  for  the 
patent  id. 

8.  C.  filed  in  the  Patent  Office  a  caveat 
under  §  12  of  the  Patent  Act  of  July 
4th,  1836,)  5(7.  S.  Stat,  at  Large,  121.) 
Three  months  afterwards  M.  filed  a 
caveat  for  the  same  invention.  Seven 
months  after  that  C.  applied  for  a 
patent  for  the  invention,  which  was 
granted  two  montlis  aflcr  his  applica- 
tion. Fifteen  months  after  the  grant- 
ing of  the  patent  to  C,  a  patent  was 
granted  to  M.  for  the  same  invention. 
No  notice  was  given  by  the  Commis- 
sioner of  Patents  to  M.,  of  the  appli- 
cation of  C.  In  a  suit  brought  by  C, 
for  the  infringement  of  his  patent, 
against  parties  holding  under  the 
patent  to  M. :  Held,  that  if  M.  in 
fact  first  discovered  the  invention, 
and  if,  when  C.  applied  for  his  patent, 
M.  was  using  reasonable  diligence  in 
adapting  and  perfecting  his  Invention, 
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although  he  had  not  then  given  prac- 
tical shape  to  his  discovery,  C.  had 
unjustly  obtained  his  patent,  within 
the  meaning  of  §  15  of  the  Act,  and 
could  not  maintain  the  suit  Phelps 
V.  BrotOHj  362 

9.  Whether  the  Commissioner  of  Pat- 
ents had  power  to  issue  the  patent 
to  C,  in  violation  of  the  provisions 
of  §  12,  which  required  him  to  give 
notice  to  M.  of  the  tiling  of  the  ap- 
plication by  C,  quere.  id. 

10.  But  M.  cannot  be  prejudiced  by  the 
omission  to  give  him  the  notice,    id. 

11.  The  12th  and  15th  sections  of  the 
Act  were  designed  to  protect  the 
right  of  the  first  inventor,  although 
he  was  not  the  first  to  adapt  his  in- 
vention to  practical  use,  provided  he 
has  filed  his  caveat  and  has  used  rea- 
sonable diligence  in  perfecting  his  dis- 
covery, id. 

12.  The  purpose  of  the  caveat  is  to 
save  an  inventor  from  the  effect  of 
the  rule  of  law,  which  gives  to  the 
inventor  who  first  adapts  his  inven- 
tion to  practical  use  the  right  to  the 
grant  of  the  patent.  id. 

13.  An  inventor,  by  permitting  a  pub- 
lic use  of  his  invention  for  more  than 
two  years  before  he  applies  for  a 
patent  for  it,  forfeits  all  right  to  a 
patent,  under  §  7  of  the  Act  of  March 
3d,  1839,  (5  U.  S.  Stat,  at  Large, 
354)  Toppan  v.  National  Bank  Note 
Co.,  509 

14.  Questions  of  forfeiture  and  aban- 
donment, in  a  patent  suit,  ought  to  be 
passed  upon  by  a  jury.  id. 

See  Agreement,  8. 
Champbbtt. 
Equity. 
Injunction,  1  to  11, 14  to  18, 30  to 

32. 
Jurisdiction,  2. 
Party,  1  to  8. 
Pleading,  4,  5. 
Practice,  8,  9. 

2.  Invention. 

15.  An  end  or  result  produced  cannot 


be  secured  by  a  patent,  but  only  tlie 
substantial  means  used  and  specified 
to  produce  the  end  or  result  Burr 
V.  Courperthwaitf  163 

16.  The  validity  of  a  patent  is  not  to 
by  be  determined  by  the  amount  of  in- 
vention required  to  produce  what  it 
covers.  If  the  device  is  new  and 
useful,  there  is  a  sufficient  amount  of 
invention  to  authorize  a  patent  Poi" 
ter  V.  Holland,  238 

17.  A  patent  was  granted  to  R.,  in 
1854  E.,  in  1858,  applied  to  the 
Patent  office  for  a  patent  for  the  same 
invention.  His  application  was  de- 
nied. B.  tlien  filed  a  bill  averring 
that,  in  1847,  he  invented  what  was 
patented  to  R.,  atid  made  drawing^ 
of  the  invention,  preparatory  to  ap- 
plying for  a  patent,  and  praying  for 
a  decree  declaring  that  the  patent  to 
R.  was  void,  and  that  E.  was  entitled 
to  a  patent  for  the  invention :  Hdd^ 
that  the  bill  could  not  be  sustained. 
EOithorp  v.  Bobertson,  307 

18.  The  bill  ought  to  have  averred  that 
£.  had,  before  t)ie  granting  of  the 
patent  to  R.,  reduced  his  invention  to 
practice,  or  embodied  it  in  some 
practical  or  useful  form,  or  adapted 
it  to  use.  id. 

19.  The  making  of  drawings  of  a  con- 
ceived idea,  is  not  such  an  embodi- 
ment of  it  in  a  practical  and  useful 
form  as  will  sustain  a  patent.  It 
must  have  been  reduced  to  practice 
before  the  granting  of  the  patent  id. 

20.  What  Is  such  a  reduction  to  prac- 
tice, defined.  id. 

iS^  6  to  12,  32  to  37. 


3.  Be-iswe. 

21.  Under  the  13th  section  of  the  Pat- 
ent Act  of  July  4th  1836.  (5  U.  S. 
Stat,  at  Large,  122,)  the  right  to  sur- 
render a  patent  and  obtain  a  reissue 
of  it  is  given  (1)  to  the  patentee,  if 
he  is  alive  and  has  made  no  assign- 
ment of  the  origrinal  patent ;  (2)  to 
the  executor  or  administrator  of  the 
patentee,  after  his  decease,  when 
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there  has  been  no  such  assignment ; 
(3)  to  the  assignee,  when  there  has 
been  an  assignment  of  the  original 
patent.    Potter  v.  HoUandj  206 

22.  Where  there  has  been  an  assign- 
.  ment  of  an  undivided  part  of  the 
whole  original  patent,  the  assignee 
of  such  part  and  the  patentee  be- 
come joint  owners  of  the  patent, 
and  should  join  in  the  surrender, 
and,  if  they  do  not,  it  will  be  inva- 
lid, unless  the  part  owner  not  joining 
shall  ratify  it.  '  id. 


23.  The  meaning  of  the  terms  "  assign- 
ment," "assignee,"  "grant,"  and 
"grantee,"  as  used  in  the  11th  and 
14th  sections  of  the  said  Act  of  July 
4tli,  1836,  deflned.  id. 

24.  An  assignee  is  one  who  has  had 
transferred  to  him,  in  writing,  the 
whole  interest  of  the  original  patent, 
or  any  undivided  part  of  such  whole 
interest,  in  every  portion  of  tlie 
United  States.  id. 

25.  A  grantee  is  one  who  has  had 
transferred  to  him,  in  writing,  the 
exclusive  right,  under  the  patent,  to 
make  and  use,  and  to  g^ant  to  others 
to  make  and  use,  the  thing  patented, 
within  and  throughout  some  speci- 
fied part  or  portion  of  the  United 
States.  id. 

26.  A  licensee  is  one  who  has  had 
transferred  to  him,  in  writing  or 
jorallv,  a  less  or  different  interest 
than  either  the  interest  in  the  whole 
patent,  or  an  undivided  part  of  such 
whole  interest,  or  an  exclusive  sec- 
tional interest.  id. 

27.  Neither  a  grantee  nor  a  licensee 
need  join  in  the  surrender  of  a  pat- 
ent, id. 

28.  It  is  not  in  the  power  of  a  patentee, 
by  a  surrender  of  his  patent,  to  affect, 
without  their  consent,  the  rights  of 
third  persons  to  whom  he  has  pre- 
viously passed  his  interest  in  the 
whole  or  a  part  of  the  patent.        id. 

29.  A  person  to  whom  the  patentee  has 
passed  his  interest  in  a  part  of  the 
old  patent,  is  entitled,  upon  the  sur- 


render of  the  same  by  the  patentee, 
and  the  obtaining  of  a  reissued  pat- 
ent, to  the  same  right,  under  the 
reissued  patent,  that  he  had  to  the 
old  one ;  but  he  cannot  be  compelled 
to  take  under  the  reissued  one.    id. 

30.  A  portion,  or  the  whole  of  an  in- 
vention, for  a  particular  portion  of 
the  United  States,  may  be  secured 
by  the  original  patent,  and  the  re- 
maining portion  of  the  invention, 
for  the  residue  of  the  United  States, 
may  be  secured  by  the  reissued  pat- 
ent id, 

31.  The  decision  of  the^Oommissioner 
of  Patents,  in  reissuing  a  patent, 
under  §  13  of  the  Act  of  July  4th, 
1836,  (6  U.  8.  Stat,  at  Large,  122,) 
that  the  reissued  patent  is  for  the 
same  invention  originally  discovered 
and  intended  by  the  patentee  to  be 
secured  by  the  original  patent,  is  not 
re-examinable  by  this  Ck)urt,  unless 
it  is  apparent,  upon  the  face  of  the 
patent,  that  the  Ck>mmissioner  has 
exceeded  his  authority,  or  unless 
there  is  a  clear  repugnancy  between 
the  old  and  the  new  patents,  or  un- 
less the  new  one  has  been  obtained 
by  collusion  between  the  Commis- 
sioner and  the  patentee.  Potter  v. 
HoUandj  238 

32.  A  Court  of  Equity  is  not  bound  to 
send  to  a  jury  the  question  whether 
a  Reissued  patent  is  for  the  same  in- 
vention as  the  original  patent,  or 
whether  it  covers  more  ground  than 
the  actual  invention.  Poppenhusen 
V.  Falke^  493 

33.  If  such  question  is  involved  in 
considerable  doubt,  that  may  be  a 
reason  why  it  should  be  sent  to  a 
jury.  id. 

34.  Reasons  stated  why  it  would  not 
be  proper  to  send  such  question,  in 
this  case  to  a  jury.  id, 

35.  The  existence  of  a  substantial 
doubt  whether  a  reissued  patent  is 
for  the  same  invention  as  the  orig- 
inal, and  as  to  the  true  construction 
to  be  give  n  to  the  reissued  patent,  is 
a  proper  ground  for  denying  a  mo- 
tion for  a  provisional  injunction  to 
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restrain  the  infriDgement  of  the  reis- ' 
sued  patent  id 

36.  Inadvertence  and  error,  as  frround  ; 
for  a  reissue,  may  occur  as  well  in  a  ' 
disclaimer  as  in  a  claim.  id, 

37.  Tlie  granting  of  a  reissue  is  prima 
fade  evidence  that  it  was  granted  in 
good  faith.  id, 

4.  Infringemetit 

38.  The  same  end  or  result  may  be 
produced  by  means  other  than  those 
substantially  described  in  the  speci- 
fication, without  infringing  the  pat- 
ent.    Burr  y.  Cowportfiwait,        163 

39.  Patents  are  to  be  construed  libe- 
rally, and  are  not  to  be  subject  to  a 
strict  and  rigid  interpretation.  Im- 
lay  V.  Normeh  db  Wwctaier  E,  R. 
Co.,  227 

40.  Where,  in  two  devices,  the  end  to 
be  accomplished  is  the  same,  and  the 
substantial  means  to  accomplish  the 
end  are  the  same,  the  two  devices 
are  identical,  though  one  may  accom- 
plish the  end  more  effectually  than 
the  other.  id, 

41.  Where  a  defendant  in  a  patent  suit 
was  enjoined  from  the  application  of 
tin-foil  or  its  equivalents,  during  the 
process  of  vulcanizing  india-rubber, 
to  preserve  the  form  of  the  material, 
and  subsequently  used  for  that  pur- 
pose sheets  of  tin  something  like 
roofing  tin:  Heldy  that  such  sheets 
were  not  tin-foil  or  its  equivalent 
Poppenhusen  v.  Kew  TorkGuUa  Percha 
Comb  Co.,  253 

42.  What  experiments  with  a  patected 
article  may  be  made,  without  involv- 
ing an  infringement  of  the  patent, 
considered.     Poppetikasen  v.  Fdlke^ 

493 

Set  45,  47. 

iKJUNcnoN,  I  to  4,  14,  16  to  25. 
Party,  2,  8. 

5.  Particular  Patents, 

(1.)   WeUs'—IIat  Bodies. 

43.  Henry  A.  Wells  was  the  first  in- 


ventor of  the  improvements  in  mak* 
ing  and  hardening  bats  of  wool  or  for 
fur  hat-bodies,  described  in  his  pat- 
ent of  April  25^  1846,  and  that 
patent  is  valid.  Burr  v.  Cowper- 
Ihwaity  163 


44.  The  essential  means  specified  in  the 
patent  reissued  to  Henry  A.  Burr  and 
others,  September  30th,  1856,  on  the 
surrender  of  the  said  Wells  patent,  to 
accomplish  the  object  of  forming  bats 
of  fur  for  hat-bodies  and  other  pur- 
poses, were  new  with  Wells,  and 
such  reissued  patent  is  valid  for 
such  means.  id. 


46.  In  this  case,  the  same  result  was 
produced  by  the  means  specified  in 
said  reiHsued  patent  of  ISeptember 
30th,  1856,  and  by  the  means  used  by 
the  defendant  in  his  machiue,  that  re- 
sult being  the  forming  of  a  hat-bat  on 
a  revolving  cone,  exhausted  at  its 
base,  by  causing  a  sheet  of  fur  to  be 
directed  to,  and  thrown  upon,  a  sec- 
tion of  the  revolving  cone,  as  it  ro- 
tates, in  properly  regrulated  (^uanti- 
ties,  parallel  with  its  axis,  by  certain 
means  used,  so  as  to  form  the  bat  of 
fur  on  the  cone,  of  the  desired  shape 
and  thickness,  at  the  will  of  the  oper- 
ator ;  but  the  means  for  producing 
that  result  were  different.  In  the 
patent,  a  trunk  or  dinnnel  way  inter- 
posed between  the  picker  cylinders 
and  the  cone,  and  combined  with  a 
hinged  hood,  to  direct  the  sheet  of  fur 
on  to  tlie  cone,  and  produce  a  varia- 
ble thickness  of  bat.  was  an  essential 
means ;  but,  in  the  defendant's  ma- 
chine, there  was  no  trunk  or  channel 
way,  and  no  hinged  hood,  but  the  fur 
was  directed  on  to  the  cone  by  the 
power  of  the  picking  cylinders,  and 
the  variable  thickness  of  the  bat  was 
produced  by  the  manner  of  feeding 
the  fur.  It  was,  tlierefore,  held,  that 
the  defendant's  madiine  did  not  in- 
fringe the  patent  id. 

46.  The  reissued  patent  to  Henry  A. 
Burr  and  others,  of  October  7th,  1856, 
is  for  the  process  of  making  ha^- 
bodies  described  in  said  patent  of 
September  36th,  1856,  in  combination 
with  the  method  of  hardening  the 
bat  while  on  the  cone. 
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47.  If  the  patent  of  October  7th,  1856, 
ifi  for  any  method  of  hardening  the  bat 
while  on  the  oone,  when  such  meth' 
od  is  combined  with  the  method  of 
forming  a  bat  secured  by  the  patent 
of  September  30th,  1856,  then  the  de- 
fendant does  not  inf^ing^  such  com- 
bination, because  he  does  not  infHnge 
the  patent  of  September  30th,  1856 ; 
and,  if  the  patent  of  October  Tth, 
1856,  is  for  the  mode  of  hardening 
described  in  that  patent,  then  the  de- 
fendant does  not  infringe  that  patent, 
because  his  mode  of  hardening  the 
bat  is  different.  ia. 


(2.)  Meyer'a^Tin-Fhil 

48.  The  patent  granted  to  iL^Otto  P. 
Meyer,  April  4th,  1854,  for  an  "im- 
provement in  treating  caoutohouc, 
and  other  vulcanizable  gums,"  con- 
strued to  cover  the  use  and  applica- 
tion of  tin-foil,  or  its  equivalents,  to 
the  hard  compound  of  india-rubber 
and  gutta-percha,  during  the  process 
of  vulcanization,  in  the  manner  de- 
scribed in  the  patent,  to  pre&erve 
and  retain,  during  the  process  of 
heating  and  hardening,  the  form  and 
shape  given  to  the  material  before 
the  heating  process  commences,  with- 
out any  other  pressure  or  mould, 
Poppenhusen  v.  New  York  OuUa-Per- 
cha  Comb  Co.,  184 


See  41. 

(3.)  Meyer's — Oreaae, 

49.  The  patent  granted  to  L.  Otto  P. 
Meyer,  December  20th,  1853,  for  an 
"  improvement  in  processes  for  vul- 
canizing caoutchouc  compounds," 
construed  to  cover  the  use  of  oil,  or 
other  equivalent  substance,applied  to 
the  surface  of  the  hard  compound  of 
vulcanized  caoutchouc  or  gutta-per- 
cha, or  other  vulcanizable  gums, 
manufactured  according  to  the  pat- 
tents  granted  to  Charles  Goodyear 
and  to  Nelson  Goodyear,  and  between 
the  gum  and  the  plates  of  metal 
or  the  moulds,  substantially  as  de- 
scribed in  the  patent,  to  produce 
'  smooth  and  glossy  surfaces  upon  the 
material.  Poppenfntsen  v.  New  York 
GuUa-Percha  Comb  Co.^  184 


(4.)  Frost  <fc  Munroe^s — Bran-Duster. 

50.  Where,  in  the  patent  to  ProQt 
and  Munroe,  of  February  27th,  1849, 
reis.sued  March  13th,  1856,  for  an 
"  improvement  in  machinery  for  sep- 
arating flour  from  bran,"  containing 
four  claims,  the  third  claim  was  in 
these  words :  "  The  upright  station- 
ary bolt,  or  bolt  and  scourer  com- 
bined, with  its  top  or  cover,  or  in 
combination  with  claims  1,  2  and  4, 
or  either  of  them,  or  their  equiv- 
alents, to  produce  like  results  in  the 
flouring  process : "  Bdd,  that  such 
claim  was  bad,  for  uncertainty.  Cart 
V.  Jiiee,  200 

61.  The  fourth  claim  was  one  for  "  the 
use  of  the  revolving,  distributing, 
scouring  and  blowing  cylinder  of 
beaters  and  fans,  by  which  the  ma- 
terial is  distributed,  scoured,  and  the 
flour  blown  through  the  meshes  of 
the  bolting  cloth:"  Held,  that  such 
claim  was  one  to  a  legal  result,  and 
bad  on  its  face.  id. 

(5.)  Imlay*s — Rail-Road  Cars. 

52.  The  invention  of  Richard  Tmlay, 
covered  by  his  patent  of  September 
21st,  1837,  for  an  *' improvement  in 
the  mode  of  supporting  the  bodies  of 
railroad  cars  and  carriages,"  was  two 
cylinder  plates,  male  and  female,  one 
within  the  other  and  acting  in  combin- 
ation, one  attached  to  the  truck  and 
the  other  to  the  car  body,  substantially 
as  set  forth  in  the  specification, 
whereby  the  truck  and  carriage  were 
combined  to  give  support  to  all  kinds 
of  eight  wheeled  railroad  car  bodies, 
upon  springs,  or  in  any  other  form  or 
size,  whereby  the  application  of  the 
same  essential  means  was  substan- 
tially made,  to  obtain  the  same  object . 
IirUay  v.  Norwich,  and  Worcester  R.  R. 
Co.,  227 

53.  The  use  and  application  of  the  two 
cylinder  plates,  one  within  the  other, 
to  give  essential  support  to  the  rail- 
road carriage,  is  the  use  and  applica- 
tion of  the  essential  means  discovered 
by  and  patented  to  Imlay,  and  is  a 
violation  of  his  patent,  even  though 
other  means  are  used  in  connection 
with  them,  to  give  the  required  sup- 
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portf  and  such  other  means  better 
accomplish  the  object 


id. 


(6.)   WUson's—Sewing-Machine, 


granted  to  the  patentee  October  19th., 


1844. 


id. 


54.  Tlie  inventions  of  Allen  B.  Wilson, 
embodied  in  his  patent  of  November 
12th,  1850,  for  "improvements  in  sew- 
ing machines,"  as  reissued  January 
22d,  1856,  and  December  9th,  1856, 
defined  and  explained.  Potter  v.  //o^ 
land,  238 

65.  Wilson  having  invented  a  new  me- 
chanical automatic  feed  motion  in  a 
sewing  machine,  which  is  not  to  be 
used  in  conjunction  with,  or  in  aid  of, 
or  in  addition  to,  any  old  mode  of 
feeding,  but  is  a  new  and  independ- 
ent element,  in  a  combination  con- 
sisting of  a  table  or  platform  to  sup- 
port the  material  to  be  sewed,  and  a 
sewing  mechanism,  and  such  new 
feed  motion,  such  combination  form- 
ing a  new  machine :  Held^  that  such 
machine  is  a  new  and  different  ma- 
chine from  a  machine  containing  the 
combination  of  the  old  elements — a 
table  or  platform,  and  a  sewing 
mechanism,  and  another  kind  of  feed 
motion — ^and  is  not  merely  an  im- 
provement on  the  machine  containing 
such  combination  of  old  elements ; 
and  that  Wilson  has  a  right  to  cover 
by  his  patent,  the  combination,  in  a 
single  macliine,  of  the  two  old  el- 
ements— a  table  or  platform,  and  a 
sewing  mechanism — and  a  new  feed 
motion,  and  is  not  obliged  to  limit  his 
claim  to  an  improvement  on  the  old 
feed  motion.  id, 

(7.)  Sickela' — Steam-Engine. 

56.  The  claim  in  the  patent  granted  to 
Frederick  E.  Sickels,  September  19th, 
1845,  extended  September  19th,  1859, 
and  reissued  February  21st,  1860,  for 
an  "improvement  in  steam  engines," 
to  "  imparting  a  co-existing  move- 
ment to  two  reciprocating  catch-pie- 
ces, in  the  operation  of  the  trip  cut-off 
valves,"  is  a  claim  for  an  effect  or 
function,  and  is  therefore,  not  pat- 
entable.    Sickels  V.  FaUs  Co.,       508 

67.  The  claim  is  also  void  on  the  ground 
that  the  improvement  is  substantially 
described  and  claimed  in  a  patent 


58.  It  is  also  void  because,  the  improve- 
ment having  been  invented  in  1844, 
it  was  not  embodied  in  the  original 
patent  of  18^5,  or  noticed  therein 
until  the  reissue  of  1860.  id. 


PAYMENT. 
See  Co&PORATioN,  1,  5. 


PENALTY. 

Bee  Duties,  19,  20,  23,  24,  34,  36. 
Steamboat,  2,  3. 


•  PEBJTJRY. 

Bee  Indictkbnt,  1  to  13. 


PILOT. 
Bee  Steamboat,  1. 


PLAINTIFF. 
Bee  Pkactice,  8,  9. 


PLEADING. 

1.  A  libel  of  information  against  a  ves- 
sel, to  procure  her  forfeiture  for  a 
violation  of  the  revenue  laws,  mast 
aver  that  she  has  been  seized  for  the 
offence,  and  that  the  seizure  still  sub- 
sists.    TheWaahington,  101 

2.  The  seizure  is  a  jurisdictional  fact, 
and  the  absence  from  the  libel  of  any 
averment  of  such  seizure  is  a  defect 
of  which  advantage  may  be  taken  at 
any  stage  of  the  cause.  id. 


3.  Libel  dismissed 
averment. 


for  want  of 


such 
id 


4.  A  bill  in  Equity,  founded  upon  four 
patents  for  improvements  in  reap- 
ing machines,  they  being  improve- 
ments intended  to  be  used  in  all  such 
machines,  and  not  limited  to  any  par- 
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ticular  machine,  aud  not  being  neces- 
sarily connected  together  in  use,  is 
not  bad  for  multifariousness,  on  de- 
murrer, where  it  appears  that  the 
machine  sued  contains  all  the  im- 
provements.    Nourse  v.  AUen,     376 

6.  A  deduction  of  title  to  the  patents 
being  set  forth  in  the  bill,  with  an 
averment  that  the  title  to  them  was 
vested  in  the  plaintiffs:  ffdd^  that 
the  latter  averment  would  have  been 
sufficient,  and  that  the  deduction  of 
title  was  unnecessary.  id, 

6.  A  declaration  on  a  promissory  note, 
in  a  suit  in  this  Court,  drawn  in  the 
form  of  a  complaint  under  the  New 
York  Code^  of  Procedure,  is  bad,  on 
general  'demurrer.  Brownson  v. 
WaWlce,  465 

7.  A  claim  of  damages  is  necessary  as 
a  matter  of  substance,  in  a  declara- 
tion in  aii  action  of  assumpsit,  and  a 
demand  of  judgment  for  the  amount 
of  the  note  proceeded  on,  and  inter- 
est, in  the  form  used  in  complaints 
under  the  New  York  Code,  is  not  such 
a  claim  of  damages.  id. 


See  Praotioe,  1,  2. 


POST  OFFICE. 

1.  Under  the  facts  of  this  case,  the 
Government  of  the  United  States  had 
no  right  to  withhold  from  a  party 
who  had  contracted  with  it  to  per- 
form a  mail  service  by  sea,  a  portion 
of  the  pay  provided  for  by  the  con- 
tract.    United  States  v.  Collins,    142 

2.  Under  the  Act  of  June  27th,  1848, 
(9  U,  S,  Stat  at  Large,  241,)  the 
power  of  the  Postmaster  General  to 
impose  a  fine  on  the  contractor  for 
the  transmission  of  mails  to  and  from 
foreign  countries,  for  any  unreason- 
able or  unnecessary  delay  in  the 
departure  of  the  mails,  or  in  the  per- 
formance of  the  trips,  is  limited  to 
the  cases  and  for  the  causes  specified 
in  the  Act.  id. 

3.  A  recommendation  made  by  the 
Postmaster  General  to  the  Secretary 


of  the  Navy,  to  make  a  deduction 
from  the  pay  of  a  contractor,  on  the 
ground  that  a  portion  of  the  service 
was  performed  by  a  steamer  not  of 
the  class  stipulated  for  in  the  con- 
tract, is  not  the  imposition  of  a  fine, 
within  the  terms  of  that  Act        id. 

See  Removal,  5,  6. 


POWER. 
See  Real  Estate,  5  to  8. 

POWER  OF  ATTORNEY. 


See  JuEiSDicynoN,  9. 


PRACTICE. 

• 

1.  When  a  suit  in  Equity  and  a  suit  at 
law  are  peuding  between  the  same 
parties  for  the  same  matter,  one  can 
not  be  pleaded  in  abatement  or  in 
bar  of  the  other;  but  the  Court  of 
Equity  will  sometimes  order  a  stay 
of  proceedings  in  one  until  the  other 
is  determined.    Chaham  v.  Meyer^ 

.  129 

2.  In  this  case,  the  defendant  in  the 
suit  at  law  was  not  a  party  to  the  suit 
in  Equity,  both  suits  being  in  this 
Court;  and  this  Court  denied  a  mo- 
tion made  by  the  defendant  in  the 
suit  at  law,  to  compel  the  plaintiff 
to  elect  which  suit  to  pursue.        id. 

3.  A  party  will  not  be  permitted  to  sub- 
stitute a  new  solicitor  in  place  of  one 
who  has  had  charge  of  the  cause, 
without  the  consent  of  the  Court. 
Sloo  V.  Law,  268 

4.  Circumstances  stated,  under  which 
the  Court  will  give  its  consent  that 
the  solicitor  be  changed,  and  order 
that  he  deliver  up  the  papers,  without 
the  payment  of  his  fees.  id. 

5.  Where,  after  a  party  had  notified 
his  solicitor,  who  had  faithfully  dis- 
charged his  duties,  that  his  services 
as  solicitor  in  the  cause  were  no 
longer  wanted,  and  that  his  fees  for 
his  past  services  would  not  be  paid, 
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and  had  attempted  to  substitute 
another  solicitor  in  his  place,  tlie  soli- 
citor  sued  out  an  attachment  against 
the  party  for  his  fees ;  Hdd,  that  the 
bringing  of  the  attachment  was  no 
g^und  for  ordering  the  solicitor  to 
be  discharged  from  the  cause  without 
the  payment  of  his  fees.  id, 

6.  Where,  on  a  trial,  in  an  action  at 
law,  a  verdict  was  given  for  the  plain- 
tiff,  subject  to  the  opinion  of  the 
Court  on  a  case  to  be  made,  and  a 
case  was  then  made  containing  the 
questions  of  law,  and  a  reservation  to 
either  party,  of  the  right,  after  the 
decision  of  the  Ck)urt  on  the  case,  to 
turn  the  case  into  a  bill  of  exceptions, 
and  a  motion  for  a  new  trial  was  then 
denied,  and  judgment  entered  for  the 
plaintiff,  and  the  defendant  then  sued 
out  a  writ  of  error  to  the  Supreme 
Court,  but  through  inadvertence^the 
case  was  annexed  to  the  record 
without  changing  it  into  the  form  of 
a  bill  of  exceptions,  and  neither  party 
observed  the  defect,  and  the  case  was 
argued  in  the  Supreme  Court  on  its 
merits,  but  that  Court  noticed  the 
defect  and  affirmed  the  judgment 
below,  be.cause  there  was  no  bill  of 
exceptions  and  no  error  on  the  face  of 
the  record,  this  Court  afterwards  al- 
lowed the  defendant  to  turn  the  case 
into  a  bill  of  exceptions,  on  payment 
of  the  costs  in  the  Supreme  Court. 
WUUamaonv.  Suydam^  323 

7.  On  the  hearing,  on  a  libel  in  ptr- 
8ona7n^  the  District  Court  heard  suffi- 
cient evidence  to  show  that  the  prin- 
cipal question  was  as  to  the  amount 
due  by  the  respondent,  as  owner  of  a 
vessel,  to  the  libellant,  as  its  master, 
for  wages,  and  then,  instead  of  taking 
further  testimony  in  open  Court  re- 
ferred it  to  a  Commissioner  to  take 
proofs  as  to  the  nature,  extent,  and 
value  of  the  service,  and  as  to  credits 
for  payments:  Held^  that  the  prac- 
tice was  proper,  as  not  prejudicmg 
the  rights  of  the  respondent,  and 
saving  the  time  of  the  Court  Shaw 
V.  CoUyer^  370 

8.  Where  an  action  at  law  for  the  in- 
fringement of  letters  patent  is 
brought  in  the  name  of  the  holder  of 
the  legal  title  to  the  patent,  but  for 


the  benefit  of  a  party  who  is  an  ex- 
clusive licensee,  under  the  patent,  of 
the  right  to  make  a  particular  article, 
the  suit  will  not  be  discontinued  on 
the  application  of  the  defendant  and 
the  consent  of  the  nominal  plaintiC 
Goodyear  v..  Bishop^  438 

9.  The  nominal  plaintiff  may  claim  in- 
demnity against  costs,  and  the  Court, 
on  a  proper  application,  will  provide 
for  it.  id 

Set  Admiralty,  1  to  8. 
Appeal. 

Charter-Partt,  1  to  3. 
Commission. 
Commitment. 
Costs,  4. 
Damages,  1,  2. 
EQLnTY,  1  to  4. 
Evidence,  6. 
Forfeiture,  1  to  5. 
Indictment,  1  to  8. 
Injunction. 
Jurisdiction. 
Party,  3,  5  to  7. 
Pleading,  1  to  3. 
Removal,  1  to  4. 
Waiver,  3  to  4. 

PRESIDENT. 
Bee  Trespass. 

PRISONER 

See  Commitment. 
Indictment,  1  to  8. 

PROBABLE  CAUSE. 

See  Seizure,  1. 

PROFITS. 

See  Equity,  1  to  4. 

PROTEST. 

See  Duties,  2  to  8, 10  to  13, 17, 18,  27, 
28J  36, 

PUBLICATION. 

See  Patents,  6,  7. 


mDEL 
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PURCHASER. 


See  Jurisdiction,  6  to  9. 


R 


RAIL  ROAD. 

See  CJoNSTiTUTiONAL  Law,  1  to  9. 
New  York  City. 


REAL  ESTATE. 

1.  A  tenant  for  life  of  real  estate,  is 
bound,  as  between  himself  and  the 
owner  of  the  reversion,  to  pay  the 
taxes  on  the  real  estate ;  and,  if  the 
tenant  for  life  neglects  to  pay  them, 
and,  upon  the  sale  of  the  real  estate 
for  their  non-payment,  obtains  a  con- 
veyance  of  it  to  himself,  he  will  not, 
after  the  determination  of  his  life  es- 
tate, be  allowed  to  claim  thereby  a 
title  in  fee  against  the  reversioner, 
and  thus  take  advantage  of  his  own 
wrong.    Patrick  y.  Sherwood,      112 

2.  An  owner  of  the  reversion  to  real 
estate  cannot,  by  ejectment,  recover 
possession  of  it,  upon  the  ground 
that  the  owner  of  a  life  estate  in  it 
has  forfeited  that  estate  by  the  com- 
mission of  waste ;  although  he  could, 
in  an  action  of  waste,  at  common  law 
and  under  the  English  statutes,  have 
recovered  the  place  or  thing  wasted. 

id. 

3.  By  the  law  of  New  York,  (1  R.  S,, 
739,  §  1 45,)  a  tenant  for  life  does  not, 
by  conveying  in  fee,  forfeit  his  life 
estate.  id, 

4.  Tlie  vested  estates,  interests  and 
rights  saved  by  1  R.  5.,  760,  §  It, 
ara  such  as  vested  by  a  forfeiture 
incurred  before  the  statute  took  ef- 
fect ;  and  a  conveyance  iu  fee  made 
by  a  tenant  for  life  after  the  statute 
took  effect  does  not  work  a  forfeiture 
of  his  hfe  estate.  id. 

6.  Where  a  testator,  in  New  York,  de- 
vised bis  real  estate  to  bis  executor 


and  tnistee,  in  trust,  to  sell  and  con- 
vey it.  and.  having  converted  it  into 
money,  to  distribute  and  divide  the 
proceeds  among  certain  benevolent 
institutions  enumerated,  but  the  will 
did  not  empower  the  executor  to  re- 
ceive the  rents  and  protiis  of  the  real 
estate:  Reld^  thai,  under  the  56th 
section  of  the  article,  *'  Of  Uses  and 
Trusts,"  in  the  Revised  Statutes  of 
New  York,  (1  R.  5.,  729,)  the  execu- 
tor took  no  estate  in  the  land,  but  it 
descended  to  the  heirs  at  law  of  the 
testator,  subject  to  the  execution  of 
the  power  in  trust.  Pennoyer  v. 
Sheldon,  316 

6.  The  intent  of  a  testator  must  be 
gathered  not  merely  from  the  words 
used  in  the  will,  but  from  the  words 
in  connection  with  the  law  of  the 
laud.  id. 

7.  When  a  trust  is  created,  the  legal 
effect  of  which  is  declared  by  the 
law,  the  Court  is  bound  to  prenume 
that  the  intent  of  the  testator  was  in 
conformity  with  it.  id, 

8.  Under  the  will  in  this  case,  the  fee 
in  the  land  would,  at  common  law, 
have  passed  to  the  executor;  but  the 
statute  has  changed  the  law.        id. 

See  Admiralty,  11. 
Corporation,  7,  8. 


RECIPROCITY  TREATY. 

See  FORFEITURB,  9. 


REFERENCE. 
See  iKJUNonov,  26,  27. 


REMISSION. 
See  FoRPBiTURB,  10  to  12. 


RBMOYAL. 

1.  Whore  a  defendant,  sued  in  a  State 
Court,  applied  to  this  Court  by  peti- 
tion, praying  for  the  removal  of  the 
suit  .to  this  Court,  under  the  3d  sec- 
tion of  the  Act  of  March  2d,  1833, 
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(4  U.  S,  Stat  at  Large,  633,)  on  Ihe 
ground  tliat  the  suit  was  for  acts 
done  by  him  auder  the  revenue 
laws  of  the  United  States,  and  ob- 
tained a  certiorari  from  this  Court  to 
the  State  Court,  to  certify  the  pro- 
ceedings on  file  in  that  Court,  and 
the  cleerk  of  the  State  Court  re- 
turned tlint  there  were  no  proceed- 
ings on  tile  in  his  office  in  the  suit, 
and  the  defendant's  attorney  then 
entered  a  rule  in  this  Court  for  the 
plain lifT  to  declare  in  twenty  days, 
and  notice  of  the  rule  was  served  on 
the  plain! iff 's  attorneys,  who  admit- 
ted service  of  it,  but  failed  to' de- 
clare, and  a  judgment  as  in  case  of 
nonsuit  was  then  entered  against  the 
plaintiff:  Held,  that  such  judgment 
was  regular.    Ahranehes  v.  ScheU, 

256 

2.  The  admission  by  the  plaintiff 's  at- 
torney, of  Mervice  of  the  rule  to 
declare,  waived  any  mformality  at- 
tending the  removal  of  the  cause  to 
this  Court.  id, 

3.  All  that  the  statute  requires  is,  that 
it  shall  appear,  from  the  petition,  that 
the  defendant  was  sued  on  account  of 
acts  done  by  him  under  the  revenue 
laws  ot  lYie  United  States.  It  does 
not  require  a  statement  of  the  cause 
of  action  or  the  kind  of  process,    id. 

4.  The  writs  of  certiorari  and  habeas 
corpus  provided  for  by  the  statute 
are  neither  of  them  required  for  the 
removal  of  the  cause  to  this  Court. 

id. 

6.  The  Post-Office  laws  of  the  United 
States  are  **  revenue  laws,"  within 
the  meaning  of  §  3  of  the  Act  of 
Congress  of  March  2d,  1833,  (4  U. 
S.  JStat.  at  Large,  633,)  providing  for 
the  removal  into  a  Circuit  Court  of 
the  United  States,  from  a  State 
Court,  of  a  suit  brought  against  a 
person  for  an  act  done  under  the 
revenue  laws  of  the  United  States, 
or  under  color  thereof.  Warner  v. 
Fowler.  311 

6.  An  action  brought  in  a  State  Court 
against  a  postmaster,  for  an  alleged 
wrongful  refusal  to  deliver  a  letter 
to  the  plaintiff,  is  removable  into  the  | 


Circuit  Court  of  the  United  States, 
under  that  Act.  id. 

Bee  Costs,  1,  2. 


RENEWAL. 
iSse  Aqreehent,  8. 


REPAIRS. 

See  Admiralty,  10. 
Bottomry. 
Collision,  7  to  11. 
Damages,  1, 2,  3,  5. 


REVENUE   LAW. 

See  Forfbiturb,  10  to  12. 
Pleading,  1  to  3. 
Removal. 


REVERSION. 


See  Real  Estate,  1  to  4. 


REVIVOR. 

1.  Where  a  defendant  in  a  suit  in 
Equity  has  neither  been  served 
with  process  nor  appeared  in  the 
suit,  a  bill  of  revivor  against  his 
administrator,  aft^r  his  death,  is  not 
proper,  and  the  Court  will  not  make 
an  order  reviving  the  suit  against 
such  administrator.  United  States 
V.  Fields^  326, 


S 


SALE. 

iSec  Admiralty,  6. 
Corporation,  6. 
Injunction,  12,  13. 
Jurisdiction,  9. 
Nb  Exeat,  2. 
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SALVAGE. 

1.  In  this  case,  the  aervice  was  a  sal- 
vage service,  and  is  entitled  to  a 
salvage  compensation.  The  Under- 
writer, 94 

2.  Beasons  stated,  why  the  compensa- 
tion allowed  by  the  District  Court 
was  too  large.  id 

3.  The  character  of  the  evidence  as  to 
the  injury  suflFered  by  the  salving 
vessel,  commented  on.  id. 

4.  Apportionment  of  the  salvage,     id, 

6.  No  costs  allowed  on  either  side,  in 
this  Ck)urt.  id. 

6.  As  a  general  rule,  the  rate  of  sal- 
vage allowed  in  the  case  of  a  vessel 
found  derelict  at  sea,  is  a  moiety  of 
her  value ;  and  this,  except  in  very 
special  cases,  is  the  extreme  limit. 
The  John  E.  ClayUm,  372 

7.  The  considerations  stated,  which  are 
taken  into  account,  in  fixing  a  sal- 
vage compensation.  id. 

8.  An  allowance  by  the  District  Court, 
as  salvage,  in  this  case,  of  two-fifths 
of  the  value  of  a  derelict  vessel,  re- 
duced by  this  Court  to  one-fourth  of 
such  value.  id. 

See  CoLiiisiON,  12. 
Interest. 


SEIZURE. 

1.  Where,  on  dismissing  a  libel  filed 
against  a  vessel  for  a  violation  of  the 
Act  against  the  slave  trade,  the  Dis- 
trict Court  granted  a  certificate  of 
reasonable  cause  of  seizure,  and  it 
appeared  that  no  seizure  had  in  fact 
been  made,  but  that  it  was  omitted, 
to  save  expense  and  delay,  at  the  re- 
quest of  the  counsel  for  the  claimant, 
Andt  on  a  written  stipulation  by  him 
that  a  seiiLure  had  been  made :  Held, 
that,  under  the  89th  sectidn  of  Act 
of  March  2d,  1799,  (1  U.  S.  Stai.  at 
Large,  696,)  the  stipulation  was  a 
sufficient  foundation  for  the  order 
of  reasonable  cause  of  seizure,  and 


that  the  District  Court  had  authority 
to  ma ke  s uch  order.  United  States  v. 
Brig  Henry,  359 

2.  The  practice  of  instituting  penal 
suits  on  behalf  of  the  Government 
by  stipulation  or  compromise,  re- 
buked, id. 

See  Pleading,  1  to  3. 


SHIPPING. 

See  Admiralty. 
Carrier,  1  to  5. 
Collision. 
Damages,  1,  2. 
Freight. 
Lien. 


SLAVE  TRADE. 
See  Seizure,  1. 

SOLICITOR. 
See  Praoticb,  3  to  5. 

STATUTE. 
See  Constitutional  Law,  10  to  12. 

STATUTES  COMMENTED  ON. 
United  States. 


1789,  Sept.  24,  Judiciary,  120, 


1790,  April  30,  Indictments, 

"         *•      '*   Treason, 
1793,  Feb.  18,  Navigation, 
March  2,  Injunctions, 


li 


1797, 
1799, 
1801, 
1803, 
1821, 
1823, 
1826, 


3,  Forfeiture, 

2,  Duties, 

3,  Duties, 
*'  Appeals, 

2,  Duties, 

3,  Crimes, 
•'  Crimes, 

1830,  May  28,  Tariff; 

1831,  Feb.    3,  Copyright, 
1883,  March  2,  Revenue, 
1836,       "      3,  Crimes, 


it 
(I 
II 
»i 
li 
II 
ti 


262,  416, 
426 
391 
618 
396 
142 
219 

369,  478 
478 
107 
182 

337,  386 

393,  420 
46 
23 

266,  311 
420 
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1836,   Julj  4, 


1838. 
1839, 


ti 


(I 


1840, 
1841, 

1842, 

ii 

1845, 


Feb.  28, 
Karcli  3, 

II  u 

July    4, 
Jan.   14, 


Aug.  23, 

»•     30, 

Feb.   26, 


1846,  July  30, 


tt 


1848, 
1850, 
1851, 
1852, 
1853, 
1854, 


ti 


1855, 
1867, 


Aug.  8, 
June  27, 
July  29, 
March  3, 
Aug.  30, 
Feb.  26, 
July  29, 
Aug.  5, 
March  3, 


Patents,  63,  206,  238, 

333,  347,  362 

Steamboats,  446 

Imprisonment  for  Debt, 

448 
Duties,  484 

Patents,  509 

lien  of  Judgments,  448 
Imprisonment  for  Debt, 

448 
Rules  of  Practice,  448 
Tariff,  223,  384 

Duties,  32, 43, 116,  221, 

484 
Tariff,  32,  41,  223,  328, 
378,  384,  469 
Grimes,  427 

Post  Office,  142 

Grimes,  418 

41,  223 
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Tariff, 

Steamboats, 

Indictments, 

Evidence, 

Reciprocity  Treaty,  182 

Bounty  Land,  387 

Tariff,  328 


24,  446 
337 
416 


New  Yokk. 


1  R.  S.  729,  §  56,  Uses  and  Trusts, 

316 
*'  "  739,  §  145,  Real  Estate,  113 
"      ''  750,  §  11,  Real  Estate,      112 

2  "  493,  §§  1,  2,  Lien,  55 
1831,  chap.  263,  N.  Y.  &  Harlem  R.  R. 

Go.,  193 

40,  Manufacturing  Gorpo^ 

rations,  341* 

143,  N.  Y.  ft  New  Haven 

R,  R.  Go.,  193 

37,  Taxation,  263 

146,  Hudson  River  Bridge 

at  Albany,  74 


1848,  *' 
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1855,  " 

1856,  " 


STEAMBOAT. 

1.  A  steamboat  plj'ing  on  a  ferry-line 
between  New  York  and  Port  Rich- 
mond, is  a  ferry-boat,  within  section 
42  of  the  Act  of  August  30tli,  1852, 
(10  U.  S.  Siai  at  Large,  75,)  aud  is 
not  obliged  to  have  on  board  a  li- 
censed pilot  and  a  licensed  engineer. 
Ifi6  Sylphj  24 

2.  Where  a  steam  vessel,  usually  em- 
ployed as  a  tow-boat,   transported 


passengers  from  Buffalo  to  Ganada 
and  back,  a  distance  of  12  or  15  miles 
each  way,  for  pay :  Udd,  that  she  was 
liable  to  the  penalty  imposed  for  a 
violation  of  g  2  of  the  Act  of  Jiily 
7  th,  1838,  (5  U.  S,  SkU.  at  Large^ 
304,)  in  transporting  passengers 
wiUiout  a  license,  aud  that  she  was 
not  entitled  to  the  benefit  of  the  ex- 
emption created  by  §  42  of  tlie  Act 
of  August  30ch,  1852,  (10  Id.  75,)  in 
favor  of  a  steamer  used  as  a  tug  boat 
or  a  towing  boat.  United  States  v. 
The  Echo,  446 

4.  Such  exemption  applies  only  to  a 
steamer  while  engaged  in  towing,  or 
in  the  business  of  towing,  and  nut  to 
a  steamer  usually  engaged  in  towing. 

id. 
See  Admiralty,  10. 

G0LLI8I0N,  1  to  5,  17,  21  to  25,  29. 

30. 
Lden. 


STEVEDORE. 


See  Bottomry,  2. 

STIPULATION. 

See  Admiralty,  1  to  8. 
Imprisonment  for  Debt. 


STOWAGE. 


See  Garribr,  4,  5. 


SUIT. 
See  Admiralty,  1  to  8. 

BOXD. 

Gharter-Party,  7,  8. 

Duties,  12,  13,  17, 18,  23,  24,  41  to 

43. 
Equity,  1  to  4. 
Forfeiture,  I  to  5. 
Imprisonment  for  Debt. 
Indictment,  17. 
Injunction,  1  to  4,  14. 
Jurisdiction,  1 
Ne  Exeat. 
Party,  1,  2,  3,  8. 
Practice. 
Removal. 
Revivor. 


INDEX. 
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SUPREME  COURT. 

See  IXPKISONMBNT  FOR  DSBT,  3,  4. 


SURETY. 
See  Admiralty,  1  to  8,  11, 

IHPRISOMMBMT  FOR  DEBT. 


T 

TARIFF. 
See  DuTiia 

TAXES. 

Set  Constitutional  Law,  10  to  12. 
Real  Estate,  1  to  4. 

TNANET  FOR  LIFE. 
See  Real  Estate,  1  to  4. 

TITLE. 

See  Admiralty,  1  to  5. 
Jurisdiction,  6  to  9. 
Pleading,  4  to  5. 

TORT. 
See  Partner. 

TOWAGE. 

Sk  Collision,  12,  17,  21. 
Damages,  4. 
Steamboat,  2,  3. 

TREASON. 

1.  The  proyision  of  the  Constitution  of 
the  United  States  in  regard  to  trea- 
son, explained.  The  Iaw  of  Trec^- 
eon,  518 

2.  What  acts  constitute  treason  and 
misprision  of  treason,  under  the  Act 

VOL.  IV.— 88 


of  April  30ih,  1790,  (1  U.  S.  Stat  at 
Z.aiv0,  I12,)deaned.  id. 

3.  A  mere  conspiracy  to  subvert  by 
force  l^e  Government,  is  not  treason. 

fU 

4.  The  combination  of  a  body  of  men, 
wiih  the  design  of  seizing,  and  tb» 
actual  seizing,  of  the  forts  and  other 
public  property  of  the  United  States, 
is  a  levjring  of  war  against  the  United 
States,  and  is  treason.  td. 

6.  All  persons  engaged  therein  are  by 
the  law  regarded  as  levying  war 
against  the  United  States ;  and  all 
who  adhere  to  them  are  to  be  re- 
garded as  enemies ;  and  all  who  give 
them,  in  any  part  of  the  United 
Staleis,  aid  and  comfort,  come  within 
tiie  provisions  of  the  Act  of  April 
30tl^  1790,  and  are  guilty  of  treason, 

id. 

6.  What  amounts  to  adhering  to  the 
enemies  of  the  United  States,  and 
giving  them  aid  and  comfort,  ex- 
plained, id. 

7 .  The  extent  of  the  jurisdiction  of  this 
Court,  in  regard  to  the  offences  of 
treason  and  misprision  of  treason, 
defined.  id. 


TREASURER. 
See  Corporation,  1,  3. 


TRESPASS. 

1.  It  is  a  defence  to  an  action  of  tres- 
pass brought  against  an  officer  of  the 
Navy  of  the  United  States,  for  de- 
stroying property  by  the  bombard- 
ment, by  a  naval  vessel  of  the  United 
States  of  which  he  was  in  command, 
of  a  town  in  a  foreign  country,  that 
he  caused  the  place  to  be  bombarded 
in  his  capacity  as  such  officer  of  the 
Navy,  by  virtue  of  lawfUl  and  public 
orders  from  the  President  of  the 
United  States  and  the  Secretary  of 
the  Navy.    Dwrand  v.  HoUinjs^    461 

2   The  interposition  of  the  President  to 
protect  abroad  the  lives  and  property 
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INDKX, 


of  oitizeas  of  the  United  States,  is  a 
matter  Testing'  in  his  discretion ;  and, 
in  all  cases  where  a  public  act  or 
order  rests  in  Bxecutive  discretion, 
neither  he  nor  his  authorized  agent  is 
personally  dvilly  responsible  for  the 
consequences.  id. 


TRIAL. 


8ee  EviDBKCE,  6. 
Injunctiov,  30. 
PRAoncB,  7. 


TRUST. 

See  Patent,  3  to  5. 
Rbal  Estats,  5  to  8. 


U 


UNITED  STATES. 

/8m  Bond. 
P08T  OrricE. 
Tbbspass. 


USAGE. 

8ee  AoBBBiOEirr,  I. 
Gabbibb,  4. 

USURY. 

iSMNsEXBAT,  3. 

Pabtnbb,  2. 


VENDOR. 


iSSse  AeBEEMENT,  1. 


VERDICT. 
See  Injunction,  30. 


VESSEL. 

jSieeADMiBAtTY,  I  to  8. 
Appeal,  6. 
BonoMBT. 
Cabbibb,  1,  4,  5. 
Ohabteb-Pabtt. 
Collision. 
Damaobb,  1  to  4 
Duties,  14  to  16. 

FOBTEITUBE,  6  tO  9. 

Fbeioht. 
Indictmbnt,  19  to  23. 

JUBISDICnON,  6  to  9. 

Lien. 

Ne  Exeat,  2. 

Salvage. 

Seizubb. 

Steamboat. 


VIS  MAJOR. 
See  Collision,  23. 

W 

WAGES. 
See  Pbagtioe,  *!, 

WAIVER. 

1.  A  condition  made  for  the  benefit  of 
a  part7  may  not  only  be  satisfied  by 
a  strict  compliance  with  it,  but  it  may 
be  released,  and  it  may  also  be 
waiyed,  without  any  express  release ; 
and,  when  it  is  either  released  or 
waived,  the  party  for  whose  benefit  it 
was  made  cannot,  in  a  Court  of  jus- 
tice, be  permitted  to  complain  that  it 
has  not  been  strictly  complied  with. 
Baruom  v.  Mayor^  ic^  of  yew  York, 

157 

2.  A  waiver  may  be  either  express  or 
implied.  An  implied  waiver,  grow- 
ing out  of  the  circumstances  of  the 
case,  and  the  conduct  of  the  parties 
and  their  attorneys,  may  be  as  eflect- 
ual  as  an  express  waiver.  id. 

ff 

3.  It  would  be  a  sound  rule  to  adopt,  to 
govern  the  practice,  where  costs  are 
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to  be  paid,  oa  the  amendment  of  a 
declaration  or  otiier  pleading,  or  on 
the  making  of  any  order  of  CSourt, 
and  no  time  is  limited  for  their  pay* 
menti  that,  unless  the  attorney  to 
whom  the  costs  are  to  be  paid  re- 
quests the  attorney  of  the  opposite 
party  to  pay  them,  or  gives  him  some 
intimation  to  pay  them,  the  payment, 
according  to  the  strict  terms  of  the 
order,  is  waived.  id. 

4.  In  this  case,  an  order  having  been 
made  vacating  a  judgment  on  pay- 
ment by  the  defendant  of  the  costs 
to  that  time,  but  no  request  having 
been  made  for  such  payment,  and 
proceedings  having  afterwards  taken 
place  in  Uie  cause  which  presupposed 
that  the  judgment  was  vacated: 
ifeU,  that  the  plaintiff  had  impliedly 
waived  the  condition  as  to  the  pay- 
ment of  costs,  and  that  the  judgment 
was  no  longer  a  valid  judgment,  id. 

See  CoBPORATioir,  i,  5. 

LlIN. 
RSMOVAI*,  1,  2. 


WAR. 


See  TuAflOV,  1  io  G. 


WAREHOUSE. 


See  Dunn,  It,  18,  23,  24. 


WASTE. 

See  RBA.L  ESTATB,  2. 


WILL. 

See  Rb4L  Estatb,  5  to  8. 


WITNESS. 

1.  A  person  arrested  on  a  warrant 
issued  under  §  7  of  the  Act  of  Au- 
gust 8th.  1846,  (9  U.  S.  Stat  at 
Loarge^  73,  74,)  as  a  witness  on  the 
part  of  the  United  States,  in  a  crim- 
inal case,  and  imprisoned  for  want 
of  bail,  was,  under  the  peculiar  cir- 
cumstances of  the  case,  discharged 
on  his  own  recognizance.  Uniited 
States  V.  Hoyd,  427 

3.  The  hardships  attending  the  admin- 
istration of  that  statute,  commented 
on.  id. 

See  CoLLUioir,  6. 
GomiaBEOir. 
BviDnrcB,  1  to  3,  6, 13. 
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